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QUESTIONS PRESENTED

I.  DID THE TRIAL COURT ABUSE ITS DISCRETION IN DENYING MS. JACKIMEK’S MOTION TO CONTINUE THE CASE DUE TO MS. JACKIMEK’S ABSENCE? 

II.  DID THE TRIAL COURT ERR BY FAILING TO ENTER ITS ORDER WITHIN THIRTY DAYS AS PRESCRIBED BY N.C. GEN. STAT. §§ 7B-1109 AND 7B-1110?


STATEMENT OF THE CASE
On 4 December 2003 New Hanover County Department of Social Services (hereinafter “Petitioner”)filed a Termination of Parental Rights Petition alleging Ms. Jackimek had neglected the minor children and had wilfully left the children in out of home placement for more than twelve months (R pp. 2-5).  Ms. Jackimek was served with a copy of the summons and petition via personal service on 16 January 2004 (R pp. 44-45).   On 13 February 2004, the court appointed counsel.  On 28 April 2004, the Honorable J.H. Corpening, II, terminated Ms. Jackimek’s parental rights (R pp. 78-87).  Said termination order was reduced to writing, signed on 7 December 2004, and filed on 8 December 2004.  A corrected order was later signed and filed on 13 December 2004.

Ms. Jackimek filed written notice of appeal on 7 May 2004 (R pp. 75-77) and again on 9 December 2004 (R pp. 90-92).  The Appellate Entries was filed on 15 December 2004 (R pp. 96-97); the appointment of appellate counsel was made on 4 January 2004 (R p. 98);  and the transcript was delivered to parties on 8 February 2005 (R p. 99).  The proposed record was served on opposing counsel on 8 March 2005 (R p. 102).  The record on appeal was filed on 12 April 2005, and was docketed on 21 April 2005.  The printed record was mailed on 5 May 2005.   Appellant received two extensions, one filed 9 May 2005 and one filed 7 June 2005. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
This Court has jurisdiction over this appeal by virtue of N.C. Gen. Stat. § 7B-1001 (2004) and N.C. Gen. Stat. § 7B-1002 (2004).  A timely notice of appeal was filed on 7 May 2004 (R pp. 75-77) and again on 9 December 2004  (R pp. 90-92).  This appeal is from a final order.  

STATEMENT OF THE FACTS
The TPR petition was originally scheduled for hearing on 29 March 2004.  On that date, the court granted Ms. Jackimek’s oral motion to continue the case to allow time for her to confer with her counsel.  Since appointment, trial counsel had not met with Ms. Jackimek.  On 29 March 2004, counsel met with Ms. Jackimek, and they later spoke several more times on the telephone.  The court rescheduled the trial until 28 April 2004.  (T pp. 3-8).

On 28 April 2004, Ms. Jackimek’s counsel made an oral motion to continue the trial to allow his client to be present. Counsel indicated that he last spoke with her at the beginning of that week and that she was in the State of Delaware tending to her maternal grandmother who was sick.  The court denied the motion stating that this was the second continuance, that his clerk had brought it to his attention the day before that Ms. Jackimek was 

going to request a continuance, and that the court told his clerk to tell Ms. Jackimek he expected her to be present. (T pp. 3-8).

The court terminated Ms. Jackimek’s parental rights on 28 April 2005.  On 9 May 2004 Ms. Jackimek’s trial counsel filed a motion indicating that Ms. Jackimek intended to file and appeal and reminding Petitioner and the Court that it had thirty days to file the TPR order.  The Petitioner did not file the order until almost eight months later on 13 December 2004. (R pp. 75-92). 

ARGUMENT
I.  THE TRIAL COURT ABUSED ITS DISCRETION IN DENYING MS. JACKIMEK’S MOTION TO CONTINUE THE CASE DUE TO MS. JACKIMEK’S ABSENCE.  

ASSIGNMENT OF ERROR NO. 1, R p. 100.

Ms. Jackimek argues that the trial court abused its discretion in denying her motion to continue the termination of parental rights hearing due to Ms. Jackimek being in the State of Delaware tending to her sick grandmother.

The governing statute with regard to continuances in a juvenile matter is N.C. Gen. Stat. § 7B-803(2004), which provides:

The court may, for good cause, continue the hearing for as long as is reasonably required to receive additional evidence, reports, or assessments that the court has requested, or other information needed in the best interests of the juvenile and to allow for a reasonable time for the parties to conduct expeditious discovery.  Otherwise, continuances shall be granted only in extraordinary circumstances when necessary for the 

proper administration of justice or in the best interests of the juvenile.

A motion to continue is ordinarily addressed to the discretion of the trial judge, whose ruling will not be disturbed in the absence of a showing of an abuse of discretion.  State v. Beck, 346 N.C. 750, 756, 487 S.E.2d 751, 755 (1997).  If the motion to continue raises a constitutional issue, then the court’s ruling involves a question of law and is fully reviewable.  State v. Jones, 342 N.C. 523, 530-31, 467 S.E.2d 12, 17 (1996).

In the case of In re Mitchell, 148 N.C. App. 483, 488, 559 S.E.2d 237, 241, reversed on other grounds, 356 N.C. 288, 570 S.E.2d 212 (2002), this Court held that the denial of a motion to continue grounded on the mother’s failure to attend the hearing due to lack of transportation did not deny the parent her right to due process or to parent her children.  In that case, the mother’s attorney informed the court that the mother told him the day before the hearing that she was going to be unable to attend the hearing because the person who was going to transport her had a conflicting appointment.  This Court concluded that the mother’s absence was voluntary and due to her own negligence in failing to obtain adequate transportation.  This Court further noted that respondent Mother’s attorney had been representing her for three years in the matter, and they saw “no possibility that respondent was unfairly surprised or that her ability to contest the petition to terminate was prejudiced.”  Id. At 487, 599 S.E.2d 240.


Unlike the facts in Mitchell, prior orders in the case at bar show that Mr. Noecker only represented Ms. Jackimek at the TPR hearing.  Ms. Jackimek attended all prior hearings and was represented by Ben Deaver at the adjudication hearings on 12 April 2001 and 4 April 2002, and the review hearings on 26 July 2001, 21 February 2002, 23 May 2002, 6 February 2003, and 2 July 2003. (R pp. 24-40). 

On 13 February 2004 the court appointed Mr. Jeff Noecker, and a notation “*Please come see file” was written on his appointment order.  He first met with Ms. Jackimek on 29 March 2004 at the first scheduled TPR hearing.  Sometime in-between the 29 March 2004 hearing and the day prior to the 28 April 2004 hearing, Ms. Jackimek traveled to Delaware to tend an ailing maternal grandmother.  She took steps to notify the clerk’s office, and her counsel requested a continuance.

Unlike the respondent in Mitchell, Ms. Jackimek had a valid excuse to request a continuance due to a relative’s illness.  She had made all prior court appearances, and her ability to contest the petition to terminate was prejudiced by her absence and her inability to provide the court with testimony to refute evidence presented by the Petitioner.

Ms. Jackimek concludes that the court abused its discretion in denying her a continuance, and as such, she is entitled to a new trial .







     II.  THE TRIAL COURT ERRED BY FAILING TO ENTER ITS ORDER WITHIN THIRTY DAYS AS PRESCRIBED BY N.C. GEN. STAT. SECTIONS 7B-1109 AND 7B-1110.

ASSIGNMENT OF ERROR NO. 6, R p. 100.

  Ms. Jackimek argues that the trial court erred by failing to enter its order within thirty days following the completion of the termination of parental rights hearing.

     N.C. Gen. Stat. § 7B-1109 (2004) provides as follows:

(e) The court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights of the respondent.  The adjudicatory order be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.”

Similarly, N.C. Gen. Stat. § 7B-1110(2004) provides as follows:

(a) Should the court determine that any one or more of the conditions authorizing a termination of the parental rights of a parent exist, the court shall issue an order terminating the parental rights of such parent with respect to the juvenile unless the court shall further determine that the best interests of the juvenile require that the parental rights of the parent not be terminated.  Any order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.

   N.C. Gen. Stat. § 7B-1113(2004) provides that a party to a termination proceeding may appeal from an adjudication or disposition order only if “notice of appeal is given in writing within 10 days after entry of the order.”

  
This Court recently held that a trial court erred by failing to enter its termination order within the prescribed time period.  In re T.L.T., 6 NCFLM Supp. 33 (2005).  In T.L.T., the trial court entered its order approximately seven months after the conclusion of the termination hearing.  Respondent argued that she was prejudiced by the delay in that during the time period following the hearing, but prior to the entry of the termination order, she had no right to seek visitation with her child or pursue her appeal of the trial court’s determination.  This Court found that the trial court’s delay of its entry of the order ran counter to the legislative intent in enacting the thirty-day requirement to provide for the quick and speedy resolution of juvenile cases where juvenile custody is at issue.

In T.L.T., this Court stated:  “However, noting that the above-detailed provisions of N.C. Gen. Stat. §§ 7B-1109 and 7B-1110 were drafted to protect the rights of each party to a termination proceeding, we have more recently found prejudice and reversed a trial court’s termination order where the order was entered approximately six months after the conclusion of the                                                         termination hearing.  See In re L.E.B. __ N.C. App.__, __S.E.2d___ (April 5, 2005)(No. COA04-463).

In the instant case, the trial court heard the TPR on 28 April 2004.  Eight months later, on 7 December 2004, the court reduced the order to writing and signed the order.  On 8 December 2004, the clerk filed the order.  The court issued a corrected order that was signed and filed on 13 December 2004.

On 7 May 2004 Ms. Jackimek gave written notice that she intended to appeal the TPR.  In her written motion, she placed the following sentence in bold print: “Counsel for the Respondent-Mother notifies opposing counsel that the statutes direct that an order terminating parental rights be reduced to writing, signed and entered no later than 30 days from the completion of the hearing.”  Also in May, Ms. Jackimek requested a verbatim transcript and an IDS attorney, none of which were provided until after the order was filed in December.  Petitioner did not heed Ms. Jackimek’s notice, which acted as a reminder of the 30 day requirement and placed Petitioner on notice that Ms. Jackimek intended to appeal.   
Prior to the TPR hearing, Ms. Jackimek had supervised visitation.  After the TPR hearing, Ms. Jackimek had no visitation.  She had no right to seek visitation with the children after the TPR hearing nor was she able to file an appeal                                                                until after the order was entered and filed.  The children remained in foster care and were not eligible for adoption.  
Pending this Court’s determination of the appeal, the children remain in Petitioner’s custody and subsequent court proceedings are limited to “temporary” orders authorized by N.C. Gen. Stat. Section 7B-1113.  Thus, the trial court’s failure to enter its termination order in a timely manner affected not only Ms. Jackimek but also the children, their foster parents, and any potential adoptive parents.

Petitioner’s failure to follow the statue violated Ms. Jackimek’s due process rights and ran counter to legislative intent in providing a permanent home as soon as possible for children.  Accordingly, the Court should reverse the trial court.

CONCLUSION
Respondent Mother prays that this Court shall overturn the trial court’s order terminating her parental rights.  

Respectfully submitted, this the 18th day of July, 2005.
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