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QUESTIONS PRESENTED

I. DID THE NORTH CAROLINA COURT OF APPEALS ERR IN REVERSING THE TRIAL COURT'S  TERMINATION OF THE FATHER'S PARENTAL RIGHTS BECAUSE THERE WERE NOT ADEQUATE FINDINGS OF FACTS TO SUPPORT A CONCLUSION OF LAW THAT THE FATHER WILLFULLY ABANDONED OR NEGLECTED THE MINOR CHILD WITHIN THE MEANING OF N.C.G.S. §7B-1111(a)(7) AND (a)(1)?

II. DOES THE COURT OF APPEALS' UNPUBLISHED UNANIMOUS DECISION HAVE PRECEDENTIAL VALUE FOR THE CONTENTION THAT AN ALFORD PLEA COUPLED WITH A NO CONTACT CHILD CUSTODY ORDER CONSTITUTES A SHIELD THAT PREVENTS TERMINATION OF PARENTAL RIGHTS?

III. DOES THE COURT OF APPEALS' UNPUBLISHED DECISION SHOCK THE CONSCIOUS OF THE PUBLIC AND EMBODIES THE ANTITHESIS OF THE PUBLIC POLICY TO PROVIDE A SAFE ENVIRONMENT FOR CHILDREN?

INTRODUCTION


This matter is being heard on Petitioner-Appellant's Mother's Petition for Discretionary Review of the unanimous unpublished decision of the North Carolina Court of Appeals pursuant to N.C.G.S. §7A-31. On 3 August 2004, the Court of Appeals reversed the termination of parental rights of Respondent-Appellee Thomas Bennett. ("Father") because the trial court erred by terminating the Father's parental rights without adequate findings to support a conclusion that the Father willfully abandoned or neglected A.N.B.


The Court of Appeals panel used pseudonyms to protect the identities of the parties in this case by referring to the minor child as "Allen Bennett, " to the child's father by "Thomas Bennett," and to the child's mother, "Carmen East," in the body of its unpublished opinion.


For the purposes of Respondent-Appellee's New Brief, the parties will be referred to as A.N.B., the minor child, the Father and the Mother.  
STATEMENT OF THE CASE


On 26 February 2002, Petitioner-Appellant Mother of A.N.B., filed a Petition to Terminate Parental Rights of the biological Father. (R. pp. 3-6) On 15 August 2002, the hearing on the Petition to Terminate Parental Rights ("TPR Hearing") was held. On 3 September 2002, the Honorable Yvonne M. Evans signed the Order Terminating the Parental Rights of the Father that was filed on 4 September 2002. (R. pp. 28-36)


On 4 September 2002, the Father filed and served Notice of Appeal. (R. pp. 37-38) The Record on Appeal was docketed in the North Carolina Court of Appeals on 24 April 2003. 

On 3 August 2004, the Court of Appeals filed a decision in this matter reversing the trial court's termination of the Father's parental rights. On 16 August 2004, the Mother filed a Petition for Discretionary Review pursuant to N.C.G.S. §7A-31. On 4 February 2005, the Supreme Court allowed the Mother's Petition for Discretionary Review.

GROUNDS FOR APPELLATE REVIEW

The grounds for appellate review in this matter is the North Carolina Supreme Court's Order issued on 4 February, 2005 allowing the Mother's Petition for Discretionary Review pursuant to N.C.G.S. §7A-31.

STATEMENT OF THE FACTS


This matter is a Private Termination of Parental Rights Proceeding with no involvement from any Department of Social Services. There has been no prior adjudication of abuse or neglect in this case. 

The Mother and Father were married on 15 August 1998. (R. p. 25) Their son, A.N.B., was born on 7 January 1999. (R. p. 25, T. p. 5)

On 24 May 1999, the Father was indicted for sexually molesting his 9 year old stepdaughter, J. M. E.. (R. p. 20) On 29 November 1999, the Father accepted a plea bargain, entered an Alford plea of guilty to the charge of Taking Indecent Liberties with a Child, and was sentenced to prison for a minimum term of 17 months and a maximum term of 21 months. (R p. 15, 22, 26) He served a prison sentence of 17 months from 29 November 1999, until he was released on 22 March 2001. (R. p. 15., T p. 39)


On 25 July 2000, a Consent Order for Permanent Child Custody was entered between the Mother and Father granting the Mother permanent custody of A.N.B.. (R. p.23- 27) The Father was ordered not to have any visitation with A.N.B., nor have any contact with the Mother or her family, including A.N.B.. The Consent Order also included provisions that the Father had not waived his right to petition the court for visitation at a later date, and the issue of child support was deferred. (R. p. 27)

The Mother and Father were divorced in July 2000. (T. p. 6) The Mother allowed A.N.B. to have contact with the Father's parents, who live in Indiana, twice a year for a couple of years. (R. p. 15, T. p. 17)

The Petition to Terminate Parental Rights ("TPR Petition") filed on 26 February 2002, contained allegations of four grounds to terminate parental rights (R. pp.3-6):

(a) Neglect N.C.G.S. §7B-1111(a)(1)

(b) Failure to Pay Child Support N.C.G.S. §7B-1111(a)(4) 

(c) Abandonment N.C.G.S. §7B-1111(a) (7)

(d) Commission of Felony Assault Upon Other Children Residing in the Home  N.C.G.S. §7B-1111(a)(8)

The TPR Hearing was held on 15 August 2002. 

The Father communicated by mail to A.N.B. when he was in prison. (T. p.15) The last time A.N.B. and the Father were together was when the Mother took A.N.B. to see him in jail in July 1999. (T. p. 17)

The Father testified that when he was faced with 25 years to life, he ended up taking an Alford Plea under a plea bargain offered for him to serve 17 to 21 months    When the Father was sentenced for charge of Taking Indecent Liberties With Child on November 29th of 1999, the conditions of his probation were that he would have no contact with the Mother, A.N.B. and her family, he was to remain drug free; he was to report to a probation officer; he would be subject to urinalysis and attend a sex offender program. (T p. 43)

    At the TPR hearing, the Father explained that the reason why he had not maintained any contact with his son was because when he was in the county jail, he sent A.N.B. three or four cards and letters, and then he got a card back "Returned to Sender."  After receiving that card back, he was advised that under the restraining order, he was not allowed to have any contact with his son. He has abided by that order since then. (T p. 39) The Father testified that his parents have maintained contact and have a relationship with A.N.B., and he has maintained a relationship with his parents. (T p. 41)

The Father also testified that he had not been arrested for any violation of the restraining order. (T p. 47) He had made several attempts to have that restraining order amended by talking to six or seven attorneys in Mecklenburg County, Rowan County and Iredell County to try to obtain the information that he needed to gain some sort of visitation of A.N.B.. (T. p. 41, 47)  The reason why he had not filed a motion in the cause seeking to have the visitation issue addressed is because he had been preparing a foundation to have the means to support A.N.B., and so he would have the means to pay the attorney costs and the cost of courts. (T. p. 48) 

The Father testified that the reason he waited from May 1999 until July, 2002 to start sex offender treatment was because he was waiting for the probation officer to give him the criteria so that he could meet the requirements of the sex offender program. (T. p. 44) 

The reason why the Father had not paid child support was because no child support has been ordered. The Father explained that he was ordered by the court to have "no contact" with them whatsoever, whether it was by mail, or by e-mail. He asked the judge specifically in the courtroom, "Can I send my child birthday cards?  Can I send my child presents?  Can I do something?," and the judge said, "Absolutely no contact." (T. p. 45) No child support order has ever been entered, and there has not been a set amount of child support ordered by a judge or by agreement as to how much the Father should pay for child support. (T p. 19)

At the conclusion of the TPR Hearing, the trial court found grounds to terminate the parental rights of the Father based on abandonment and neglect without stating any findings of fact on the record. (T p. 61)

The Father filed a Notice of Appeal on September 4, 2002. (R pp. 27-38)

ARGUMENT

I. THE NORTH CAROLINA COURT OF APPEALS DID NOT ERR IN REVERSING THE TRIAL COURT'S TERMINATION OF THE FATHER'S PARENTAL RIGHTS BECAUSE THERE WERE NOT ADEQUATE FINDINGS OF FACTS TO SUPPORT A CONCLUSION OF LAW THAT THE FATHER WILLFULLY ABANDONED OR NEGLECTED THE MINOR CHILD WITHIN THE MEANING OF N.C.G.S. §7B-1111(a)(7) AND (a)(1).

Assignments of Error 1 & 2: R. pp. 32, 35, 36, T. pp. 26, 41, 42, 45, 46, 47, 61 

After there has been a determination by the Court of Appeals, review by the NC Supreme Court is to determine whether there is any error of law in the decision of the Court of Appeals, and the potential scope of the Supreme Court's review is limited by the questions properly presented for the first review in the Court of Appeals. Thus Assignments of Error not passed upon by the Court of Appeals are not before the Supreme Court. State v. Brooks, 337 N.C. 132, 446 S.E. 2d 579 (1994), N.C.R. App. P. Rule 16(a) 

The Father submitted three Assignments of Error to the Court of Appeals:

I.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR WHEN IT FOUND GROUNDS TO TERMINATE THE PARENTAL RIGHTS OF RESPONDENT/APPELLANT FATHER BASED ON NEGLECT WITHIN THE MEANING OF N.C.G.S. §7B-1111(A)(1) WHEN THE FINDINGS WERE NOT BASED ON CLEAR, COGENT AND CONVINCING EVIDENCE AND DO NOT SUPPORT SUCH CONCLUSION OF LAW?

Assignment of Error 1: R p. 32, 36, T p. 26, 41, 42, 45, 46, 47, 61

II.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR WHEN IT FOUND GROUNDS TO TERMINATE THE PARENTAL RIGHTS OF RESPONDENT/APPELLANT FATHER BASED ON WILLFUL ABANDONMENT WITHIN THE MEANING OF N.C.G.S. §7B-1111(A)(7) WHEN THE FINDINGS WERE NOT BASED ON CLEAR, COGENT AND CONVINCING EVIDENCE AND DO NOT SUPPORT SUCH CONCLUSION OF LAW?

Assignment of Error 2: R p. 35, 36, T p. 26, 41, 42, 45, 46, 47, 61

III.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR WHEN IT ABUSED ITS DISCRETION BY FINDING THAT TERMINATION OF RESPONDENT/APPELLANT FATHR'S PARENTAL RIGHTS WAS IN THE BEST INTEREST NATHANIEL A.N.B.?

Assignment of Error 3:  R p. 36, 61, T p. 17, 19, 20, 41, 42 

 
In the case sub judice, In re A.N.B. (COA03-501, decided on 3 August 2004), the Court of Appeals stated in its unpublished unanimous decision that the sole issue presented on appeal is whether the trial court erred in terminating the Father's parental rights based on willful abandonment and neglect. The Court also pointed out that the trial court made no findings with respect to the Father's failure to pay child support or his commission of a felony assault on other children residing in the home. 

In addition to making no findings of facts on these two issues, the trial judge stated on the record at the TPR Hearing:

 "I agree that there has not been clearly (inaudible) evidence under 7B-1111(a)(4) concerning the payment of child support even if there has to be a court order requiring payment of it….I'd also agree …that under 7B-1111(a)(8), that there has not been any evidence of serious bodily injury. There may be serious emotional injury but not bodily injury. And so I cannot find that that ground has been established." 

(T. p. 61)

Therefore, the issues concerning termination of the Father's parental rights on the grounds of failure to pay child support Failure to Pay (N.C.G.S. §7B-1111(a)(4)), and commission of a felony assault on other children residing in the home (N.C.G.S. §7B-1111(a)(8)) are outside of the scope of review and cannot be revisited before the Supreme Court at this time. 


Despite the fact that grounds for TPR pursuant (N.C.G.S. §7B-1111(a)(4) and N.C.G.S. §7B-1111(a)(8) are outside of the scope for discretionary review, the Mother maintains her argument on Page 17 of her New Brief, referring to page 23 of her Appellate Brief, that the North Carolina Legislature allowed for a conviction by"…any kind of plea…,"  including the Father's Alford Plea, to be used in determining the existence of a ground for Termination of Parental Right pursuant to N.C.G.S. §7B-1111(a)(8). This issue is outside the purview of this matter and should not be reconsidered by this Court during its discretionary review. Likewise, the Mother's attempt to bring up in her New Brief on pages 16, 19 and 20, the Father's failure to pay child support should also not be reconsidered by the Supreme Court. Furthermore, the Mother has cited no legal authority in her New Brief to support her contentions.


At the time of the TPR hearing, there was no clear and convincing evidence to support findings of fact for the trial court's conclusions of law that the Father had neglected and abandoned A.N.B. As noted above, the Supreme Court's review of the Court of Appeals decision is limited to determining errors of law. The Father contends that there were no errors of law in the Court of Appeals' decision in reversing the termination of the Father's parental rights. The Court of Appeals followed well-settled precedent in rendering its decision.

THE FATHER DID NOT WILLFULLY ABANDON A.N.B.

The North Carolina Court of Appeals has described the standard for parental abandonment of a child as follows: "Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child…[I]f a parent withholds his presence, his love, his care, the opportunity to display filial affection, and [willfully] neglects to lend his support and maintenance, such parent relinquishes all parental claims and abandons the child. In re McLemore, 139 N.C. App. 426, 429, 533 S.E.2d 508, 509 (2000) Although the mere fact of a parent's incarceration "neither precludes nor requires a finding of willfulness, " a parent's complete failure to communicate with or support a child during an extended period of incarceration constitutes a "clear willful abandonment. Id at 431, 533 S.E.2d at 511. In In re McLemore the facts described by the trial court demonstrate such an abandonment of the juvenile for a continuous period of more than thirteen years, dating from the parties' marital separation in September 1986 to the filing of the petition to terminate respondent's parental right in July, 2001.


The case at hand is clearly distinguishable from In re McLemore. This case presents A.N.B., a minor child who was only three and a half years old at the time of the TPR Hearing. Father has been court ordered to have no contact with A.N.B. from 29 November 1999, when he was sentenced to prison until 15 August 1999.

At the time of the TPR hearing, The Father had only been out of prison for only 17 months. He told the trial court that he had to start from scratch, from "ground zero" with nothing from his prior life, no money, no clothes, no tools, no vehicle. He was striving hard to comply with the conditions of his probation, by paying restitution, submitting to random drug testing, registering as a sex offender, participating in a sex offender treatment program. He was preparing a foundation to put himself in a financial position to pay child support and reestablish visitation with A.N.B.. He had plans and dreams for A.N.B. and he expressed love for A.N.B.. He also wanted A.N.B. to continue to have a relationship with his paternal grandparents. These facts do not demonstrate that the Father had manifested a willful determination to forego all parental duties and relinquish all parental claims to A.N.B.. He has a great desire to be able to show his love, care and have an opportunity to display filial affection for A.N.B.. This court should keep in mind that the Father is not seeking custody of A.N.B., he just wants visitation rights. (T. pp. 36-51)


In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003), provides considerable guidance for this case. In In re Shermer, the respondent father was incarcerated when the Department of Social Services adjudicated the juveniles neglected in 1999 On 7 June 2000, DSS filed a petition to terminate the parental rights of both parents. From prison, respondent contacted DSS and informed them that he did not want his rights terminated. He also sent a letter to the clerk of court stating that he was currently in prison but that he desired to be present at all hearing, that he wanted an attorney, and that he intended to take responsibility for his children. Respondent was released from prison on 23 March 2001. On 4 April 2001, he again contacted DSS and informed them that he did not want his parent rights terminated. On 5 July 2000, Respondent attended an agency review, and signed the case plan on 13 July 2001. The TPR hearing was held on 19 September 2001. Respondent testified at the TPR hearing that he loved his children and wanted to take responsibility for them. He also testified that he was making progress on his case plan. After hearing all the evidence, the court found that both children were neglected, and that Respondent had willfully abandoned the juveniles. The Court of Appeals in Shermer saw no clear, cogent and convincing evidence, and no finding that respondent has neglected his children or that any past neglect was likely to reoccur. Although the trial court found that respondent had failed to complete various parts of his case plan, the plan was signed and agreed to on July 13, 2001, and the termination hearing took place in September 2001. The Court did not believe that adequate time had elapsed for an assessment of respondent's progress on the case plan. The Court concluded that the trial court's finding are not supported by clear, cogent and convincing evidence of neglect at the time of the hearing, and in turn, that those facts do not support the trial court's conclusion that respondent neglected the juvenile within the meaning of N.C.G.S. §7B-101(15) The Court also concluded that the record does no reflect clear, cogent and convincing evidence, nor does it contain sufficient findings, to support the trial court's conclusion that respondent willfully abandoned his children. There are no findings to justify termination on this ground N.C.G.S. §7B-1111(a)(7). In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 at 408, 410 (2003)


In re T.C.B. ____ N.C. App. ___, 602 S.E.2d 17 (2004) decided after the Court of Appeals decision in this matter is directly on point with the case sub judice. The Court of Appeals reversed a termination of the Father's parental rights because the evidence was insufficient to support the trial court's adjudication that grounds existed to terminate based on willful abandonment when the father was advised by legal counsel not to have any contact with the mother or child until pending criminal charges against the father were resolved. Id at 602 S. E. 2d at 20.

The word "Willful" encompasses more than an intention to do a thing; there must also be purpose and deliberation. In re Adoption of Searle, 82 N.C. App. 273, 346 S.E.2d 511 (1986) The word willful as applied in termination proceedings under the statute has been defined as "disobedience which imports knowledge and a stubborn resistance." In re Pope, 547 S.E.2d 153, 160 (N.C.App. 2001) citing Bost v. Van Nortwick, 117 N.C.App. 1, 14, 449 S.E.2d 911, 919 (1994), appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995) (quoting In re Roberson, 97 N.C.App. 277, 280, 387 S.E.2d 668, 670 (1990). "'Willful' has also been defined as 'doing an act purposely and deliberately.'"(quoting Roberson at 281, 387 S.E.2d at 670.) 

The Mother did not met her burden to prove by clear, cogent, and convincing evidence that the Father has willfully abandoned A.N.B. as a ground for terminating his parental rights pursuant to N.C.G.S. §7B-1111(a)(7). The North Carolina Court of Appeal has held that failure to pay support, in and of itself, does not constitute abandonment. Bost v. Van Nortwick, 117 N.C.App. 1, 449 S.E.2d 911 (1994), appeal dismissed, 340 N.C. 109, 548 S.E.2d 183 (1995)


In rendering its decision in the case at bar, Court of Appeals relying on In re Apa, 59 N.C.App. 322, 324, 296 S.E.2d 811, 813 (1982) and In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514(1986) (citing In re Clark v. Jones, 67 N.C. App. 516, 313 S.E.2d 284, disc. review denied, 311 N.C. 756, 321 S.E.2d 128 (1984), specifically stated in it decision: 

"We conclude that, in the case sub judice, Bennett's lack of contact with Allen does not demonstrate a settled purpose to forgo all parental duties and relinquish all parental rights. The trial court correctly noted that the child custody order prohibited Bennett from having contact with Allen. At the custody hearing the trial judge ordered Bennett to have "[a]bsolutely no, no contact" with Allen. At the time of the custody hearing, Bennett was on probation following his convictions of indecent liberties with a minor. Had Bennett disobeyed the judge's order, he risked exposing himself to contempt of court for violating the terms of the consent order, or substantial imprisonment for violating the terms of his probation. Although there is evidence that Bennett had no contact with Allen, the evidence is mitigated by the prior court order prohibiting Bennett from contacting Allen. We conclude that Bennett produced substantial evidence that his failure to communicate with Allen was mandated by the court order prohibiting contact and thus cannot be said to be willful. Thus, the trial court erred in terminating Bennett's parental rights on the basis of abandonment."

Clearly, the Court of Appeals followed abundant legal precedence in making its decision in this matter. It should be evident that the Court of Appeals did not commit any error of law in reversing the trial court's termination of the Father's parental rights based on willful abandonment.

THE FATHER DID NOT WILLFULLY NEGLECT A.N.B.

The Court of Appeal in the case sub judice, referred to N.C.G.S. §7B-101(15), and stated that the child custody order prohibited the Father from contacting A.N.B., and thus prevented the Father from providing A.N.B. with the type of care required to overcome an allegation of neglect. As discussed supra, any attempt by Bennett to care for Allen may have resulted in substantial imprisonment as a violation of the Father's probation.

North Carolina law provides for parental rights to be terminated on the basis that the parent has neglected the juvenile pursuant to N.C.G.S. §7B-1111(a)(1). 

N.C.G.S. §7B-101(15) defines Neglect as follows:

Neglected juvenile:  "A juvenile who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home." 

The burden of proof in termination of parental rights proceedings "shall be upon the petitioner or movant to prove the facts justifying such termination by clear and convincing evidence." N.C.G.S. §7B-1111(b)

For petitioner to properly prove neglect in a termination of parental rights  proceeding, there must be clear, cogent and convincing evidence of: (1) neglect and, (2) as a consequence of the neglect, "the juvenile has sustained some physical, mental or emotional impairment…or there is a substantial risk of such impairment." In re Reyes, 136 N.C. App. 812, 814-15, 526 S.E. 2d 499, 501 (2000) quoting In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-02 (1993)

"Termination of parental rights for neglect may not be based solely on past conditions that no longer exist."  In Re Young, 346 N.C. 245, 248, 485 S.E.2d 612, 615 (1997) However, "In most termination cases, the children have been removed from the parents' custody before the termination hearing." In re Beasley, 147 N.C. App. 399, 404, 555 S.E.2d 643, 647 (2000) Consequently, "to require that termination of parental rights be based only upon evidence of events occurring after a prior adjudication of neglect which resulted in removal of the child from the custody of the parents would make it almost impossible to terminate parental rights on the ground of neglect." Id. (quoting In re Ballard, 311 N.C.708, 714, 319 S.E. 2d 227, 232 (1984), Therefore, in case where a child has not been in the custody of the parent for a significant period of time prior to the termination hearing, the trial court must employ a different kind of analysis…"the determinative factors must be the best interest of the child and the fitness of the parent to care for the child at the time of the termination proceeding.' In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403, 407 (2003) (quoting Ballard, 311 N.C. at 715, 319 S.E. 2d at 232.) Relevant factors also include prior adjudications of neglect, changed conditions, and visitation by the parent. In re Pierce, 146 N.C.App. 641, 651, 554 S.E.2d 25, 31 (2001), affirmed, 356 N.C. 68, 565 S.E.2d 81 (2002) 

The North Carolina Court of Appeals "reviews the adjudicatory phase of the TPR Hearing to determine whether the trial court's findings of fact are supported by clear, cogent, and convincing evidence, and if so, whether these findings in turn support the trial court's conclusions of law." In re Mills, 152 N.C. App. 1, 6, 567 S.E.3d 166, 169 (2002) 

In his Appellate Brief, the Father specifically took exception to the following Findings of fact in the Order Terminating Parental Rights that are not supported by the clear and convincing evidence: 

(1)
Findings of Fact # 7, 8, 10, 13. 14, 15, 19, 20, 21, 22, 23, 24, 25, 26, 28, 29, a, c, d, 30, to the wording that the father "disappeared." The Mother knew where he was during the time period. He was either in jail or in prison. There was no evidence presented at the TPR hearing or in the Record on Appeal that the Father had disappeared as stated in Findings of Facts #7, 8, 9, 10, 13, 14, 15, 26. (R pp. 3-36) T pp. 5-61) 

The Mother testified at the TPR Hearing as follows: 

"I got a phone call in the middle of the night that he 
 had been picked up and arrested for DWI, and he'd asked me over the weekend while he was held to bail him out and I didn't know what to do and I didn't end up doing it and I was putting my children to bed.  And I asked them -- since Tim was out of the house and I knew he wasn't going to be there to, you know, harm us in any way -- I asked them if he had done anything to them, touched them, and -- any places where they should not be touched, and I couldn't even finish the 
 question before they started crying and had said, yeah."
(T p. 7)

The Mother's testimony suggests that the Father never got out of jail, because she testified that she called her pastor and then called the police to her home to file a sexual abuse report while the Father was still in jail. (T pp. 8, 9)


(2)
Findings of Fact # 10, 13, 14:

The Consent Order for Permanent Child Custody entered on 25 July 2000 specifically ordered "The Defendant (Father) shall not have any visitation with the minor child (A.N.B.) and shall not have any contact with the Plaintiff (Mother), the minor child or the Plaintiff's family." (R p. 27)


There was some communication after the Father was jailed, because the Father testified that he sent several cards until one was "Returned to Sender." (T. p. 39) The Mother testified that the last time A.N.B. and the father were together was in July 1999, when she went to see the Father when he was in jail. (T p. 15) The Father testified that he was also ordered under the terms of his probation to have no contact with the Mother or the children, including A.N.B.. (T. p. 27, 29, 45)

(3)
Findings of Fact #20, 21, 22:  Some information stated in Findings of Fact #20, 21 and 22 is not supported by the evidence presented at the TPR hearing nor in the Record on Appeal. As for Fact # 20, The GAL report states "he indicated that he had not participated in the sexual treatment program, but he did participate in the DART Program while he was in confinement." (R. p. 15) The word "successfully is not included. Regarding Fact # 21, on March 28, 2002, the Father had not yet participated in the sexual offender treatment program, but at the time of the TPR hearing on August 15, 2002, he testified that he was enrolled and had been participating for about four weeks in the sex offender program at Piedmont Behavioral Health Center in Rowan County. He was also attending substance abuse and alcohol treatment program and AA and NA meetings. (T. pp. 24, 37, 38) At the TPR hearing he was not asked any questions about name, details, the length of the program or when he would graduate. (T. pp. 35-50)


As for Fact #22, Respondent/Appellate Father testified that he had completed the DART (Drugs Alcohol Rehabilitation Treatment) Program in prison. (T. pp. 37, 44) There was no testimony or evidence in the Record on Appeal regarding the Father's use of marijuana.


(4)
Finding of Fact # 24: As already noted, the Father was ordered to have no contact with the Mother and her children, including A.N.B..


 The Father also assigned as error the trial court's Conclusions of Law

(1)
Conclusion of Law #5a, b, c, d, e:
The Consent Order for Permanent Child Custody and the terms of the Father's probation prohibited all contact with the Mother and her children, including A.N.B.. (R p. 27) Therefore, there is no evidence in the transcript or on the Record on Appeal to support the conclusions of law that: 

(a) The father willfully failed to communicate with the child in any way from April, 1999 to the time of the trial August 15, 2002; (b) willfully failed to visit with the child from April, 1999 to time of trial, August 15, 2002; (c) willfully failed to petition the court for visitation for visitation from June 6, 2002, time of the custody order, to time of trial, August 15, 2002, even though he had the opportunity to do so and had sought legal advice from several attorneys regarding the matter. 

(2)
Conclusions of Law #5 d, e: the Father and Patricia Higgenbotham both testified at the TPR hearing that he was currently participating in a sex offender treatment program which started in July 2002, and he was participating in a 13 week counseling program which would end on August 26, 2002. (T. p. 24, 29, 30, 36, 37) the Father testified that he had completed the DART program in prison to deal with his alcohol abuse related to the DWI charge. (T p. 37) There was no evidence presented in the testimony at the TPR hearing nor in the Record on Appeal that Respondent/Appellate Father failed to obtain a graduation certificate for substance abuse.

 (3) Conclusions of Law #5 g, i  j, k, l: 

There is no evidence to support Conclusion of Law #5 g that Respondent/Appellate Father willfully failed to timely register with the North Carolina Registry of Sex Offenders. The Father was released from Department of Corrections on 21 March 2001, but did not register until December, 2001. The Father testified that his case had fallen through the cracks (T p. 36) The fact that he registered in December 2001 demonstrates that he was not willfully, intentionally evading or shirking his responsibility to register as a sex offender. The Mother has not presented contrary evidence that the Father's delayed registration with the North Carolina Registry of Sex Offenders was willful or intentional. 

The case at bar is a private termination of parental rights proceeding. Since there has been no involvement by any Department of Social Services, there are no prior adjudications of neglect by either parent. The Father has never had legal or physical custody of A.N.B., and is not now seeking such custody. The Father does not want his parental rights to A.N.B. to be terminated because he wants to have visitation rights to see A.N.B., and to establish a father-son relationship. He also wants A.N.B. to continue to have a relationship with his paternal grandparents that has already been established.

Although the Father had not waived his visitation rights with A.N.B. pursuant to the Consent Order for Permanent Child Custody, he was also prevented from having any contact with the Mother and her children, including A.N.B.. He was also prevented from having any contact with A.N.B. as a condition of his probation. Thus his inability to visit or have any contact with A.N.B. should not be a basis for a finding of neglect.

Furthermore, the Mother did not present any evidence at the TPR hearing or in the verified Petition to Terminate Parental Rights that A.N.B. has sustained some physical, mental or emotional impairment…or there is a substantial risk of such impairment as a result of the Father's alleged neglect.

The Mother has not proven by clear and convincing evidence of any willfulness on the part of the Father in any these areas that would satisfy the criteria and definition of neglect pursuant to N.C.G.S. §7B-101(15). 

The proper legal standard for determining whether parental rights should be terminated under N.C.G.S. §7B-1111(a)(1) is whether there is a probability of repetition of neglect. See In re Ballard, 311, N.C. 708, 319 S.E.2d 227 (1984) There is no clear, cogent and convincing evidence here that there is a probability of repetition of neglect. 

The North Carolina Court of Appeals has held that parental rights may not be terminated for threatened future harm. In re Evans, 81 N.C.App. 449, 344 S.E.2d 325 (1986) A showing of risk of future neglect, absent proof of actual harm to the child, is insufficient to establish neglect. In re Phifer, 67 N.C.App. 16, 312 S.E.2d 684 (1984)

The Mother did not produce sufficient evidence of neglect at the time of the hearing to serve as the basis for terminating the Father's parental rights, and thus did not meet her burden of proof to present clear and convincing evidence to support the ground of neglect to support terminating Respondent/Appellant Father's parental rights. In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403, 407 (N.C. App. 2003) citing In re Tyson, 75 N.C. App.411 At 416-17, 333 S.E.2d 554 at 557-58) (1985)

  This Court should affirm the ruling of the Court of Appeals reversing the termination of the Father's parental rights.

II. THE COURT OF APPEALS' UNPUBLISHED UNANIMOUS DECISION DOES NOT HAVE PRECEDENTIAL VALUE FOR THE ASSERTION THAT AN ALFORD PLEA COUPLED WITH A NO CONTACT CHILD CUSTODY ORDER CONSTITUTES A SHIELD THAT PREVENTS TERMINATION OF PARENTAL RIGHTS.

Rule 30(e)(3) of the North Carolina Rules of Appellate Procedure pertaining to Decision of Appeal Without Publication of an Opinion states:

  "An unpublished decision of the North Carolina Court of Appeals does not constitute controlling legal authority. Accordingly, citation of unpublished opinions in briefs, memoranda, and oral arguments in the trial and appellate divisions is disfavored, except for the purpose of establishing claim preclusions, issue preclusion, or the law of the case." 


The Mother contends that The Appellate Court decision in the case at bar holds as follows:  

 "An Alford plea to a felony sex offense coupled with a subsequent Child Custody order preventing contact with the children constitute a shield that prevents Termination of Parental Rights regardless of Findings of Facts that occurred before the Child Custody Order and Findings of Fact that occurred after the Custody order which did not involve contact with the children."


This is undoubtedly a misrepresentation of the Court of Appeals decision in this matter. The Mother further declares in the Summary on Page 24 of her New Brief
that if the decision is allowed to stand, it will be cited by parents for many years for the proposition that you cannot terminate the parental rights of a convicted sex offender for any reason because the result is so repulsive to the conscious, logic and emotions of the general public that it cannot be allowed to stand." The Mother has presented no substantive argument, nor legal authorities upon which she relies for this declaration in violation of N.C.R. App. P. Rule 28(b)6) (2005) Failure to offer any argument or authority usually results in abandonment of an assignment of error. In re D.L. ____ N. C. App. ____, 603 S. E. 2d 376 (2004)  


In its opinion for the case at bar, the Court of Appeals made only two references to the Alford Plea in the entire opinion. The Court restated the fact that on 29 November 1999, the Father entered an Alford plea, and noted in Footnote 2 "With an Alford plea, defendant 'voluntarily, knowingly, and understandingly consent[s] to the imposition of a prison sentence even if he is unwilling or unable to admit his participation in the act constituting the crime. " North Carolina v. Alford, 400 U.S. 25, 37, 91 S.Ct. 160, 167, 27 L.Ed. 162, 171  (1970) 


The United States Supreme Court stated in its ruling in Alford:

"While most pleas of guilty consist of both a waiver of trial and an express admission of guilt, the latter element is not a constitutional requisite to the imposition of criminal penalty. An individual accused of crime may voluntarily, knowingly, and understandingly consent to the imposition of a prison sentence even if he is unwilling or unable to admit his participation in the acts constituting the crime."


The Court of Appeals stated in State v. Alston, ____ N.C. App. ___, 534 S.E.2d 666 (N.C. App. 2000), that an "Alford plea" is in no way 'infused with any special promises,' … There is nothing inherent in the nature of an Alford plea that gives defendant any rights, or promises any limitations, with respect to the punishment imposed after the conviction…Put simply, an Alford plea is not a saving grace for defendant who wish to maintain their complete innocence." (citing State ex rel. Warren v. Schwarz, 219 Wis. 2d 615, 579 N.W.2d 698, 706 (1998)


Therefore, the Mother's contention that the Father's Alford plea coupled with a no contact child custody order constitutes a shield to prevent termination of parental rights is without merit.


Based on the forgoing the Supreme Court should affirm the Court of Appeals' reversal of the Father's termination of parental rights.

III. THE COURT OF APPEALS' UNPUBLISHED DECISION DOES NOT SHOCK THE CONSCIOUS OF THE PUBLIC AND DOES NOT EMBODY THE ANTITHESIS OF THE PUBLIC POLICY TO PROVIDE A SAFE ENVIRONMENT FOR CHILDREN.   



Given the facts stated above that an unpublished opinion does not constitute controlling legal authority, there is no basis for the Mother's contention that the Court of Appeals' decision in the matter at hand could shock the conscious of the public, and it definitely does not embody the antithesis of public policy to provide a safe environment for children. The Court of Appeals specifically noted in In re A.N.B. that: "We recognize that the determination of willful abandonment and neglect are fact-specific inquiries, and, as such, we limit our holding to the facts of the case before us. " It should be clear that this case will not have far reaching implications.  


There is no North Carolina statute or prior case law that says a convicted sex offender can, or should be, written off as a parent merely because he is a convicted sex offender. Since there is no such specific statute for convicted sex offenders, the legislature did not intend for such person to have their rights terminated based on their status as sex offenders alone. That which is conspicuously absent was meant to be excluded --"Inclusio unius est exclusio altrius"

The Mother has not made any argument nor cited any legal authority for her contention that the Court of Appeals decision in the case sub judice, offends public policy in violation of N.C.R. App. P. Rule 28(b)(6), therefore, this contention should not be considered by the Supreme Court.


The Mother contends on page 8 of her New Brief that "it shocks the conscious of the public that the Appellate Court of this State would condone, by not terminating the parental rights of the respondent father, the sexual offenses committed by the father and ignore the District Court opinion which stated that the father is not a fit and proper person in Finding of Fact #17." Finding of Fact #17 is merely a recitation of Finding of Fact #10 in the prior Custody Order entered on 6 June 2000, that in addition to stating that the father is not a fit and proper person, he also should not have visitation with A.N.B. This is not an ultimate finding of fact of the trial court required by N.C.G.S.§1A-1, Rule 52(a)(1). The trial court must, through "processes of logical reasoning, " based on the evidentiary facts before it, "find the ultimate facts essential to support he conclusions of law. "  In re Harton, 156 N.C. App. 655, 577 S.E. 2d 324 (2003)

 
The Mother's New Brief does not comply with the requirements of Rule 28 of the North Carolina Rules of Appellate Procedure, subsections (a) and (b), because it fails to define clearly the questions presented to the reviewing court and to present the arguments and authorities upon which she relies in support of her position. The Mother's New Brief violates Appellate Rule 28(b) because it does not contain (2) a statement of the questions presented for review, (3) a concise statement of the procedural history of the case, (4) a statement of grounds for appellate review, (5) a full and complete statement of the facts supported by references to pages in the transcript of proceedings, the record on appeal, or exhibits, and (6) an argument with citations of the authorities upon which the appellant relies. 


The Mother's appeal should be dismissed for failure to comply with the appellate rules. "The Appellate Courts of this state have long and consistently held that the rules of appellate practice, now designated the Rules of Appellate Procedure, are mandatory and that failure to follow these rules will subject an appeal to dismissal" Holland v. Heavner, ___ N.C. App.___, 595 S.E.2d 224, 226 (2004), citing Steingress v. Steingress, 350 N.C.64, 65, 511 S.E.2d 298, 299 (1999) (emphasis supplied) Recently the Court of Appeals addressed the implications of violating the appellate rules in Campbell University v. Harnett County, ___ N.C.App. ___, 589 S.E.2d 890 (2004) when it dismissed not only the homeowners-intervenors' appeal, but also the petitioner's cross-appeal for failure to comply with the appellate rules. The North Carolina Supreme Court has noted that when the appellant's brief does not comply with the rules by properly setting forth exceptions and assignments of error with reference to the transcript and authorities relied on under each assignment, it is difficult if not impossible to properly determine the appeal. Steingress v. Steingress, 350 N.C. at 66, 511 S.E.2d at 299 (citing State v. Newton, 207 N.C. 323, 329, 177 S.E. 184, 187 (1934))


In the case at hand, just like in Holland v. Heavner, the Mother's New Brief fails to make any reference to the record, except for one page reference to the transcript on page 6, and neither her statement of facts nor portions of their argument refer to the record. Additionally, the Mother fails to indicate the assignment of error relevant to each argument, and failed to identify any assignment of error by its number or the page where it appears in the record.  Id at 227. The most egregious violation of Rule 28(b)(6) of the Rules of Appellate Procedure is the failure of the Mother's New Brief to cite the legal authorities on which she relies, making it extremely difficult for the Father to respond appropriately. This appeal should be dismissed for violations of the North Carolina Rules of Appellate Procedure in accordance with the authorities cited above.

CONCLUSION


Respondent-Appellee Father respectfully requests this Honorable Court to dismiss the Mother's Petition, or in the alternative, affirm the Court of Appeals decision reversing the termination his parental rights and rule that this Discretionary Review has been improvidently provided.

Respectfully submitted this ____ day of April, 2005
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