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QUESTIONS PRESENTED FOR REVIEW

1. Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights by failing to appoint her a guardian ad litem after Petitioner alleged dependency in its termination of parental rights petition?

II.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights by taking the children’s testimony in the absence of the parties without preserving the adversarial process?

III.
Did the trial court have sufficient evidence and findings to conclude that grounds existed to terminate Respondent-Mother’s parental rights based on dependency?

IV.
Did the trial court have sufficient evidence and findings to conclude that grounds existed to terminate Respondent-Mother’s parental rights based on neglect?

22. Was the trial court’s conclusion of law that it was in the children’s best interests to terminate their mother’s parental rights supported by the competent evidence or the other findings of fact?

VI.
Did the trial court abuse its discretion, violate Respondent-Mother’s substantial rights, and commit reversible error when it ordered Respondent-Mother’s parental rights to the minor children be terminated?

STATEMENT OF THE CASE

Lee County Department of Social Services (hereinafter “LCDSS” or “Petitioner”) filed juvenile petitions alleging neglect of the juveniles A.G. and J.G. on 1 May 2003 (R pp. 9-12).  LCDSS filed an amended petition on 22 May 2003 to reflect J.G.’s named father (R p. 13-14).  After a few continuances, the Honorable Frank Lanier conducted the adjudication hearing on 9 September 2003 (R pp. 30-32).  He adjudicated the juveniles neglected by their parents and he continued the disposition hearing to 23 September 2003 (R p. 32).  Judge Lanier reduced his adjudication order to writing on 15 December 2003 (R p. 32).

The Honorable George R. Murphy conducted the disposition hearing on 23 September 2003 (R pp. 38-40).  Judge Murphy ceased reunification efforts with the parents, ordered legal custody of the children with LCDSS, and ordered LCDSS to pursue termination of parental rights of the parents (R p. 40).

Judge Murphy conducted a permanency planning hearing on 21 October 2003 (R pp. 47-50).  At that time Judge Murphy continued legal custody of the children in LCDSS and ordered the permanent plan for the children to be adoption (R p. 49).

LCDSS filed motions in the cause to terminate the parental rights of all parents in both cases and served the other parties on or about 17 December 2003 (R pp. 51-62).  Respondent-Father, John T., filed a Response denying the material allegations of the motions to terminate and served it on the other parties on 19 February 2004 (R pp. 65-66).

Judge Murphy conducted the Termination of Parental Rights (TPR) hearing that is the subject of this appeal on 9 March 2004, 6 April 2004, 20 April 2004, and 4 May 2004 (R p. 1).  Judge Murphy terminated Respondent-Mother’s parental rights to A.G. and J.G. on 4 May 2004 and reduced his order to writing on 9 June 2004 (R p. 90).

Respondent-Mother gave notice of appeal on 18 June 2004 (R p. 92).  The Honorable Jim Love Jr. signed the Appellate Entries form on 18 June 2004 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R p. 95).

On 28 June 2004 the Appellate Defender’s Office appointed Richard Croutharmel to represent Respondent-Mother for purposes of her appeal (R p. 99).  Karen Kornhauser prepared the transcript of trial and served it on the parties on or about 3 September 2004.  Appellants served a Proposed Record on Appeal on all parties on or about 8 October 2004 (R p. 115).

Appellants filed the Record on Appeal with the Court of Appeals on or about 17 November 2004 (R pp. i).  The Court of Appeals docketed the Record on 29 November 2004 and mailed the printed Record to the parties on 14 December 2004.

Appellant-Respondent-Mother, Kathryn G., filed a Motion to Amend the Record on Appeal and served it on the other parties on 21 December 2004 and the Court of Appeals granted that motion on 23 December 2004 (Appendix 1, this document).

JURISDICTION

Under N.C. R. App. P. 28(b)(4), Respondent-Mother is authorized to appeal under N.C. Gen. Stat. §§ 7A-27 and 7B-1113 (2003).  Respondent-Mother gave written notice of appeal on 18 June 2004 (R p. 92).

STATEMENT OF THE FACTS

The child J.G. was born in July 1991 and the child A.G. was born in September 1996, both in Lee County, North Carolina (R p. 75).  Kathryn G. is their mother (R p. 75).  J.G.’s father is Phillip M. and A.G.’s father is John T. (R p. 75).

LCDSS got involved with the family on 26 March 2003 (R p. 76).  LCDSS investigated reports of a filthy, roach-infested house with no food (R p. 76).  In addition, LCDSS investigated reports that the children were going to school dirty and that Kathryn G. was abusing drugs (R p. 76).  LCDSS investigators found the house to be as reported and they ordered Respondent-Father John T. to clean up the house on 28 March 2003 (R p. 76).

Kathryn G.’s mother (the children’s maternal grandmother) owned the house (R p. 77).  The maternal grandmother had been living in the house with the family but shortly before March 2003 her health took a turn for the worse and she moved out of the home to a hospital or nursing home (R p. 77).  The family’s major source of income had been the maternal grandmother’s social security checks but those stopped coming after she moved out of the house (R p. 77).  Respondent-Father, John T., was working but Kathryn G. was not (R p. 77).  The family lost various services such as water and electricity for unpaid bills (R pp. 16-17).  Kathryn G. had lived in that house for 10 years before her mother moved out (T, vol. II, p. 20).

LCDSS attempted to work with the family (R p. 16).  The main goal was to get the children out of the deteriorating house in which they were living (R p. 16).  Compounding the problem was Kathryn G.’s alleged addiction to pain killers and her refusal to take a drug test on 25 April 2003 (R p. 16).  The parties explored shelters and relatives with no long-term success (R p. 16).  LCDSS finally removed the children on 30 April 2003 (R p. 77) and filed its petitions on 1 May 2003 (R pp. 9-12).

The matter came on for non-secure custody hearing on 6 May 2003 but was continued to 13 May 2003 due to lack of service on the parents (R p. 78).  On 13 May 2003 the parents consented to continuing non-secure custody in LCDSS until the adjudication hearing (R p. 78).  The matter was continued thereafter on four different occasions for various reasons and did not come on for adjudication until 9 September 2003 (R p. 78).

On 30 June 2003 Kathryn G. entered a case plan with LCDSS (R p. 34).  She agreed to locate and maintain safe, affordable housing, remain drug free and submit to random drug tests, and to demonstrate adequate parenting skills during visitations with an emphasis on giving each child equal attention or take a parenting class (R p. 34).  LCDSS made it clear their main concerns were the housing and the drug use (T, vol. I, pp. 51-52).

Regarding her drug use, shortly before this case started Kathryn had received daily methadone treatments in Durham, North Carolina at a doctor’s referral for prescription drug abuse (T, vol. II, pp. 41, 43).  She stopped those treatments at the beginning of 2003 (T, vol. II, p. 42).  LCDSS social workers asked Kathryn to take a drug test on 25 April 2003 due to her erratic behavior that included lethargy, jumpiness, and anxiousness (R p. 16).  She told LCDSS she would take a drug test by 2 May 2003 (R p. 16) but did not comply until 15 September 2003 at which time she tested positive for a prescribed medication for which she failed to provide a prescription (R p. 42).

As of 23 September 2003 Kathryn had applied for government subsidized housing but was denied due to her criminal history (R p. 36).  In addition, as of 9 September 2003 Kathryn had missed four visits since her children were taken into custody (R p. 23).  She later reported that she missed visits due to transportation problems (T, vol. I, p. 81).  LCDSS also reported that she spent more time with A.G. than J.G. during visits (R p. 34).

On 9 September 2003, Judge Lanier adjudicated the children neglected (R p. 32).  He continued the disposition hearing because LCDSS wanted to change its recommendation from reunification with the parents to ceasing reunification and pursuing TPR and adoption (R p. 31).  Kathryn G. was present for the adjudication hearing (R p. 30).

Judge Murphy conducted the disposition hearing on 23 September 2003 at which time he ceased reunification efforts with the parents (R p. 40).  Judge Murphy found that none of the parents had taken parenting classes nor had they found safe, affordable housing for the children (R p. 39).  Kathryn G. was not present for the disposition hearing (R p. 38).

Judge Murphy conducted a permanency planning hearing on 21 October 2003 (R pp. 47-50).  Again, Kathryn G. did not attend the hearing (R p. 47).  The social worker reported that Kathryn had missed her last four visits with the children and that her whereabouts were unknown (R p. 41).  Judge Murphy suspended Kathryn’s visitation in addition to continuing the permanent plan of TPR and adoption (R p. 49).

LCDSS filed motions in the cause to terminate the parental rights of all parents in both cases and served the other parties on or about 17 December 2003 (R pp. 51-62).  LCDSS alleged that Kathryn had neglected her children and that it was likely such neglect would continue if the children were returned to her care (R pp. 53, 59).  In addition, LCDSS alleged that the children were dependent because Kathryn had not established a residence for her children since their removal from her care (R pp. 53, 59).  LCDSS also alleged that Kathryn had abandoned her children within the meaning of the statute (R pp. 53, 59).

Between May 2003 and January 2004 Kathryn lived with friends and neighbors (T, vol. I, pp. 70-71).  On 30 January 2004 Kathryn G. married Tommy Buchanan Jr. (T, vol. I, pp. 65-67).  She lived with him in Broadway, North Carolina (T vol. I, p. 66).  Their home had two bedrooms (T, vol. I, pp. 86-87).  Mr. Buchanan owned the home (T, vol. I, p. 78).  The home had working plumbing, running water, and electricity (T, vol. I, pp. 78, 83).  It sat on an acre sized lot (T, vol. II, p. 10).  Kathryn and Tommy had fixed up a bedroom for the children (T, vol. II, p. 10).  The house was clean and had no roaches (T, vol. II, p. 37).

Kathryn had not worked since 1989 or 1990 (T, vol. II, p. 43).  She still did not have a job in early 2004 but she did have a disability claim that was pending and would probably be decided in the near future (T, vol. I, pp. 68, 79-80).  The reason she did not work was because of injuries to her back and legs (T, vol. I, p. 68).  Her current husband, Mr. Buchanan, did not work either but he drew disability in the monthly amount of $562 (T, vol. II, p. 44).  This was more than enough to cover their current bills even without Kathryn drawing any income (T, vol. II, p. 46).  Neither one of them had a driver’s license but they caught rides with Mr. Buchanan’s brother who lived next door to them (T, vol. II, p. 48).

LCDSS conducted a permanency planning team meeting on 19 February 2004 which Kathryn G. did not attend because the social workers did not know her whereabouts to give her notice of the meeting (T, vol. I, pp. 35-36).  Respondent-Father, John T., filed a Response to Petitioner’s Motion to Terminate Parental Rights that same day denying the material allegations of the motion involving his child, A.G. (R p. 65).

Judge Murphy began the TPR hearing on 9 March 2004 and continued it in progress to 6 April 2004, 20 April 2004 and 4 May 2004 (R p. 1).  Kathryn G. attended the TPR hearing on all dates and was the second witness called by Petitioner (T, vol. I, p. 65).  She also testified during her case in chief (T, vol. II, p. 9) and during the best interests phase (T, vol. IV, p. 54).

At one point during the TPR hearing Kathryn G. testified that she had not seen her children since May 2003 (T, vol. I, p. 73, lines 13-14).  She then told the trial court that she had not seen them since March 2003 (T, vol. I, p. 86, lines 5-22).  A few minutes later she stated that she had not seen them since September 2003 (T, vol. I, p. 87, lines 8-10).  She also testified that she did not believe that her original house had ever been that dirty (T, vol. I, p. 73-74).  The trial court made a finding that her testimony was not credible as it pertained to the cleanliness of the original house (R p. 83, FOF #49).

The trial court found that grounds existed to terminate Kathryn G.’s parental rights on 20 April 2004 (T, vol. II, p. 153).  Specifically, the trial court found grounds based on neglect and dependency (T, vol. II, p. 153).  The trial court ultimately terminated Kathryn’s parental rights on 4 May 2004 after hearing evidence on best interests. (R p. 89; T, vol. IV, p. 277).

ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS BY FAILING TO APPOINT HER A GUARDIAN AD LITEM AFTER PETITIONER ALLEGED DEPENDENCY IN ITS TERMINATION OF PARENTAL RIGHTS PETITION.

ASSIGNMENT OF ERROR NO. 55, (See Appendix 1)

At the time Petitioner filed the TPR motion in this case the relevant portion of the controlling statute allowed a trial court to terminate parental rights if it found:

(6)
That the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is reasonable probability that such incapability will continue for the foreseeable future.  Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other similar cause and condition.

N.C. Gen. Stat. § 7B-1111(a)(6) (2003).  A child is dependent if it has no parents to care for it, or it has parents but they are under a disability that precludes them from appropriately caring for the child and they have made no alternative childcare arrangement.  N.C. Gen. Stat. § 7B-101(9) (2003).  A guardian ad litem shall be appointed in accordance with the provisions of N.C. Gen. Stat. § 1A-1, Rule 17, to represent a parent where it is alleged that a parent’s parental rights should be terminated based on dependency.  N.C. Gen. Stat. § 7B-1101 (2003).

Where the allegations in the petition or motion to terminate parental rights tend to show that the respondent is incapable of caring for his or her child because of mental illness, the trial court is required to appoint a guardian ad litem to represent the respondent at the termination hearing.  In re Estes, 157 N.C. App. 513, 518, 579 S.E.2d 496, 499 (2003), rev. denied, 357 N.C. 459, 585 S.E.2d 390 (2003).  This is true even when the respondent parent fails to request a guardian ad litem, and even when the respondent parent is not likely prejudiced by the error.  In re Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993).

Even when a respondent parent’s parental rights are not terminated based on dependency it is reversible error for a trial court to fail to appoint a parent a guardian ad litem when petitioner alleges subsection 7B-1111(a)(6) in the petition, petitioner offers some evidence that tended to show the parent was incapable of caring for the child due to mental infirmity, and the trial court references that evidence in its written order.  In re J.D., 164 N.C. App. 176, ___, ___ S.E.2d ___, ___ (2003), disc. rev. denied, 358 N.C. 732, 601 S.E.2d 531 (2004), motion denied, ___ N.C. ___, 601 S.E.2d 532 (2004).

In the case sub judice Petitioner’s motions contain the following pertinent language:  

“The parents are incapable of providing for the proper care and supervision of the minor child, such that the child is a dependent juvenile within the meaning of G.S. 7B-101, and that there is reasonable probability that such incapacity will continue for the foreseeable future.  Neither parent has established a residence for the minor child.  Neither parent has maintained the same residence for a significant period of time since the removal of the child from the home.”

(R pp. 53, 59).  Respondent-Mother acknowledges that this language is conspicuously absent any reference to mental infirmity but contends that the trial court has still committed reversible error.  It is important to note that these actions were filed as motions in the cause (R pp. 51, 57).  Thus, the trial court had access to the entire file and was aware of, or should have been aware of, the underlying substance abuse problems from which Respondent-Mother suffered.  In addition, Petitioner moved to enter the record into evidence and the trial court allowed this motion (T, vol. I, p. 56; R p. 87, FOF #68).

The underlying adjudication order makes findings that Respondent-Mother allegedly used drugs and that the case plan required her to remain drug free and submit to random testing (R pp. 30-31).  Petitioner’s court report for the underlying disposition hearing references Respondent-Mother’s drug use (R p. 34) as does its court report for the 21 October 2003 permanency planning hearing (R p. 42).  Both trial courts incorporated those reports into their respective written orders (R pp. 39, 47).

In addition, Petitioner offered evidence at the TPR hearing tending to show that Respondent-Mother had a drug problem.  For example, Petitioner’s social worker intern testified that the case plan required Respondent-Mother to be drug free and to submit to random drug tests (T, vol. I, p. 30).  He also testified that LCDSS’s main concerns were the housing and the drug use (T, vol. I, pp. 51-52).  The guardian ad litem attorney advocate for the children cross-examined Respondent-Mother at length about her drug use and Respondent-Mother admitted having a problem with illegal prescription drugs (T, vol. II, pp. 41-43).

Further, the trial court referenced this evidence in its order terminating parental rights (R pp. 85-86).  Specifically, the trial court noted the following: 

“The Court further finds that the mother is incapable of providing for the proper care and supervision of the juvenile (sic) and that there is a reasonable probability that such will continue for the foreseeable future in that she has not established a suitable residence for the children and has not complied with the parenting classes as requested by LCDSS and has not taken drug tests after one positive test as requested by LCDSS.”

(R pp. 85-86, FOF #61).  Thus, the elements this Court established in J.D. have been met in the case sub judice: (1) a dependency allegation, (2) offers of proof of mental infirmity/substance abuse at trial, and (3) the trial court’s reference to that evidence in its written order.

Also noteworthy is the trial court’s disbelief of Respondent-Mother’s testimony regarding how clean she kept her original house as noted in finding of fact number 49 of the order terminating parental rights (R p. 83).  It should be intuitively obvious to the casual observer that (1) someone who cannot keep a house clean enough to live in may have a mental health problem, and (2) someone that does not believe their house was all that dirty despite strong evidence to the contrary may have a mental health problem.

Petitioner may have failed to mention mental infirmity in its dependency allegations of the petition as a means of avoiding the requirement to appoint Respondent-Mother a guardian ad litem at the TPR hearing.  It should have been obvious to Petitioner and the trial court that Respondent-Mother’s problems may have been, in large part, due to mental health issues that she attempted to address through self-medication.  Further evidence of this is the fact that the dependency allegations do not meet the statutory definition of dependency absent an underlying belief that the homelessness was caused by mental infirmity.  Respondent-Mother shall argue this point in greater detail in her Argument III below.

Petitioner should not be allowed to perpetrate such legal trickery as this.  That is, Petitioner should not be allowed to forego any mention of mental health infirmity in its dependency allegations and then be allowed to prove its dependency case with evidence of mental infirmity/drug abuse simply to avoid the requirement of appointing Respondent-Mother a guardian ad litem for her TPR hearing.

The evidence of Respondent-Mother’s possible mental infirmity existed in the court file and from the testimony and it was plenary.  It included the following: (1) failure to keep a house clean enough to live in (R pp. 15-16), (2) refusal to believe the house was dirty despite overwhelming evidence to the contrary (T, vol. I, p. 73-74; R p. 83, FOF #49), (3) prior methadone treatment only a few months before the children came into care (T, vol. II, pp. 41-43), (4) addiction to prescription pain killers (T, vol. II, p. 43), (5) erratic behavior that included lethargy, jumpiness, and anxiousness (R p. 16), and (6) and an inability to remember when she last saw her children (T, vol. I, p. 73, lines 13-14; T, vol. I, p. 86, lines 5-22; T, vol. I, p. 87, lines 8-10). 

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in failing to appoint her a guardian ad litem when Petitioner alleged dependency in its motion in the cause, the file contained plenary evidence that Respondent-Mother may have had a substance abuse and/or mental health problem, Petitioner presented evidence of mental infirmity/substance abuse problems at trial, and the trial court referenced that evidence in its written order.  Respondent-Mother requests the case be reversed and/or remanded for the reasons stated herein.

II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS BY TAKING THE CHILDREN’S TESTIMONY IN THE ABSENCE OF THE PARTIES WITHOUT PRESERVING THE ADVERSARIAL PROCESS.

ASSIGNMENT OF ERROR NO. 1, R p. 103

In a proceeding for the custody of a minor child, a trial court commits reversible error when it privately questions the child in the absence of the parties but the presence of counsel and over the objections of at least one of the parties.  Cook v. Cook, 5 N.C. App. 652, 653, 169 S.E.2d 29, ___ (1969).  In the only TPR case in which this Court considered this particular issue, the Court distinguished Cook.  In re Barkley, 61 N.C. App. 267, 270, 300 S.E.2d 713, 715 (1983).  The Barkley Court ruled that such a situation is not reversible error when the trial court preserves the adversarial nature of the proceedings and protects the defendant’s right to confront the witnesses by allowing each party’s counsel to question the child.  Id.  

In the case sub judice the trial judge questioned the children in chambers (T, vol. IV, pp. 235-36).  Both counsel for Respondent-Father, John T., and Respondent-Mother requested to be present for the questioning (T, vol. IV, p. 236).  Respondent-Father’s counsel asked to be allowed to question the children (T, vol. IV, p. 236).  The trial judge did not allow any counsel to question the children (T, vol. IV, p. 236, 238).

After questioning the children in chambers Respondent-Father’s counsel asked the trial judge to summarize, for the record, what the children had told the judge and to let the record reflect that he wanted to ask some questions but the judge prevented him from doing so (T, vol. IV, p. 236).  The trial judge then proceeded to summarize what the children had told him (T, vol. IV, pp. 236-40).  Respondent-Mother’s trial counsel interjected at one point to let the record reflect that she too wanted to ask the children a question that the trial judge did not ask them, nor did the judge allow counsel to ask them the question (T, vol. IV, p. 239, lines 7-25).

Thus, the record reflects that the trial court questioned the minor children in chambers in the absence of the parties but the presence of their counsel.  The record also reflects that the parties objected to this.  The record further reflects that the trial court did not preserve the adversarial process and protect the party’s rights to confront the witnesses.  This is because the trial court did not let the party’s counsel question the children.

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in failing to protect the adversarial process and failing to protect her right to confront the witnesses at trial.  Respondent-Mother requests the case be reversed and/or remanded for the reasons stated herein.

III.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO 

CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON DEPENDENCY.

ASSIGNMENTS OF ERROR NOS. 31-32, 37-38, 40-41, 45, 47, R p. 107-09

Respondent-Mother incorporates by reference the arguments and citations made in Argument I above as if fully set out herein.  In spite of whether Respondent-Mother required a guardian ad litem at her TPR hearing, she now argues that the allegations, evidence, and findings were insufficient to prove her children were dependent.

Argument 1: The allegations did not meet the statutory definition of dependency.
Recall the statutory definition of dependency from above:  A child is dependent if it has no parents to care for it, or it has parents but they are under a disability that precludes them from appropriately caring for the child and they have made no alternative childcare arrangement.  N.C. Gen. Stat. § 7B-101(9) (2003).

The dependency allegations in the petition essentially imply that the children are dependent because their mother and father are homeless (R pp. 53, 59).  Note: there was little or no evidence that Philip M. was homeless but there was evidence that he was not present to care for the children.  The children’s mother was present in their lives so Petitioner must have been moving under the second prong of the definition with regards to her:  the parent has a disability that precludes the parent from caring for the child and the parent has made no alternative child care arrangement.  Thus, Petitioner is arguing in this case that homelessness is the disability that prevents Respondent-Mother from caring for her children and that she has no alternative child care arrangement.

What sophistry of reasoning leads one to believe a child can be statutorily dependent merely because his or her parents are homeless?  If an accidental fire strikes down a family’s home thus putting the family on the street, are the children in that family dependent?  Is that what the General Assembly intended?  In such a situation is it not incumbent on the community to come to the aid of such a family?  Or did the General Assembly intend for social services to separate children from their parents and send the parents packing on their merry way to fend for themselves in such situations?  Most importantly: Does this Court want to perpetuate a policy of permanently removing children from their parents merely because the parents are homeless, especially when the state has worked with the parents for less than six months before deciding to terminate parental rights?

There is little if any law to guide us regarding terminating parental rights based on homelessness.  Note that there is a substantive difference between the quantum of adequate proof of neglect and dependency for purposes of termination and for purposes of removal.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  The most significant difference is that while a trial court may not terminate parental rights for threatened future harm, the DSS may obtain temporary custody of a child when there is a risk of neglect in the future.  Id. (Emphasis added.)  Thus, while LCDSS may have been justified in initially taking the children based on homelessness, the mere threat of future homelessness is an insufficient basis for terminating parental rights.

Respondent-Mother respectfully contends that the better practice is to couch homelessness in terms of neglect (N.C. Gen. Stat. § 7B-1111(a)(1)) or willfully leaving children in foster care beyond the statutory one-year period (N.C. Gen. Stat. § 7B-1111(a)(2)).  Even then, under either of those theories Petitioners should be required to show the parent had the ability to establish a home and simply chose not to do so for reasons other than poverty.  The allegations in this case did not aver such facts (R pp. 53, 59).

Nor did the trial court find such facts.  The trial court did rely on a finding of homelessness in concluding that grounds existed to terminate Respondent-Mother’s parental rights based on dependency (R p. 85, FOF #61).  The trial court found that the children were dependent because their mother “had not established a suitable residence for [them]” (R p. 85, FOF #61).  The trial court concluded, as a matter of law, that the children were dependent because “None of the parents have established a residence for the minor children since the children were taken into custody.” (R p. 89, COL #8)  However, there is no other finding or conclusion in the order terminating parental rights that shows that Respondent-Mother was physically and financially capable of establishing such a residence.

Thus, Petitioner erred in alleging dependency based on homelessness alone.  The trial court erred in allowing Petitioner to proceed under such an erroneous allegation.  The trial court also erred in finding and concluding that grounds existed to terminate Respondent-Mother’s parental rights based on dependency for reasons of homelessness.

Argument 2: Changed circumstances.
Petitioner alleged and the trial court found and concluded that there was a reasonable probability that Respondent-Mother’s incapacity, whatever that may have been, would continue for the foreseeable future (R pp. 53, 59, 85, 89).  If the incapacity was homelessness, neither the competent evidence nor the other findings supported the trial court’s findings and conclusions that Respondent-Mother’s incapacity would continue for the foreseeable future.

In fact, Respondent-Mother, for the most part, had alleviated the conditions that led to her children’s removal: she had acquired safe, affordable housing by the time of the TPR hearing (T, vol. I, p. 66, 78, 83, 86-87; T, vol. II, p. 10, 37).

The trial judge asked Petitioner’s attorney about changed conditions during her closing argument (T, vol. IV, p. 263).  Petitioner’s attorney responded by arguing that Respondent-Mother had refused to acknowledge that there were problems with her original home (again, a possible mental health problem) (T, vol. IV, p. 263).  In addition, Petitioner’s attorney also argued that Respondent-Mother had not adequately proven changed circumstances because she had failed to bring to court any pictures of her new home (T, vol. IV, p. 263).  The trial court relied on this argument noting in finding of fact number 37 of its order terminating parental rights that Respondent-Mother had testified that her new house was clean but she had failed to bring to court any pictures to corroborate her testimony (R p. 81).

The trial court also found that there was a “great likelihood” the conditions in which the children had originally lived in would continue if they were returned to their mother’s care (R p. 84, FOF #51).  The trial court also found that there was a “great likelihood” the children would continue to live without adequate housing if returned to their mother’s care because she had not established housing “on [her] own” (R p. 84, FOF #52).  There was no such evidence to support these findings at trial.  Petitioner’s counsel was arguing facts not in evidence and the trial court relied on those conjectures.  Further, there is no evidence that the 30 June 2003 case plan Respondent-Mother entered with LCDSS required her to find housing “on her own”, whatever that term means for a married woman in a tenancy-by-the-entirety jurisdiction.

“Clear, cogent, and convincing evidence describes an evidentiary standard stricter than a preponderance of the evidence , but less stringent than proof beyond a reasonable doubt.”  N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323 (1985).  It has been defined as evidence that should fully convince.  Id.  It is entirely inappropriate for a trial court to rely on mere conjecture in finding facts and making conclusions of law at a hearing to terminate parental rights.  Further, it is not a respondent’s duty to prove that the allegations in a petition are not true; it is the petitioner’s duty to prove that they are true.  N.C. Gen. Stat. § 7B-1109(f) (2003).

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court erred in allowing Petitioner to proceed under erroneous allegations of dependency.  She also requests the Court to rule that the trial court erred in finding and concluding that grounds existed to terminate her parental rights under such erroneous interpretations of the dependency statute.

Alternatively or in addition, Respondent-Mother respectfully requests that this Court rule that the trial court erred in finding and concluding that grounds existed to terminate her parental rights based on dependency because she had alleviated the conditions that led to her children’s removal under the specific facts alleged in the dependency allegation.  Respondent-Mother requests the case be reversed and/or remanded for the reasons stated herein.

IV.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO

CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON NEGLECT.

ASSIGNMENTS OF ERROR NOS. 17, 28, 30-32, 37, 39, 45-46, R p. 105-09

Respondent-Mother references and incorporates the prior arguments as if fully set out herein.  This Court has required strong evidence to support termination of parental rights.  See Alleghany County Dept. Of Social Services v. Reber, 75 N.C. App. 467, 471, 331 S.E.2d 256, 258 (1985).  “The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of potential risk of harm to the child or their well being.  In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).

Where a child has not been in a parent’s custody for a significant period the trial court must employ a different analysis to determine if the evidence supports a finding of neglect.  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  Petitioner must prove that neglect exists at the time of the TPR hearing or that there is a probability of a repetition of neglect.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  The determinative factors are the best interests of the child and the ability of the parent to care for the child at the time of the hearing.  Id.  Thus, the trial court must consider evidence of changed circumstances in light of any history of neglect by the parent and the probability of neglect repetition.  Id.  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Id. At 714, 319 S.E.2d at 231-32.

In examining the present circumstances of a parent who has not been residing with the child in question, prior Courts have considered the parent’s ability to adhere to a court-ordered case plan.  See e.g., In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000).  Courts have also considered whether a parent has visited with a child.  Pierce, 146 N.C. App. At 651, 554 S.E.2d at 31.

In addition, where a Petitioner has failed to allow a parent enough time to comply with a case plan, this Court has ruled that the evidence of neglect against that parent was insufficient to terminate his parental rights.  In re Shermer, 156 N.C. App. 281, 288, 576 S.E.2d 403, 408 (2003).

Here, Respondent-Mother respectfully contends that the trial court ignored evidence of changed circumstances, ignored the limitations placed on her as a result of her poverty, and ignored the short amount of time in which LCDSS gave her in attempting to correct the conditions that led to her children’s removal.

LCDSS attempted to work with the family between 26 March 2003 and 30 April 2003 (R p. 77 FOF #18).  LCDSS filed its original neglect/dependency petitions on 1 May 2003 (R pp. 9-12).  LCDSS entered a case plan with Respondent-Mother on 30 June 2003 (R p. 34).  The trial court adjudicated the children neglected and dependent on 9 September 2003 (R p. 32).  The trial court ceased reunification efforts between the parents and the children on 23 September 2003 and ordered a permanent plan of TPR and adoption, a mere 13 weeks after she had signed the case plan (R p. 40).  The trial court suspended Respondent-Mother’s visitation on 21 October 2003 (R p. 49).  Petitioner filed its motions to terminate parental rights on or about 17 December 2003 (R pp. 51-62).  The trial court terminated Respondent-Mother’s parental rights to the children on 4 May 2004, one year and 3 days after LCDSS initially took her children from her (R p. 90).

It is obvious from the record that Respondent-Mother was homeless at the time LCDSS initially took her kids on 1 May 2003.  Of the three things it asked her to do in the 30 June 2003 case plan (locate and maintain housing, remain drug free and submit to random drug tests, and take a parenting class), it is not so obvious that she was physically and financially capable of doing those things without help from LCDSS.  The trial court did find that Respondent-Mother had failed to complete any of her case plan.  However, the record is conspicuously absent of what help LCDSS offered Respondent-Mother in the 13 weeks between 30 June 2003 and 23 September 2003 to help her accomplish the case plan objectives.

Thus, Respondent-Mother argues that adequate time had not elapsed for an adequate assessment of her progress on her case plan.  Indeed, by the time of the TPR hearing, Respondent-Mother had obtained housing.  The housing issue was one that LCDSS found to be of utmost importance (T, vol. I, pp. 51-52).

There is no evidence in the record that LCDSS attempted to provide Respondent-Mother with the necessary transportation to allow her to visit her children or attend a parenting class.  There is no evidence in the record that LCDSS took affirmative steps to set Respondent-Mother up in a parenting class.  Respondent-Mother contends that LCDSS never had any hopes of reunifying her with her children.  LCDSS set up Respondent-Mother for failure from the beginning by negotiating her acceptance of a case plan it knew she could not comply with for lack of personal resources.  Nor did it offer her support to try to comply with the case plan.  And when it left her to her own devises, she managed to accomplish one of the goals of the case plan by finding housing on her own.

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court erred in finding and concluding that grounds existed to terminate her parental rights for neglect.  The evidence was neither plenary nor clear, cogent, and convincing that the probability of future neglect existed as required by Ballard because adequate time had not elapsed to show that Respondent-Mother would continue to neglect her children should they be returned to her care.  Further evidence of this exists in the fact that she had acquired housing by the time of the TPR hearing, a change of circumstances alleviating prior conditions of neglect that the trial court whole-heartedly ignored.  Respondent-Mother requests the case be reversed and/or remanded for the reasons stated herein.

V.
THE TRIAL COURT’S CONCLUSION OF LAW THAT IT WAS IN THE CHILDREN’S BEST INTERESTS TO TERMINATE THEIR MOTHER’S PARENTAL RIGHTS WAS NOT SUPPORTED BY THE COMPETENT EVIDENCE OR THE OTHER FINDINGS OF FACT.

ASSIGNMENTS OF ERROR NOS. 39, 41, 45, and 48 R p. 108-09

VI.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT ORDERED HER PARENTAL RIGHTS TO THE MINOR CHILDREN BE TERMINATED.

ASSIGNMENTS OF ERROR NO. 49 R p. 109

Appellant will argue Assignments of 

Error 39, 41, 45, and 48-49 simultaneously

Respondent-Mother references and incorporates the prior arguments as if fully set out herein.  This Court and other courts have recognized the constitutional protection afforded to family relationships.  See e.g., In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.” (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977))).

One of the main purposes and policies of the abuse, neglect, and dependency juvenile code is “To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence.”  N.C. Gen. Stat. § 7B-100(3) (2003) (emphasis added).

The trial court’s determination that termination of parental rights would be in the best interest of the children is reviewed applying an abuse of discretion standard.  In re Nolen, 117 N.C. App. 693, 700, 453 S.E.2d 220, 225 (1995).  A “conclusion of law” is a statement of the law arising on the specific facts of a case that determines the issues between the parties.  In re Hughes, 74 N.C. App. 751, 759, 330 S.E.2d 213, 219 (1985).  As a general rule, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997) (citations omitted).  Since the court’s decision to terminate parental rights is discretionary, it is inappropriate to label such a decision as a “conclusion of law.”  “An abuse of discretion occurs when the trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’”  Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101, 109, 493 S.E.2d 797, 802 (1997), disc. rev. denied, 347 N.C. 670, 500 S.E.2d 84 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).

A finding that children are well settled in their new family unit does not alone support a finding that it is in the children’s best interests to terminate their parent’s parental rights.  Bost v. Van Nortwick, 117 N.C. App. 1, 8, 449 S.E.2d 911, 915 (1994), appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995).  “The decision whether to terminate parental rights should not be relegated to a choice between the natural parent and the foster family.”  Nesbitt, 147 N.C. App. At 360, 555 S.E.2d at 667.

In the case sub judice, this family fell apart in the blink of an eye.  Kathryn G. had lived in that house for 10 years before her mother moved out in spring 2003 (T, vol. II, p. 20).  There is no evidence in the record of a CPS history with Kathryn and these children before March 2003.  Then Kathryn’s mother moves out and Kathryn and the fathers are unable to pay the bills and keep the house in good repair.  In the period of approximately one month she loses her home, her children, and her mother.

A couple of months later LCDSS tells her what she needs to do to get her children back.  Thirteen weeks after that LCDSS asked a court to cease reunification efforts with her.  There is little to no evidence that LCDSS did anything to help a penniless, homeless, disabled woman with mental health/substance abuse issues accomplish what she needed to accomplish to get her children back in that 13-week period.  There is no evidence that they provided her transportation, set up her parenting classes, or did anything else.  The trial court would not even let Kathryn’s trial attorney question LCDSS’s social worker about what LCDSS had done to fix the plumbing problem in the home initially (T, vol. IV, p. 43).

Couple these tragic circumstances with the fact that the evidence on best interests tended to show only that the children were well settled in their current foster home (R pp. 82-83).  This adjustment came after prior foster home disruptions.  It is also interesting to note that there was no mention of a permanent plan during either phase of the hearing.  The trial court terminated parental rights without knowing what would be the ultimate goal for the children.  Will they be adopted?  Will they grow up in foster care?  We simply do not know.

Other evidence in the best interests phase indicated that the children changed very little after they went into foster care.  A.G.’s school teacher reported that the only difference A.G. showed after going into foster care was that she came to school with new clothes (T, vol. IV, pp. 15-16).  Add to the mix the trial court’s refusal to consider Respondent-Mother’s changed circumstances at the time of the hearing:  her new husband and their new home. 

As Respondent-Mother argued above, a trial court may not terminate parental rights for threatened future harm, Evans, 81 N.C. App. at 452, 344 S.E.2d at 327.  At the very end of the hearing the trial judge stated the following: “Since September there’s been no material change in any shape, manner or form to see that the situations--there’s not going to be raw sewage running under the house....  But I don’t know that that situation is not going to occur....”  First, there had been a material change in Kathryn G.’s circumstances:  she had obtained adequate housing.  Despite that, it was entirely inappropriate for the trial court to predicate a decision to terminate parental rights based on potential future harm.

LCDSS did very little to try to keep this family together.  It worked with the family for about a month before it took the children into care on 30 April 2003.  It got Kathryn G. to sign a case plan on 30 June 2003.  And that is all it did.  The trial court even went as far as to shift the reasonable efforts burden to the parents when it found that the parents had not made reasonable efforts to accomplish reunification (R p. 87, FOF #64).  Exercising reasonable efforts to keep a family together is the duty of the DSS.  See N.C. Gen. Stat. § 7B-507 (2003).

For the reasons stated herein Respondent-Mother urges the Court to rule that the trial court committed reversible error and violated her substantial rights in finding that it was in her children’s best interests to terminate her parental rights and then doing so.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s decisions.  Alternatively, Respondent-Mother requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.
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