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QUESTIONS PRESENTED




I.
WHETHER THE TRIAL COURT ERRED BY FINDING THAT THE “CHILD’S BIRTH TO THE FILING OF THE PETITION IS THE RELEVANT TIME PERIOD FOR THE ADJUDICATION” ON THE GROUND THAT THE COURT WAS REQUIRED TO CONSIDER THE FATHER’S SUBSEQUENT INCARCERATION TO DETERMINE IF THERE WAS A SUBSTANTIAL RISK OF FUTURE NEGLECT?

II.
WHETHER THE TRIAL COURT ERRED BY FINDING THAT A.B. WAS LIVING IN THE HOME WHERE ANOTHER JUVENILE HAS BEEN SUBJECTED TO ABUSE OR NEGLECT BY AN ADULT WHO REGULARLY LIVES IN THE HOME WHERE A.B. NEVER LIVED IN HIS PARENTS’ HOME AND WHERE THE PARENTS AGREED FOR A.B. TO BE PLACED IN THE HOME OF THE PATERNAL GRANDPARENTS?

III.
WHETHER THE TRIAL COURT ERRED BY FINDING THAT A.B. WAS AT SUBSTANTIAL RISK OF NEGLECT?

IV.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT A.B. WAS A NEGLECTED JUVENILE BASED UPON A SUBSTANTIAL RISK OF NEGLECT WHERE THE PARENTS AGREED TO PLACE THE CHILD IN THE CUSTODY OF THE DEPARTMENT OF SOCIAL SERVICES AND WHERE THE FATHER HAD BEEN SENTENCED AND INCARCERATED PRIOR TO THE HEARING?


STATEMENT OF THE CASE

On 17 December 2004, the Durham County Department of Social Services filed a juvenile petition alleging that A.B. was neglected.  (R. pp. 8-10).  The case was tried before the Honorable Richard G. Chaney, District Court judge presiding over the 24 February 2005 Juvenile Session of District Court, Durham County, North Carolina.  (R. p. 3).  On 2 May 2005, the trial court entered a written adjudication and disposition order finding the child to be neglected.  (R. pp. 3, 32-37).

The Respondent Mother gave written notice of appeal to the North Carolina Court of Appeals on 12 May 2005. (R. pp. 3, 45-46).  The court reporter delivered the transcript on 7 July 2005.  (R. p. 50).  The trial court entered an order extending the time to serve the proposed record for a period of 30 days, to and including 12 September 2005.  (R. p. 51).  On 12 September 2005, the Respondent Mother served her proposed record on appeal.  (R. p. 52).  The Court of Appeals extended appellees’ time to serve amendments, objections, or a proposed alternative record for a period of 30 days, to and including 14 November 2005.  (R. p. 55).

The appellees served an alternative proposed record on 10 November 2005.  On 21 November 2005, counsel for the Respondent Mother notified the appellees of certain objections to the alternative proposed record on appeal.  (R. p. 56).  Pursuant to Rule 11(c), the record on appeal was settled on 21 November 2005 as set forth in the certificate of settlement.  (R. p. 56).

The Respondent Mother filed the record on appeal on 2 December 2005, and the Court of Appeals docketed the record on 10 January 2006.  (R. p. 3).  The Court of Appeals mailed a copy of the printed record on 24 January 2006.


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The trial court entered a written adjudication and disposition order based on an finding that A.B. was neglected.  The Respondent Mother is entitled to appeal pursuant to Sections 7B-1001 and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001(3) (West 2004)(amended by 2005 N.C. Sess. Law 398)(S.L. 2005-398 is applicable to petitions and actions filed on or after 1 October 2005); N.C.G.S. § 7B-1001(a)(3) (West Cum. Supp. 2005).


STATEMENT OF THE FACTS


The case was called for trial on 24 February 2005.  (R. p. 3).  The parties did not present any testimony at the hearing.  At the hearing, the Department presented documentary evidence showing that A.B.’s siblings had been adjudicated to be abused and neglected prior to A.B.’s birth.  The Department argued that a sibling had suffered catastrophic injuries and that another sibling had been adjudicated to be neglected as a result.  The Department argued that the parents had not addressed the conditions which led to the prior adjudication and contended that these facts merited an adjudication of neglect.  (T. pp. 7-8).  The parents argued that A.B. had not been in her parents’ care and that she was not at risk of neglect, noting that the father had been imprisoned and that A.B. had been placed with paternal grandparents.  (T. pp. 8-14, 14-15).

The parties stipulated that the following documents would be submitted to the trial court for its consideration: (i) the 8 September 2004 adjudication and disposition order from In the Matter of K.B.C. and C.B.C., 04 J 88-89 (Durham County); (ii) the 29 November 2004 review order from In the Matter of K.B.C. and C.B.C., 04 J 88-89; and (iii) the verified juvenile petition with respect to A.B. (excluding the legal conclusions set out in the petition).  (R. p. 30).

At the hearing, the Respondent Mother’s attorney told the trial court that the father had pled guilty to child abuse with respect to C.B.C. and that the father was spending time in the Department of Corrections.  Counsel attempted to argue that the court should consider this fact in determining whether A.B. was at risk of future neglect.  (T. p. 10).  The trial court found as fact that the father was incarcerated at the time of the hearing.  (R. p. 33, Finding of Fact No. 6).  However, the trial court ruled that the relevant time period for the adjudication was from A.B.’s birth to the filing of the petition on 17 December 2004.  (R. p. 33, Finding of Fact No. 8).  The trial court did not consider the father’s subsequent incarceration in determining whether A.B. was at risk of future neglect.  (R. p. 33, Finding of Fact No. 8; T. pp. 10, 12, 12-13, 23, 28, 29-30).

8 September 2004 Order
The 8 September 2004 Order in In re K.B.C. and C.B.C., 04 J 88-89, is included in the supplementary filing (“S.F.”) that was filed contemporaneously with the printed record on appeal.  (R. p. 31).  On 8 September 2004, a prior court adjudicated A.B.’s older siblings to be abused and/or neglected.  (S.F. at pp. 3-7).  The court found that C.B.C. had received serious physical injuries that had been inflicted by his father and that the injuries included seven broken ribs, multiple bruises, life threatening trauma to the liver, and a 2 centimeter abrasion around the left ear.  (S.F. at p. 3, Finding of Fact No. 5; S.F. at p. 4, Finding of Fact No. 6).  The court concluded that K.B.C. and C.B.C. were neglected and that C.B.C. was abused.  (S.F. at p. 5, Conclusion of Law Nos. 2 & 3; S.F. at 6, Decretal No. 1).

29 November 2004 Review Order
The 29 November 2004 Review Order in In re K.B.C. and C.B.C., 04 J 88-89, is included in the supplemental filing that was filed contemporaneously with the printed record.  (R. p. 31). On 29 November 2004, the trial court conducted a review hearing with respect to the placement of A.B.’s older siblings.  (S.F. at 42-44).  The court decreed that the Department would continue to have legal custody with placement authority, that the children would continue to be placed with their paternal grandparents, and that visitation with the Respondent Mother would continue to be closely supervised by the paternal grandfather, the paternal grandmother, or the maternal grandfather.  (S.F. at p. 43, Decretal Nos. 1 & 2).  In a Guardian ad Litem report which was incorporated into the Order, the guardian noted that the father had been released on bail; that, pursuant to the conditions of his bond, the father was to have no contact with any minor child; that the father planned to relocate his residence when A.B. was born; and that the father planned to live with his brother.  (S.F at pp. 50, 56).

Verified Petition
In the verified petition, the Department of Social Services alleged that C.B.C. and K.B.C. had been adjudicated neglected and that C.B.C. had been abused as a result of receiving seven fractured ribs, multiple bruises, and life threatening trauma to his liver.  (R. p. 8, Sub-Paragraph 3.c.).  The Department alleged that both parents had criminal charges pending and that the father had very restrictive conditions on his bond as to contact with the children.  (R. p. 8, Finding of Fact No. 3.d.).  The Department further alleged that neither parent had taken steps to comply with the interventions ordered on 8 September 2004, that the possible causes of the neglect and abuse had not been addressed, and that the parents’ compliance may have been impacted by the pending criminal charges.  (R. p. 9, Sub-Paragraph 3.f.).  The Department alleged that A.B., an infant, was ready to be discharged from the hospital, that both parents consented for the Department to assume custody and for A.B. to be placed with her paternal grandparents, and that the grandparents could provide a safe home.  (R. p. 9, Sub-Paragraph 3.g.).

Findings of Fact and Conclusions of Law
In its order, the trial court found that A.B. was a sibling of C.B.C. and K.B.C., that both C.B.C. and K.B.C. had been neglected, and that C.B.C. had been abused.  (R. pp. 32-33, Finding of Fact No. 5).  The trial court found that both parents had criminal charges pending at the time of the filing of the petition.  Since the filing of the petition, the father had been sentenced and was incarcerated.  (R. p. 33, Finding of Fact No. 6).  The trial court found that, at the time of the filing of the petition, neither parent had taken steps to comply with the interventions ordered by the court on 8 September 2004.  The court found that the pending criminal charges had been a factor in the parents’ non-compliance.  (R. p. 33, Finding of Fact No. 7).

The trial court found that A.B. was in the hospital from birth up to the time of the filing of the petition and that she never physically resided with her parents.  (R. p. 33, Finding of Fact No. 8).  Prior to the filing of the petition, the parents consented to allowing the Department to assume custody and for the child to be placed with the paternal grandparents.  (R. p. 33, Finding of Fact No. 11).

The court found as fact that the “child’s birth to the filing of the petition is the relevant time period for the adjudication.”  (R. p. 33, Finding of Fact No. 8).  The court found that there was substantial risk that A.B. would be neglected in the care of the mother or father in that A.B. was the sibling of children who were abused and neglected.  (R. p. 33, Finding of Fact No. 10).  The court concluded that A.B. was a juvenile living in the home where another juvenile had been subjected to abuse or neglect by an adult who regularly lives in the home and that A.B. was a neglected juvenile in that A.B. was at substantial risk of neglect.  (R. p. 34, Conclusions of Law Nos. 2 & 3).  The court adjudicated A.B. to be neglected, placed A.B. in the legal custody of the Department, and approved the placement with the paternal grandparents.  (R. pp. 35-36).


STANDARD OF REVIEW

Bench Trial:  In a case tried without a jury, a trial court is required to make findings of fact, to make separate conclusions of law, and to make ultimate findings that are sufficiently specific to enable an appellate court to review the trial court’s decision.  In re J.S., 165 N.C. App. 509, 510-11, 598 S.E.2d 658, 660 (2004); N.C.G.S. § 1A-1, Rule 52(a)(1) (West 2000).

Conclusions of Law:  A trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  Appellate review of a trial court’s conclusions of law in a neglect, abuse, and dependency case is limited to whether the conclusions are supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 675 (1997); In re M.S.G., 168 N.C. App. 638, 643, 608 S.E.2d 813, 816 (2005).

Findings of Fact:  A trial court’s findings of facts are binding on appeal if the findings are supported by competent evidence in the record.  J.S., 165 N.C. App. at 511, 598 S.E.2d at 660;  Helms, 127 N.C. App. at 511, 491 S.E.2d at 676.


ARGUMENT

I.
THE TRIAL COURT ERRED BY FINDING THAT THE “CHILD’S BIRTH TO THE FILING OF THE PETITION IS THE RELEVANT TIME PERIOD FOR THE ADJUDICATION” ON THE GROUND THAT THE COURT WAS REQUIRED TO CONSIDER THE FATHER’S SUBSEQUENT INCARCERATION TO DETERMINE IF THERE WAS A SUBSTANTIAL RISK OF FUTURE NEGLECT.

Assignment of Error No. 14

R. p. 59

A.
Standard of review

By this assignment of error, the Respondent Mother challenges the trial court’s eighth finding of fact.  The Department of Social Services is required to prove its allegations by clear and convincing evidence.  N.C.G.S. § 7B-805 (West 2004); N.C.G.S. § 7B-807 (West 2004).  When an appellant challenges the sufficiency of the evidence, the standard of review is whether clear, cogent, and convincing evidence supports the trial court’s findings of fact.  In re McCabe, 157 N.C. App. 673, 679, 580 S.E.2d 69, 73 (2003).  Clear and convincing evidence is evidence which should fully convince.  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001).  “The trial judge determines the weight to be given the testimony and the reasonable inferences to be drawn therefrom.”  In re Hughes, 74 N.C. App. 751, 759, 330 S.E.2d 213, 218 (1985).  The trial court’s conclusions of law are reviewed de novo to determine whether the conclusions are supported by the findings of fact.  M.S.G., 168 N.C. App. at 643, 608 S.E.2d at 816; Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.

The Respondent Mother specifically assigns error to the trial court’s finding that, with respect to adjudication, the relevant time frame ended when the petition was filed.  A determination that requires the application of legal principals is a conclusion of law.  See Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.  The trial court’s finding with respect to the relevant time frame requires the application of legal principals.  For that reason, this finding is a conclusion of law that may be reviewed de novo by this Court.
B.
The trial court should have considered all the facts available to the court when it determined whether A.B. was at substantial risk of future neglect

The trial court found as fact that the father had been sentenced and incarcerated prior to the date of the hearing.  (R. p. 33, Finding of Fact No. 6).  The trial court erred by refusing to consider this fact at adjudication.  The trial court should have considered all the available facts when it determined whether A.B. was at substantial risk of future neglect.

1.
The trial court had to consider the circumstances at the time of the hearing to determine whether A.B. was at risk for a particular kind of harm.

Section 7B-101(15) of the General Statutes of North Carolina provides that, in a neglect proceeding, “it is relevant whether [the] juvenile lives in a home . . . where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.”  N.C.G.S. § 7B-101(15) (West Cum. Supp. 2005).  This statute does not mandate an adjudication of neglect based upon a finding that a sibling has been subjected to abuse.  In re Nicholson, 114 N.C. App. 91, 94, 440 S.E.2d 852, 854 (1994).  Section 7B-101(15) affords “the trial court some discretion in determining whether children are at risk for a particular kind of harm given their age and the environment in which they reside.”  In re McLean, 135 N.C. App. 387, 395, 521 S.E.2d 121, 126 (1999).  “In cases of this sort, the decision of the trial court must of necessity be predictive in nature, as the trial court must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.”  McLean, 135 N.C. App. at 396, 521 S.E.2d at 127.

To make an accurate prediction with respect to whether there is a substantial risk of future neglect, the trial court should consider all the facts and circumstances available to it.  In the present case, the trial court erred by failing to consider the fact that the father had been sentenced and imprisoned after the filing of the petition and before the hearing.

2.
The prior court found that A.B.’s father abused her brother.

A prior court adjudicated A.B.’s siblings, concluding that C.B.C. was abused and neglected and that K.B.C. was neglected.  (S.F. at p. 5, Conclusions of Law Nos. 2 & 3; S.F. at pp. 6, Decretal No. 1).  The prior court expressly found that C.B.C. had “received serious physical injury by other than accidental means, and the injuries have been inflicted by the father.”  (S.F. at p. 3, Finding of Fact No. 5) (emphasis added).

3.
The trial court improperly failed to consider the father’s incarceration when it adjudicated A.B. to be neglected based upon a substantial risk of future neglect.

The father had been sentenced and incarcerated by the time of the hearing.  (R. p. 33, Finding of Fact No. 6).  At the hearing, the trial court determined that this fact could not be considered at adjudication because the father went to prison after the filing of the petition.  (T. pp. 10, 12, 12-13, 23, 28, 29-30).  The trial court found as fact that the “child’s birth to the filing of the petition is the relevant time period for the adjudication.”  (R. p. 33, Finding of Fact No. 8).

In making its determination, the trial court should have considered the father’s incarceration and any other evidence relevant to whether there was “a substantial risk of future abuse or neglect.”  McLean, 135 N.C. App. at 395, 521 S.E.2d at 127.  In McLean, the child’s sibling had been killed as a result of shaken baby syndrome.  The child was born on 24 February 1998, and the petition was filed two days later.  Between the filing of the petition and the date of the hearing, Mr. McLean pled guilty to involuntary manslaughter.  He received a suspended sentence after the date of the hearing.  McLean, 135 N.C. App. at 388-89, 521 S.E.2d at 122-23.  The Court of Appeals affirmed the trial court’s conclusion that the child was neglected.  In addition to the facts surrounding the death of the sibling, the Court of Appeals noted that both parents intended to live with the child, that neither parent expressed any concern about the future safety of the child, and that Mr. McLean extended care to the child during supervised visits with the child.  McLean, 135 N.C. App. at 395, 521 S.E.2d at 127.

Other courts have considered evidence arising after the date of the petition in determining whether there is a substantial risk of future abuse or neglect.  In the case of In re P.M., 169 N.C. App. 423, 610 S.E.2d 403 (2005), the child’s father had sexually abused a sibling.  A month after P.M. was born, the Department of Social Services filed a petition alleging that P.M. was neglected and dependent.  P.M.’s mother retained custody after entering into a protection plan with the Department.  The plan was approved by the trial court in a pre-adjudication order. P.M.’s mother violated the plan and the court order by failing to notify the Department that her mother had left the home and by failing to make arrangements for another person to supervise her care of P.M..  P.M., 169 N.C. App. at 425, 610 S.E.2d at 405.   The Court of Appeals affirmed the adjudication of neglect, noting that the historical facts of the case included the fact that P.M.’s mother had violated court-ordered protection plans.  At least one of those plans, the protection plan relating to P.M., had been implemented after the date of the filing of the petition.  P.M., 169 N.C. app. at 427, 610 S.E.2d at 403; see In re E.N.S., 164 N.C. App. 146, 150-51, 595 S.E.2d 167, 170, rev. denied, 359 N.C. 189, 606 S.E.2d 903 (2004) (while the adjudication was based primarily on events that took place before the child’s birth, the Court of Appeals noted that the trial court carefully assessed the evidence relating to the past adjudication of neglect and the likelihood of its continuation in the future).

In this case, the trial court erred as a matter of law by finding that the relevant time frame for adjudication was birth until the filing of the petition.  The historical facts of this case included the fact that C.B.C. was abused by his father and the post-petition fact that the father was in prison at the time of the hearing.  The trial court should have considered the father’s current imprisonment because that fact was relevant to the question of whether A.B. was at substantial risk of future neglect.  Accordingly, the Respondent Mother prays this Court vacate the adjudication and disposition order and remand for a new hearing.

II.
THE TRIAL COURT ERRED BY FINDING THAT A.B. WAS LIVING IN THE HOME WHERE ANOTHER JUVENILE HAS BEEN SUBJECTED TO ABUSE OR NEGLECT BY AN ADULT WHO REGULARLY LIVES IN THE HOME WHERE A.B. NEVER LIVED IN HIS PARENTS’ HOME AND WHERE THE PARENTS AGREED FOR A.B. TO BE PLACED IN THE HOME OF THE PATERNAL GRANDPARENTS.

Assignments of Error Nos. 4 & 15

R. pp. 57, 59

A.
Standard of Review

By these assignments of error, the Respondent Mother challenges the trial court’s ninth finding of fact and second conclusion of law.  In both, the trial court concluded that A.B. was a child living in a home where another juvenile had been subjected to abuse or neglect.  (R. p. 33, Finding of Fact No. 9; R. p. 34, Conclusion of Law No. 2).  The Department of Social Services is required to prove its allegations by clear and convincing evidence.  N.C.G.S. § 7B-805; N.C.G.S. § 7B-807.  When an appellant challenges the sufficiency of the evidence, the standard of review is whether clear, cogent, and convincing evidence supports the trial court’s findings of fact.  McCabe, 157 N.C. App. at 679, 580 S.E.2d at 73.  The trial court’s conclusions of law are reviewed de novo to determine whether the conclusions are supported by the findings of fact.  M.S.G., 168 N.C. App. at 643, 608 S.E.2d at 816; Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.

B.
The trial court’s findings do not support the conclusion that A.B. was living in either parents’ home.

The trial court found that A.B. lived in the hospital from birth until the filing of the petition and that A.B. never physically resided with her parents.  (R. p. 33, Finding of Fact No. 8).  The court found that the father had abused C.B.C. while living in the home with C.B.C.  (R. p. 33, Finding of Fact No. 9).  The court found that, prior to the filing of the petition, both parents consented to placement with the Department and the paternal grandparents.  (R. p. 33, Finding of Fact No. 11).  On the basis of these facts, the trial court made a finding of fact and conclusion of law that A.B. was in the care of her parents and that A.B. was a child living in the home where another juvenile had been subjected to abuse or neglect.  (R. p. 33, Finding of Fact No. 9; R. p. 34, Conclusion of Law No. 2).

1.
The finding that A.B. was in the care of her parents and that A.B. is a child living in the home where another juvenile has been subjected to abuse is a conclusion of law.

Any determination requiring the exercise of judgment or the application of legal principals is classified as a conclusion of law.  Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.  A finding that is reached through logical reasoning based on the evidence is usually classified as a finding of fact.  Id.  The trial court’s conclusion that A.B. lived in the care of her parents is a conclusion that required either the exercise of judgment or the application of legal principles.  Accordingly, this finding is a conclusion of law.  This conclusion is not supported by the findings of fact, nor by clear and convincing evidence.

2.
The child was not living in either parents’ home at the time of the filing of the petition.

From birth until the filing of the petition, A.B. resided at the hospital.  A.B. never resided with either parent.  Prior to the filing of the petition, the parents met with DSS staff members at a Team Decision Making Meeting.  Both parents consented to DSS assuming custody with A.B. to be placed with her paternal grandparents.  (R. p. 33, Findings of Fact Nos. 8 & 11).

This case presents a different set of facts than McLean, 135 N.C. App. 387, 521 S.E.2d 121.  As in this case, the petition in McLean was filed while the child was in the hospital.  McLean, N.C. App. at 394, 521 S.E.2d at 126.  The trial court in McLean found that the McLean parents’ plan of care was to live with the child in the same house where the child’s sibling died.  Id.  Unlike the parents in McLean, A.B.’s parents agreed that the Department could assume custody and that the Department could place A.B. with her paternal grandparents.  The parents’ plan of care was placement outside their home.

C.
The findings of fact and competent evidence show that the father did not intend to live in the home and that the father was incarcerated at the time of the hearing.

The trial court found that, prior to the filing of the petition, both parents agreed that the Department could assume custody of A.B. and place her with her paternal grandparents.  (R. p. 33, Finding of Fact No. 11).  The trial court found that the father had been sentenced and incarcerated prior to the date of the hearing.  (R. p. 33, Finding of Fact No. 6).

In addition to these findings, the evidence available to the court indicated that the father never intended to remain in the home after the birth of A.B..  At the hearing, the trial court considered a 29 November 2004 Review Order in C.B.C. and K.B.C., 04 J 88-89.  (S.F. at pp. 42-44).  The prior court adopted the court summaries as findings of fact.  (S.F. at p. 42, Findings of Fact Nos. 1 & 2).  At the hearing in the present case, the Respondent Mother’s lawyer informed the court that the guardian ad litem’s report indicated that the father was going to “relocate his residence from the [Respondent Mother’s] home when [A.B.] is delivered.”  (S.F. at p. 50).  The father’s bail bond provided that the father was to have no “contact with any minor child.”  (S.F. at pp. 51, 56).  In its findings of fact in this case, the trial court found that, at the time of the filing of the petition, both parents had pending criminal charges and that the father had very restrictive conditions on his bond with respect to contact with children.  (R. p. 33, Finding of Fact No. 6).

The findings and evidence do not support the conclusion that A.B. was living in the same home as her father, the man who abused her sibling.  The father intended to move out of the home; the father could not have contact with any minor child pursuant to the conditions of his criminal bail bond; both parents agreed to placement outside their home; and the father was in prison at the time of the hearing.  Accordingly, the trial court erred by finding as fact and concluding as a matter of law that A.B. was a juvenile living in the home where another child has been subjected to abuse or neglect by an adult who regularly lives in the home.  The Respondent Mother prays that this Court vacate the adjudication and disposition order in that it is not supported by proper findings or by clear and convincing evidence.

III.
THE TRIAL COURT ERRED BY FINDING THAT A.B. WAS AT SUBSTANTIAL RISK OF NEGLECT.

Assignment of Error No. 16

R. p. 59

A.
Standard of Review

The Department of Social Services is required to prove its allegations by clear and convincing evidence.  N.C.G.S. § 7B-805; N.C.G.S. § 7B-807.  When an appellant challenges the sufficiency of the evidence, the standard of review is whether clear, cogent, and convincing evidence supports the trial court’s findings of fact.  McCabe, 157 N.C. App. at 679, 580 S.E.2d at 73.  The trial court’s conclusions of law are reviewed de novo to determine whether the conclusions are supported by the findings of fact.  M.S.G., 168 N.C. App. at 643, 608 S.E.2d at 816; Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.

B.
A.B. was not at substantial risk of neglect.

The Department filed the petition on 17 December 2004.  By that time, both parents had agreed that the Department could assume custody and that the Department could place A.B. with her paternal grandparents.  (R. p. 33, Finding of Fact No. 11).  A.B. could not have been at substantial risk of future neglect because the parents agreed to placement with the grandparents and the father was in prison at the time of the hearing.

By its tenth finding of fact, the trial court found that there is a substantial risk that A.B. would be neglected in that A.B. is a sibling of children who were neglected and a sibling of a child who was abused.  (R. p. 33, Finding of Fact No. 10).  In cases involving prior abuse, the trial court “must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.”  McLean, 135 N.C. App. at 396, 521 S.E.2d at 127.  In making the tenth finding of fact, the trial court relied exclusively on the prior adjudication.  The trial court did not consider the fact that the parents had agreed that the Department could assume custody and that A.B. would be placed in the home of the paternal grandparents.  The trial court expressly did not consider the fact that the father had been incarcerated prior to the hearing date.  Under these circumstances, the tenth finding of fact is not supported by the evidence presented at trial.

IV.
THE TRIAL COURT ERRED BY CONCLUDING THAT A.B. WAS A NEGLECTED JUVENILE BASED UPON A SUBSTANTIAL RISK OF NEGLECT WHERE THE PARENTS AGREED TO PLACE THE CHILD IN THE CUSTODY OF THE DEPARTMENT OF SOCIAL SERVICES AND WHERE THE FATHER HAD BEEN SENTENCED AND INCARCERATED PRIOR TO THE HEARING.

Assignments of Error Nos. 1, 5, 16

R. pp. 57, 59

A.
Standard of Review

By these assignments of error, the Respondent Mother challenges the adjudication of neglect, the conclusion of law that A.B. was a neglected juvenile in that A.B. was at substantial risk of neglect, and the finding of fact that there was a substantial risk that A.B. would be neglected in the care of the mother or father.  (R. p. 35, Decretal No. 1; R. p. 34, Conclusion of Law No. 3; R. p. 33, Finding of Fact No. 10).  In Section III of this brief, the Respondent Mother challenged the tenth finding of fact.  For the purposes of this Section, Respondent contends that the tenth finding of fact is a conclusion of law in that it required the application of legal principles to the facts of the case.  Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.

The Department of Social Services is required to prove its allegations by clear and convincing evidence.  N.C.G.S. § 7B-805; N.C.G.S. § 7B-807.  When an appellant challenges the sufficiency of the evidence, the standard of review is whether clear, cogent, and convincing evidence supports the trial court’s findings of fact.  McCabe, 157 N.C. App. at 679, 580 S.E.2d at 73.  The trial court’s conclusions of law are reviewed de novo to determine whether the conclusions are supported by the findings of fact.  M.S.G., 168 N.C. App. at 643, 608 S.E.2d at 816; Helms, 127 N.C. App. at 510, 491 S.E.2d at 675.

B.
The findings do not support the conclusion that there was a substantial risk of neglect at the time of the hearing.

A “neglected juvenile” is a child

who does not receive proper care, supervision, or discipline from the juvenile’s parent . . . or who lives in an environment injurious to the juvenile’s welfare . . . .  In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home . . . where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C.G.S. § 7B-101(15).

In this case, one sibling had been subjected to abuse by the father and both siblings had been adjudicated to be neglected based upon that abuse.  (R. pp. 32-33, Finding of Fact No. 5). Section 7B-101(15) did not require the trial court to adjudicate A.B. to be a neglected child upon finding that her siblings had been subjected to abuse or neglect.  Nicholson, 114 N.C. App. at 94, 440 SE.2d at 854.  This statute “allows the trial court some discretion in determining whether children are at risk for a particular kind of harm given their age and the environment in which they reside.”  McLean, 135 N.C. App. at 395, 521 S.E.2d at 126.  “In cases of this sort, the decision of the trial court must of necessity be predictive in nature, as the trial court must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.”  Id. at 396, 521 S.E.2d at 127.

The Respondent Mother incorporates the argument set forth in Section I of this brief and argues that the trial court erred by concluding that it could not consider its finding with respect to the father’s incarceration or any other evidence arising after 17 December 2004.  In addition, the Respondent Mother incorporates the argument, contained in Sections II and III of this brief, challenging the conclusions and findings with respect to whether A.B. lived in her parents’ home and whether A.B. was at substantial risk of future neglect.  The court’s findings do not support the conclusion that A.B. was at substantial risk of neglect at the time of the hearing.

1.
The father had been sentenced and was incarcerated at the time of the hearing.

While the trial court did not consider this finding with respect to adjudication, the trial court found as fact that the father had been sentenced and was incarcerated at the time of the hearing.  (R. p. 33, Finding of Fact No. 6).  In the siblings’ adjudication order, the prior court found that C.B.C.’s injuries had been inflicted by the father.  (S.F. at 3, Finding of Fact No. 5).  A.B. never physically resided with either parent, and A.B. could not have lived in the same home as her father while he was in prison.  For this reason, A.B. was not at substantial risk of future abuse or neglect at his hands.

2.
The parents agreed to place A.B. with the Department of Social Services.

Prior to the filing of the petition, both parents met with D.S.S. staff and others at a Team Decision Meeting.  Both parents agreed that the Department could assume custody and that the child could be placed with the paternal grandparents.  (R. p. 33, Finding of Fact No. 11).  The trial court found that the paternal grandparents were caring for the siblings, that the paternal grandparents could provide a safe home, and that A.B. was placed in their home after the filing of the petition.  (R. p. 33, Finding of Fact No. 11).

In McLean, the respondent father pled guilty to involuntary manslaughter with respect to the death of a sibling.  The mother married the father and continued to support his version of the events surrounding the death of the sibling.  The McLean parents intended to live together, to take the child home, and to live with the maternal grandparents in the home where the sibling died.  McLean, 135 N.C. App. at 395, 521 S.E.2d at 126-27.  In this case, the parents agreed to a placement in the same safe, loving home being provided to A.B.’s siblings.  (R. p. 33, Finding of Fact No. 11).  For that reason, A.B. was not at substantial risk of future neglect at the hands of either parent.

3.
The court’s finding with respect to whether the parents had taken steps to comply with the interventions ordered by a prior court is not sufficient to establish neglect.

The evidence presented to the trial court was limited to the prior court orders in the siblings’ case and the verified petition in this case.  (R. p. 30).  The trial court did not hear any testimony with respect to whether the parents had been complying with the case plan in the siblings’ case.

The trial court found that, at the time of the filing of the petition, “neither parent had taken steps to comply with the interventions ordered by the court on September 8, 2004.  A factor in their non-compliance were the pending criminal charges against both parents.”  (R. p. 33, Finding of Fact No. 7).  Even if the evidence is sufficient to support the finding, neither the finding nor the evidence submitted to the court supports a conclusion that A.B. was neglected.

The 29 November 2004 Order did not make any express findings of fact with respect to the progress of either parent.  The prior court adopted the court reports and incorporated those documents into the review order.  (S.F. at 42, Finding of Fact No. 2).  The Department’s court report notes that the Department had not had contact with the Respondent Mother since 2 August 2004 and that the Department had not received any documentation to show that the Respondent Mother had received a mental health evaluation, obtained employment, or attended a parenting program.  (S.F. at 46).  The report indicated that the father had reported that he had obtained a job, but the Department had not received any documentation to show that he had obtained a mental health evaluation or attended parenting classes.  (S.F. at p. 46).  The report indicated that both parents had visited with the children at the paternal grandparents’ home and that the visits were appropriate.  (S.F. at p. 47).

Even if the evidence supports the trial court’s finding, it does not support a finding of neglect.  By the time of the hearing, the father had been incarcerated.  At the time the petition was filed, both parents faced criminal charges and both parents had been imprisoned for a period of time prior to that date.  (R. p. 33, Finding of Fact No. 6; S.F. at pp. 50, 55).  The father’s bail bond prevented him from having contact with any minor child.  (R. p. 33, Finding of Fact No. 6; S.F. at pp. 50, 56).  The child never resided with the parents, and the parents, recognizing their circumstances, acted appropriately in ensuring that A.B. would be placed in a safe home upon her release from the hospital.  Their failure to complete all the aspects of their case plan did not rise to the level of neglect.

C.
The findings do not support the conclusion that A.B. was neglected at the time of the filing of the petition.

Even if the trial court correctly limited the evidence at adjudication to events occurring on or before the filing of the petition, the findings do not support the trial court’s conclusion that A.B. was a neglected juvenile.  Prior to the filing of the petition, the parents agreed that the Department could assume custody and that A.B. would be placed in her paternal grandparents home.  (R. p. 33, Finding of Fact No. 11).  Both parents had been charged and both had been released on bail.  (R. p. 33, Finding of Fact No. 6; S.F. at pp. 50, 55, 56).  The conditions on the father’s bond provided that he was not to have any contact with any minor child.  (R. p. 33, Finding of Fact No. 6; S.F. at pp. 50, 56).  The paternal grandmother told the guardian ad litem that the father planned to move to his brother’s residence when A.B. was born.  (S.F. at p. 50).  The findings and the competent evidence do not support the trial court’s conclusion that A.B. was neglected at the time of the filing of the petition on 17 December 2004.

D.
The findings do not support the conclusion that A.B. was neglected.

Neither the findings of fact nor clear and convincing evidence support that conclusion that A.B. was a neglected juvenile.  For this reason, the Respondent Mother prays that this Court vacate the adjudication and disposition order.  In the alternative, the Respondent Mother asserts that the trial court erred by failing to consider the finding that the father had been incarcerated by the time of the hearing.  On this basis, the Respondent Mother prays this Court vacate the adjudication and disposition order and that the Court remand this matter for a new hearing.


CONCLUSION

For the reasons set forth in this brief, Respondent‑Appellant, Pamela Clark, prays this Court vacate the adjudication and disposition order.  In the alternative, Ms. Clark prays this Court vacate the order and remand the cause for a new hearing.
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