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*********************************************************
QUESTIONS PRESENTED


I.
DID THE TRIAL COURT ERR IN ENTERING FINDINGS OF FACT THAT ARE NOT SUPPORTED BY SUFFICIENT, COMPETENT EVIDENCE?


II.
DID THE TRIAL COURT ERR IN CONCLUDING THAT THE CHILD IS A NEGLECTED CHILD WHERE THAT CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT OR BY THE EVIDENCE.


III.
DID THE TRIAL COURT ERR IN ENTERING ITS ORDER OF ADJUDICATION AND DISPOSITION WHERE IT FAILED TO OBTAIN PERSONAL JURISDICTION OVER THE APPELLANT AS APPELLANT WAS NOT SERVED PERSONALLY WITH THE SUMMONS AS REQUIRED BY LAW?

STATEMENT OF THE CASE


On June 11, 2004, the Halifax County Department of Social Services (“DSS”)filed a Juvenile Petition alleging the neglect of A.J.M. ( or the “Child”) by her mother, and father and also alleging the dependency of the Child.  (R. pp. 5-6) DSS did not seek or obtain a non-secure custody order to place the Child in DSS’ custody. Instead, the Child remained in the care and physical custody of her paternal aunt.  


The Child’s father, Mr. Alvin Mills, who was incarcerated, stipulated to the allegations in the Petition and consented to the relief requested by DSS. His consent is recorded in an order entered by the Trial Court on July 23, 2004. (R. pp. 9-10)   


The Juvenile Petition was tried before the Honorable Sarah P. Bailey on July 22, 2004.   On August 20, 2004, Judge Bailey entered an Order adjudicating the Child neglected and dependent and a Dispositional Order which placed the Child in the custody of her paternal aunt, Ms. Sharon Bobbitt (R. pp. 11-14)

STATEMENT OF THE BASIS OF APPELLATE REVIEW


Appellant appeals the Order adjudicating A.J.M. neglected as of right pursuant to N.C. Gen. Stat. § § 7B-1001-2.

STATEMENT OF FACTS


The Child was born on July 18, 2001. (R. p. 3) She has two older brothers. (T. p. 6; App. 1) When the Child was approximately two years old, in June of 2003, DSS received a report, the specifics of which the record does not reflect directly. (T. p. 27; App. 10) Ms. Sholanda James, Ms. Mitchum’s social worker since July of 2003, provided only the following information about the report:

Q. Do you have any knowledge about what happened during the incident?

A. It’s to my understanding that the on call social worker received a call indicating that Ms. Mitchum inappropriately disciplined [A.J.M.]  (T. p. 28; App. 11)


Ms. Mitchum testified that the incident which triggered the report to DSS involved her “popping” her daughter with a belt on her “backside” a few times after  the Child hit a playmate over the head with a water gun. (T. pp. 9-12; App. 4-7) The Child remained clothed while the belt was used.  (T. p. 17; App. 8) Appellant acknowledged that she does, at times, use a belt to discipline all three of her children after verbal communication fails.  (T. p. 9; App. 4)

  
During the investigation that followed the report, Ms. Mitchum voluntarily placed all three children with her mother, Ms. Brooks.  (T. p. 6; App. 1) Ms. Mitchum’s sons remained in her mother’s care for about two months and then returned to her custody.  (T. p. 8; App. 3) However, A.J.M. was moved to the home of Sharon Bobbitt, her paternal Aunt.  (T. p. 12; App. 7) Ms. Mitchum testified that the reason the Child was placed with Ms. Bobbitt when her sons were returned to her is because she used the belt to discipline A.J.M.  (T. p. 12; App. 7)   


DSS prepared a case plan with Ms. Mitchum for reunification with A.J.M.  The plan included the following components: parenting classes; an “evaluation from Riverstone;” and “no unsupervised visits.” (T. p. 29; App. 12) Ms. Mitchum testified that “because Ms. Angela Mitchum did complete the parenting classes, the two other siblings, the two boys, were allowed to be placed back with Ms. Angela Mitchum.  But because there were allegations against [A.J.M], she had to complete this evaluation as far as Riverstone.” (T. p. 30; App. 13) The actual case plan was not placed into evidence and the preceding information is all the record reflects about it.


Although no testimony provided the date of the case plan, one can presume it was implemented in the Summer of 2003.  By the time of trial, that next Summer, Ms. Mitchum had completed the parenting classes and had completed the “evaluation.”


At some point, Ms. Mitchum was required to attend “Carriage House counseling.” (T. p. 31; App. 14) Perhaps the counseling at the “Carriage House” became a component of the case plan, although there is no direct testimony on that point.  (T. p. 31; App. 14) The record also contains no information about what “Carriage House counseling” is, what it involves or why Ms. Mitchum needed it.


The social worker, Ms. James, testified on direct examination that Ms. Mitchum attended six sessions at Carriage House and missed five over approximately a six month period. (T. p. 26) On at least one occasion of missed sessions, Ms. Mitchum reported to Carriage House that she had no transportation and that she would have to reschedule.  (T. p. 31; App. 14) Ms. James confirmed that Ms. Mitchum did not have a car.  (T. pp. 31-32; App. 14-15)  


The record indicates that DSS placed great emphasis on the Carriage House counseling:

Q. Now, could you explain your understanding of why this Petition was filed.....?

A. Okay, because of Ms. Angela Mitchum’s inconsistency of her therapy sessions.

Q. So is it fair to say that she had complied to some extent with the plan to get Andrea back?

A. Yes.

Q. But did the Department feel that she had complied enough to make sure that Andrea would be safe in her home?

A. No. (T. p. 27; App. 10)

    
Ms. James testified that there has been no recurrence or allegations of recurrence of inappropriate discipline by Ms. Mitchum with her children since the initial report in June of 2003. 


The Petition that DSS filed in June of 2004 alleges that the Child is neglected by her parents for the following reasons:

The juvenile has been living with her paternal Aunt, Ms. Sharon Bobbitt, off and on for most of her life.  During a visit to the mother’s home in June of 2003, the juvenile was inappropriately disciplined by her mother. The child and her 2 brothers were voluntarily placed by their mother into relatives’ homes, and this juvenile then resumed Living with Ms. Bobbitt.  The mother of the juvenile cooperated with the Department’s treatment plan sufficiently for her two sons to be returned to the home.  However, the mother of the [sic] has not consistently complied with the part of the treatment plan concerning [AJM] and the child has continued living with Ms. Bobbitt. (R. p. 6)  

 
In his closing argument to the Judge, counsel for DSS explained the reason for the filing of the Petition as follows: 

This is the type of case that I would say, unfortunately, by way of editorial comment, that the Court will be seeing more of.  Because the Department, according to State policy, is being instructed that when we have a case that we are providing services on to try and keep the family together and that case, after a reasonable period of time, whatever reasonable is in that case, six months, a year, eighteen months is not going anywhere that the Department cannot close the case unless there is quote, permanency for the child, unquote.  (T. p. 44) 


In reciting its decision, the Court stated, “I’m going to adjudicate that the child is neglected in that the mother popped her with a belt.” (T. p. 49)

ARGUMENT


I.
MANY FINDINGS OF FACT THAT THE TRIAL COURT 



ENTERED ARE NOT SUPPORTED BY SUFFICIENT, 



COMPETENT EVIDENCE.


Assignments of Error no.’s 3-7; R. pp. 31-32


A.
Standard of Review


Appellate Courts are bound by the trial court’s findings of fact where there is some evidence to support those findings, even if the evidence may support findings to the contrary. In the Matter of Montgomery, 311 N.C. 101, 110-111, 316 S.E.2d 246, 252-253 (1984), citing Williams v. Pilot Life Ins. Co., 288 N.C. 338, 218, S.E.2d 368 (1975). 


However, where, as in cases alleging the neglect of a juvenile, the evidentiary standard is clear, cogent and convincing evidence, the appellate court must review the evidence to determine whether the findings are indeed supported by clear, cogent and convincing evidence, and whether the findings support the conclusions of law. Montgomery, 311 N.C. at 111; 288 N.C at 253, citing, In re Moore, 306 N.C. 394, 293 S.E.2d 127, reh. denied, 306 N.C. 565 (1982), appeal dismissed sub nom. Moore v. Dept. of Social Services, 459 U.S. 1139, 103 S.Ct. 776, 74 L.Ed.2d 987 (1983). 


As discussed below, the record contains no evidence to support some of the findings to which Appellant assigns error, let alone clear, cogent and convincing evidence. 


B. Finding of Fact Number Three


Appellant has assigned error to that portion of finding of fact number three that reads: “During her testimony in this matter, she [the Appellant] admitted striking the child but denies that this was inappropriate discipline on a 2 year-old since she had only struck her ‘4 or 5 licks.’” (R. p. 11)


Appellant never denied striking the Child with a belt was inappropriate; in fact, she was never asked her opinion about the propriety of the discipline.  Her testimony about this incident is as follows: 

Q. What kind of problems were going on at that time?

A. There were no problems.  The allegation [sic] were made to me that I had beat my daughter. 

Q. Okay. Had You?

A. No, I simply caught--I simply disciplined her. 

Q. What did you do? How did you discipline her?

A. Okay. The way I discipline all three, not only her, all three of my children is I talk to them. You know, if they’ve done something wrong I tell them that it’s wrong for them to do. And I may tell them once or twice before then. But then on this occasion, I spoke to [A.J.M.] twice.  And then when she -- I talked to her and explained to her that was wrong. She was playing with the little girl and she hit a little girl over the head with a water gun.  And so her mother then came to me and told me what my daughter did. And I simply popped her with the belt. (T. pp. 9-10; App. 4-5)

*************
Q. How many times, how many licks did you give her? 

A. Maybe about four.  Maybe about four. (T. p. 11; App. 6)


That testimony constitutes all of the evidence about use of a belt to discipline A.J.M. As discussed below, the record contains no evidence that A.J.M. experienced any physical or psychological harm from the discipline with the belt.  The record contains no evidence of bruising or any type of injury.  The record contains no evidence that the spanking left a red mark or any other type of temporary mark. The record does not even contain evidence that A.J.M. cried or experienced pain on that or any other occasion of discipline by Appellant. 


Finding of Fact number three assumes that discipline with a belt, as administered by Appellant on the occasion above, is inappropriate.  The evidence does not support that assumption, and, as discussed below, discipline with a belt cannot be inappropriate as a matter of law in the absence of evidence of harm--whether physical or psychological-- to the child who received such punishment. 


In addition to assuming a fact not supported by the evidence, namely the impropriety of Appellant’s use of a belt on A.J.M., finding of fact number three characterizes her response as cavalier or perhaps dismissive: Appellant denies her discipline was inappropriate because she only struck her daughter “four or five licks.” As the colloquy above reveals, no party asked Appellant’s opinion about the discipline and she simply did not try to characterize her punishment as acceptable because it only involved “four or five licks.”  Appellant did not so testify, and it is a distortion of her actual testimony to find that she did.


C. Finding of Fact Number 4


Finding of fact number 4 reads as follows:

By the end of August 2003, Ms. Mitchum had completed parenting classes, but had not yet had a mental health evaluation.  In late September of 2003, this juvenile’s two (2) older brothers were allowed to return to their mother’s home. However, this juvenile remained in the home of Sharon Bobbitt, another paternal aunt with whom she had been placed after a brief period living in the home of Christine Bobbitt, because she had been physically harmed by her mother, her mother had not had a mental health evaluation, and her mother had not been consistently helping her with her financial support and had not been visiting regularly. (R. p. 12(emphasis added)


The portions of the findings above to which Appellant assigned error are underlined.  


As discussed above, the record contains no evidence that Appellant ever physically harmed the Child. 

The only testimony relevant to the remainder of the finding of fact is from the cross examination of Ms. James, the social worker:

A. [Ms. James] Okay.  Can I talk to you about the Family Services case Plan?

Q. Yes, Ma’am.

A. Okay.  Like I said, before the case was substantiated to myself, case plan and case management July 22, 2003 and the case plan indicated that Ms. Mitchum would complete parenting classes, that she received an evaluation from Riverstone. And that she would have no unsupervised visits. And all visits had to be supervised between the maternal grandmother or the paternal Aunt. Okay.  Ms. Mitchum did complete her parenting sessions in August.  After she completed the sessions, the agency was informed that she was--Ms. Mitchum was having unsupervised visitation with her kids. So we did have a family meeting to discuss the issue.  And because Ms. Angela Mitchum did complete the parenting classes, the two other siblings, the two boys, were allowed to be placed back with Ms. Mitchum. But because there were allegations against Andrea, she had to complete this evaluation as far as Riverstone. 

Q. Okay.  And did she complete that evaluation at Riverstone?

A. She had a couple of no shows, but she did. (T. pp. 29-30; App. 12-13)  

The record contains no evidence about the date on which Appellant completed the psychological evaluation or the precise date on which the boys were placed back in the custody of Appellant.  Appellant testified she regained custody of her sons in August of 2003. (T. p. 7; App. 1) Any finding that Appellant did not undergo the psychological evaluation before October of 2003 has no evidentiary basis. 


Most importantly, Ms. James did not testify that Appellant regained custody of her sons and not A.J.M., her daughter, because she did not complete a psychological evaluation, had not assisted her own mother financially and had not visited A.J.M.  She testified as set forth above: that Appellant’s daughter was not returned to her because there were “allegations” concerning A.J.M.  Ms. James (the only employee of DSS to testify) provided no other reason other than a reference to the “allegations.” 


The record is utterly devoid of evidence about financial contributions between Appellant and her own mother. Appellant testified that she provided Ms. Bobbitt (the paternal aunt) with “clothes, shoes, things like that.” (T. p. 17; App. 8)


The record contains no evidence about missed visits between Appellant and the Child in the time period before she regained custody of her sons.   


D. Finding of Fact Number 5


Appellant has assigned error to the following portions of finding of fact number 5: “On October 3, 2003, Ms. Mitchum failed to appear for her mental health access appointment, after assuring the worker that she did have transportation;” “Ms. Mitchum missed her first appointment with Ms. Morgan on December 18, 2003.” (R. p. 12)


The record contains no evidence about an appointment on December 18, 2003 and no evidence about whether Appellant kept such appointment. 


The record contains no evidence about an appointment on October 3, 2003 and no evidence about whether Appellant kept that appointment. 


E. Finding of Fact Number 6


This finding of fact reads as follows:

In mid or late February 2004, Ms. Sharon Bobbitt moved to Emporia, Virginia to be closer to her job, and Ms. Mitchum agreed for the juvenile to continue living with Ms. Bobbitt. Various people, including Ms. Bobbitt, another relative, the social worker and the CBS worker providing services to Ms. Mitchum’s two boys, all agreed to take turns transporting this juvenile or her mother to and from Virginia to make visitation and therapy available.  However, in spite of this assistance, Ms. Mitchum was sometimes not at home at the appointed times, and continued to miss therapy sessions and visitation with this juvenile. (R. p. 12) 


Ms. James testified that Appellant missed some visits but she could only identify two missed visits from the record.  (T. pp. 37-40) There was no testimony at all on the remainder of facts in finding number 6, with the exception of the finding that Appellant missed therapy sessions; however the record does not allow the finding that Appellant missed therapy sessions despite all of the assistance described in Finding number 6.

  The record contains no evidence that Appellant received the assistance described. There is no evidence that Ms. Bobbitt, another relative and DSS employees “all” agreed to “take turns” transporting the Child from Virginia. There is  no evidence of “assistance” from some relative other than Ms. Bobbitt.  On a somewhat tangential note, the record contains no evidence of why Ms. Bobbitt moved to Emporia Virginia, a fact which would appear of no relevance to petition.  Whether or not relevant, the record contains no evidence to support that finding.  


II.  THE TRIAL COURT ERRED IN CONCLUDING THE CHILD IS 


A NEGLECTED CHILD WHERE THAT CONCLUSION IS NOT 


SUPPORTED BY THE FINDINGS OF FACT OR BY THE 



EVIDENCE.
Assignment of Error no. 1; R. p. 31


N.C. Gen. Stat. § 7B-101(15) defines “neglected juvenile as follows:

A juvenile who does not receive proper care, supervision or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of the law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether the juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home. 


Although the North Carolina General Assembly has added to the definition of neglect in the past decade, for the purpose of issues in this case, the statutory definition of neglect remains the same as that addressed by this Court in In the Matter of Safriet, 112 N.C.App. 747, 752, 436 S.E.2d 898, 901-902 (1993).  In Safriet, this Court observed as follows:

The statute is silent on the issue of whether the juvenile, to be neglected, must sustain some injury as a consequence of failure to provide ‘proper care, supervision or discipline.’ Nonetheless, this Court has consistently required that there be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide ‘proper care, supervision, or discipline.’ Citing, In re Thompson, 64 N.C.App. 95, 101, 306 S.E.2d 792, 796 (1983) (Emphasis added)  


The Court in Safriet reviewed cases upholding a determination of neglect. In each case, the Safriet Court reviewed, the court found evidence of either physical or emotional harm. See, In re Huber, 57 N.C.App. 453, 458, 291 S.E.2d 916, 919, disc. rev. denied, 306 N.C. 557, 294 S.E.2d 223 (1982)(failure of a parent to provide treatment which could cause the juvenile to ‘suffer emotionally’ sufficient to support neglect); In re Evans, 81 N.C.App. 449, 452, 344 S.E.2d 325, 328 (1986) (neglect where mother’s inability to maintain secure living arrangements exposed child to substantial risk of physical injury in the future); In re Devone, 86 N.C.App. 57, 60, 356 S.E.2d 389, 391 (1987) (parent’s denial of mentally retarded child’s right to attend special school critical to his welfare constituted neglect). 


The Safriet Court explained the constitutional implications of its ruling:

This is consistent with the authority of the State to regulate the parent’s constitutional right to rear their children only when ‘it appears that parental decisions will jeopardize the health or safety of the child.’ Safriet, 112 N.C.App. at 753, 436 N.C.App. at 902., citing, Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923), and Wisconsin v. Yoder, 406 U.S. 205, 233-34, 92 S.Ct. 1526, 1542, 32 L.Ed.2d 15, 35 (1972).


No case decided by North Carolina Appellate Courts since Safriet alters the basic philosophy articulated in that case: that a court must find either physical or emotional harm to a child to support a finding of neglect.  In In the Matter of Everette, 133 N.C.App. 84, 86, 514 S.E.2d 523, 525 (1999), this Court vacated and remanded the trial court’s order adjudicating a child neglected where the trial court did not make findings that the appellant’s actions created some “physical, mental or emotional impairment of [the juvenile] or a substantial risk of such impairment.” The Court in Everette stated that “we have consistently held” that impairment to the child or risk of impairment is necessary for an adjudication of neglect.  Id. 133 N.C.App. at 86, 514 S.E.2d at 525, (emphasis added). And see, In re Padgett, 156 N.C.App. 644, 577 S.E.2d 337 (2003) (Court cited and reaffirmed holding of Safriet that neglect requires proof of harm or possibility of harm).


The record contained no evidence that Appellant had an inappropriate living environment; and, indeed, the Court made no such findings.  The record contained no evidence that Appellant did not, at the time of trial, have housing adequate for her children, or that she was not caring adequately for the two children who had been in her custody for the year prior to the hearing. That DSS left two other minor children in Appellant’s custody belies its allegations of neglect of A.J.M.  Notably, Appellant testified that she uses corporal punishment on all of her children. (T. pp. 9-10; App. 4-5) If corporal punishment of the type administered by Appellant constituted harm or threat of harm, why does she still have custody of her sons?


Inappropriate housing, failure to provide affection, failure to provide adequate education and nourishment all can constitute neglect. See, In re Helms, 127 N.C.App. 505, 491 S.E.2d 672 (1997)(inability to obtain secure living arrangements may constitute neglect); and, In re Graham, 63 N.C.App. 146, 303 S.E.2d 624, cert. denied, 309 N.C. 320, 307 S.E.2d 170 (1983); and, In re Devone, 86 N.C.App. 57, 356 S.E.2d 389 (1987)(home-schooling of a child can constitute neglect where the parent cannot meet the child’s educational needs).  However, DSS did not offer such evidence in this case. 


DSS alleged in its petition that A.J.M is a dependent juvenile.  N.C. Gen. Stat. § 7B-101(9) defines a “dependent juvenile” as one who is “in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile’s care or supervision or whose parent, guardian or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.” Although it chose placement of A.J.M. in the care of a relative in the disposition of this case, the Trial Court did not find that A.J.M. was a dependent juvenile.  The Court did not, and from the evidence could not, conclude that Appellant could not adequately care for A.J.M. so as to support a conclusion of dependency.


Although the evidence shows that the Appellant missed some mental health appointments, the record contains no evidence that relates or connects these appointments to the child’s needs or well-being.  The record does not even explain the purpose of this “Carriage House counseling.” (T. p. 31) We do not know what it involves, whether or not Appellant has made progress, what she is learning, etc... How, therefore, can failure to attend some of these appointments constitute neglect of A.J.M.?


The Trial Court viewed a single incident of discipline with a belt as neglect. In reciting its decision, the Court stated, “I’m going to adjudicate that the child is neglected in that the mother popped her with a belt.” (T. p. 49) No case located by Appellant supports the conclusion that discipline with a belt is inappropriate as a matter of law.  


In Scott v. Scott, 157 N.C.App. 382, 579 S.E.2d 431 (2003), this Court held that the appellant father of a child did not show substantial change of circumstances to modify the existing custody order with evidence that the appellee, mother, had spanked the child with a belt.  The evidence in Scott “tended to show that the spanking left red marks on the child..but did not inflict serious injury.” Id., 157 N.C.App. at 387, 579 S.E.2d at 435. This Court held that “we are unpersuaded that the evidence at trial ‘conclusively’ showed abuse.” Id., 157 N.C.App. at 387, 579 S.E.2d at 435.  This Court did not disturb the trial court’s finding that the appellee’s discipline was “appropriate;” thus, implicitly, spanking with a belt is not per se inappropriate as a matter of law.  Id., 157 N.C. App. at 389, 579 S.E.2d at 435.  


In In the Matter of Mickle, 84 N.C.App. 559, 353 S.E.2d 232 (1987), this Court similarly refused to disturb on appeal the trial court’s finding that beatings of a teenager with a belt and switch did not constitute abuse of that juvenile.


Where courts have found abuse or neglect from punishment, evidence of actual harm to the child exists.  For example, in In the Matter of Reyes, 136 N.C.App. 812, 526 S.E.2d 499 (2000) this Court upheld a finding of neglect in an appeal from an order terminating parental rights where the evidence showed the appellant, mother, had inflicted on a two year old “severe and inappropriate discipline resulting in bruising on her buttocks, thighs, face and ear.” Id. 136 N.C.App. at 812, 526 S.E.2d at 500 (emphasis added).


Under years of jurisprudence in this State, the absence of any evidence of harm to A.J.M. or threat of future harm precludes a finding of neglect.  The use of a belt in discipline cannot, standing alone, constitute neglect unless this Court decides to hold that spankings with a belt are inappropriate discipline as a matter of law. Likewise, proof of some missed counseling appointments cannot constitute neglect without some showing of the reason for the counseling and how it relates to care of the child.  


The record in this case is simply too deficient to support the conclusion of neglect.    

   
III.
THE TRIAL COURT ERRED IN ENTERING ITS ORDER OF 


ADJUDICATION AND DISPOSITION WHERE IT FAILED TO 


OBTAIN PERSONAL JURISDICTION OVER APPELLANT AS 


APPELLANT WAS NOT SERVED PERSONALLY WITH SUMMONS 


AS REQUIRED BY LAW.


Assignment of Error no. 1; R. p. 12, 31.


The Halifax County Clerk of Court issued a Juvenile Summons to Appellant on June 15, 2005.  (R. pp. 304) The Sheriff of Halifax County returned the summons and petition unserved on June 30, 2004 with the following note: “Been by residence day time and at night. Can never get anyone to door.  Neighbor told me that she is in and out.  I have been and noticed T.V. on but still no one unanswered.” (R. pp. 3-4)
 

Where a summons is required by law, a court cannot exercise personal jurisdiction over a party without proper issuance and service of the summons.  See generally, State ex rel. Anson/Richmond Child Support Enforcement Agency ex. rel. Desselberg v. Peele, 136 N.C. App. 206, 523 S.E.2d 125, cert. denied., 351 N.C. 479, 543 S.E.2d 509 (1999) (court may obtain personal jurisdiction only through issuance of summons and service by statutorily proscribed method); and, Fender v. Deaton, 130 N.C. App. 657, 503 S.E.2d 707, review denied, 350 N.C. 94 (1998) (valid service of process requisite for personal jurisdiction).  Rules governing service of process are to be strictly construed.  Van Engen v. Que Scientific, Inc., 151 N.C. App. 683, 567 S.E.2d 179(2002) This Court has strictly construed all notice and service requirements of the Juvenile Code in connection with proceedings to terminate parental rights. See, generally, In re Alexander, 580 N.C. App. 392, 581 S.E.2d 466 (2003)(Court held that failure to file the notice that must accompany a motion in the cause to terminate parental rights under 7B-1106.1 is reversible error).  Although a party may waive defects in a summons or service of process, he or she cannot waive service of a summons and petition altogether. See generally, Harris v. Maready, 311 N.C. 536, 319 S.E.2d 912, (1984)(court can amend process only where it is voidable and not void; void process confers no jurisdiction at all). 

That Appellant had actual notice of the proceedings does not vitiate the need for service of a summons and the petition.  Notice cannot confer jurisdiction.  Johnson v. City of Raleigh, 98 N.C. App. 147, 389 S.E.2d 849, review denied, 327 N.C. 140 394 S.E.2d 849 (1988) (defective method of service may provide notice but does not give the court jurisdiction over the party). The record does not contain any evidence that Appellant waived service of process. Waiver of defective service cannot occur by implication where a party fails to make a good faith effort to serve under the rules. Ruddies v. Auburn Spark Plug Co. 261 F.Supp. 648 (S.D.N.Y, 1966).

DSS could have served Appellant at the hearing on July 22, 2004, when she was in court, but it did not do so.  Thus, it did not make a good faith effort to serve her. It would not have been difficult to ask the courtroom bailiff, almost certainly a sheriff’s deputy, to serve process on Appellant when she appeared in court.  Service of process does not occur simply because the respondent shows up in a courtroom in which the physical summons and petition are located. Instead, Rule 4 of the North Carolina Rules of Civil Procedure provides that service may be made only by a “proper person.” That Rule narrowly defines “proper person” as follows: “In this State such proper person shall be the sheriff of the County where service is to be made, a private process server appointed by the clerk of court, or some other person duly authorized by law to serve summons.” 

Appellant was not served with summons and petition as required by law.  This absence of proper service precludes the exercise of personal jurisdiction over Appellant and nullifies the order from which she appeals.

CONCLUSION


For the reasons and authority set forth above, Appellant respectfully requests that this Court reverse the order of the Trial Court.


This the 14th day of July, 2005.
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� One assumes this “evaluation” is a psychological evaluation, but the record contains no information about what type of evaluation it is. 
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