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IN THE MATTER OF
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From Vance County

A. D. H.



)

05J57,58,59

A. S. H.



)

A. M. P.



)

* * * * * * * * * * * * * 

____________________________________

BRIEF FOR RESPONDENT-SHANDALIN P. 

QUESTIONS PRESENTED FOR REVIEW
1.  Did the trial court commit prejudicial error by considering inadmissible hearsay during the Adjudication Hearing, despite the timely objections of appellant?

2.  Did the trial court commit prejudicial error when it found findings of fact number two and three in the Adjudication Order in 05J57 when the evidence and other findings of fact were insufficient to support the findings?

3.  Did the trial court commit prejudicial error when it found findings of fact number two and three in the Adjudication Order in 05J58 when the evidence and other findings of fact were insufficient to support the findings?

4.  Did the trial court commit prejudicial error when it found findings of fact number two and three in the Adjudication Order in 05J59 when the evidence and other findings of fact were insufficient to support the findings?

5.  Did the trial court commit prejudicial error by finding conclusion of law number 3 in the Adjudication Order in 05J57 when the evidence and findings of fact were insufficient to support the conclusion?

6.  Did the trial court commit prejudicial error by finding conclusion of law number 3 in the Adjudication Order in 05J58 when the evidence and findings of fact were insufficient to support the conclusion?

7.  Did the trial court commit prejudicial error by finding conclusion of law number 3 in the Adjudication Order in 05J59 when the evidence and findings of fact were insufficient to support the conclusion?

8.  Did the trial court commit prejudicial error by finding conclusion of law number 4 in the Adjudication Order in 05J57 when the evidence and findings were insufficient to support the conclusion?

9.  Did the trial court commit prejudicial error by finding conclusion of law number 4 in the Adjudication Order in 05J58 when the evidence and findings of fact were insufficient to support the conclusion?

10.  Did the trial court commit prejudicial error by finding conclusion of law number 4 in the Adjudication Order in 05J59 when the evidence and findings of fact were insufficient to support the conclusion?

 JURISDICTION 

Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted from N.C.G.S. 7B-1113 and 7A-27. A hearing on petitions alleging the minor children to be dependent and neglected was held before the Honorable J. Henry Banks in Vance County District Court on September 7, 2005. The three children were found to be neglected and dependent. (R. p. 43, 46, 49) The orders were signed on October 31, 2005. (R. p. 44, 47, 50) Written notice of appeal to the North Carolina Court of Appeals was given by the mother on November 10, 2005. (R. p. 51) 

PROCEDURAL HISTORY OF CASE
 
Petitions alleging A. D. H., A. S. H. and A. M. P. to be neglected and dependent children
 were filed by Vance County Department of Social Services
 in files numbered 05J57,05J58, and 05J59 in Vance County District Court on May 31, 2005. (R. p. 3-20). A hearing on the petitions was held before the Honorable J. Henry Banks on September 7, 2005 and all three children were found to be neglected and dependent. (R. p. 43, 46, 49). The orders were signed on October 31, 2005. (R. p. 44, 47, 50).

Written notice of appeal to the North Carolina Court of Appeals was given by the mother, Shandalin P., on November 10, 2005. (R. p. 51). Peter Wood was appointed as appellate counsel for mother/appellant on November 14, 2005. (R. p. 56)

The proposed record on appeal was served on opposing counsel on January 23, 2006. (R. p. 61).The final record on appeal was settled on March 6, 2006 and filed in the North Carolina Court of Appeals on March 7, 2006. (R. p. 58) 

STATEMENT OF THE FACTS 

Shandalin P. is the mother of three children. She came up with a reasonable solution for child care. She placed the children with relatives. The solution seemed to work out well for everybody. (T. p. 13)

Then DSS became involved. They had no part in the initial placement. Long after Shandalin, her relatives and the children decided what was in the children’s best interest, DSS decided that the children must be neglected and dependent. The reasons for this conclusion are not clear. (T. p. 13, R. p. 43, 46, 49).

DSS claimed that Shandalin was abusing drugs. (R. p. 3-20) Yet, nobody, least of all any representative of DSS, ever saw her abusing drugs. In fact, she passed the only drug test she took. (T. p. 15).

DSS claimed that she had unstable housing. (R. p. 3-20) Yet, DSS admitted that they did not know where she was living. (T. p. 14-15).

The only thing that was certain was that appellant had picked good homes for her children. DSS approved of the placements. The trial court approved of the placement. Indeed, the trial court found that the placements were in the best interests of the children. (R. p. 43, 46, 49, T. p. 16).

Everything negative about appellant was conjecture and speculation. Positive facts about appellant were ignored by the trial court. The trial court inexplicably decided that she had poor judgment as a parent, but then endorsed her placement decisions as in the best interests of the children.

Further facts will be developed as necessary in the Argument and Citation of Authority.

ARGUMENT

I. The trial court committed prejudicial error by considering inadmissible hearsay during the adjudication hearing over the timely objection of appellant.

(Assignment of Error number 1, R. p. 59)


Standard of Review
Allowing inadmissible hearsay into evidence is an error of law and is reviewable de novo. State v. Mahaley, 332 N.C. 583, 423 S.E.2d 58 (1992).


Only one witness testified for petitioner. Dana Lyles, the Supervisor for DSS, was questioned briefly by petitioner’s attorney and the following exchange took place:

Q: When did the Department get its first report regarding the minor children in this matter?

A:  May 3rd, 2005.

Q: What were circumstances that caused the Department to become involved May 3rd, 2005?

A: Alleging that the juvenile was neglected, that the mom was not providing a stable and safe environment. That she would drop them off with various friends and relatives, and that they would be in the presence of drug activity---

MR. FAULKNER: Objection to hearsay, Your Honor.

THE COURT: Objection is overruled.

Q: And then based upon the report received, did the Department conduct an investigation?

A: Yes, we did.

Q: and then after the---based upon your information you found through the investigation, did you make certain recommendations to the mother about placement?

A: The kids were already placed with relatives once we got the report. The particular relatives for A.M.P. had picked him up in a home where drug activity was going on, and that he was not being cared for or properly supervised. And she’s had him since, I think. December, already.

Q: Which relative was that?

A: Gracey Coleman.

MR. FAULKNER: Objection again to the hearsay, Your Honor.

Q: Gracey Coleman. Do you see Gracey Coleman in the courtroom today?

A: Yes. (T. p. 12-14).

All of this testimony was inadmissible hearsay.


In an adjudication hearing the rules of civil procedure apply. N.C.G.S. 7B-804. The trial court may not rely on hearsay during the adjudication phase. A finding of neglect, abuse or dependency may be reversed if the trial court relied upon hearsay. In re: Tucker, 57 N.C.App. 705, 292 S.E.2d 151 (1982).


The above testimony did not fall under any exception to the hearsay rule. Hearsay is the statement of an out of court declarant used to prove the truth of the matter asserted.  It is admissible only if it falls under a specific exception to the rules of civil procedure. In re: Hayden 96 N.C.App. 77,80, 384 S.E.2d 558,560 (1989).


The trial court did not find that the above testimony fell under any exception. Petitioner’s attorney did not assert it fell under an exception. The trial court simply let the testimony continue over the objections of appellant’s trial counsel.


Statements made to a DSS worker of alleged abuse, neglect or dependency are not per se an exception to the hearsay rule. This was specifically found in In re: Dula, 143 N.C.App. 16,20, 544 S.E.2d 591,594 (2001) where the trial court was reversed for relying on statements of alleged abuse and neglect made to a DSS worker.


Petitioner’s attorney seemed to be suggesting that the statements were admissible, because the declarant was present in the courtroom. It is unclear under what theory this is assumed. It is true that Gracy Coleman was present, but she never testified. Perhaps the testimony at hearing could have been admissible to corroborate Ms. Coleman’s testimony, but only if Ms. Coleman had testified.


There was no exception to the hearsay rule that applied during the hearing in the instant case. The trial court erred.

II. The trial court committed prejudicial error when it found findings of fact number two and three in the Adjudication Order in 05J57 when the evidence and other findings of fact were insufficient to support the findings.

III. The trial court committed prejudicial error when it found findings of fact number two and three in the Adjudication Order in 05J58 when the evidence and other findings of fact were insufficient to support the findings. 

IV. The trial court committed prejudicial error when it found findings of fact number two and three in the Adjudication Order in 05J59 when the evidence and other findings of fact were insufficient to support the findings..

(Assignments of Error #2, #3 and #4,  R.. p. 59).

Assignments of Error 2, 3,  and 4

 Will Be Argued Simultaneously

Standard if Review

In reviewing the findings in an adjudication order the appellate court must determine if the findings of fact are supported by clear, cogent and convincing evidence and whether the conclusions of law are supported by the findings of fact. In re: Gleisner, 141 N.C. App. 475,480, 539 S.E.2d 362,365 (2002)


An appellant may always raise the issue of whether or not the findings of fact and conclusions of law are supported by the evidence at trial as an assignment of error. This issue may be raised for the first time on appeal. Anderson Chevrolet/Olds v. Higgins, 57 N.C.App. 650, 292 S.E.2d 159 (1982).


It is true that appellant was not present for the adjudication hearing. However, petitioner still had an obligation to prove the facts and conclusions by clear, cogent and convincing evidence. In re: Thrift, 137 N.C.App. 559, 528 S.E.2d 394 (2000). N.C.G.S. 7B-805.


Findings of fact two is almost identical in each order:

2). That the juvenile (A.D.H.) began residing with the grandfather October 2003 due to Respondent’s inability to provide stable housing and to care for the juvenile. (05J57)

2) That the  juvenile (A. S. H.) began residing with the cousin, Gloria Perez, since birth due to Respondent’s inability to provide stable housing and to care for the juvenile. (05J58)

2) That the juvenile (A.M.P. began residing with Gracie Coleman January 2005 due to Respondent’s inability to provide stable housing and to care for the juvenile. (R. p. 42, 45, 48)

Appellant does not question the findings about the date or location of the placement. Appellant does disagree with the finding that she was incapable of providing stable housing and to care for her children.

Finding of fact 3 is identical in each order:

3) That while the Department continued to provide case management services for the Respondent, juveniles and his siblings, the Respondent-Mother continued to use drugs and to refuse random drug screens. (R. p. 43, 46, 49)

This was error.


Below is the complete testimony about the placement of the three children and the alleged drug use of the mother:

A:  The kids were already placed with relatives once we got the report. The particular relatives for A.M.P. had picked him up in a home where drug activity was going on, and that he was not being cared for or properly supervised. And She’s had him since, I think, December, already.

Q: Which relative was that?

A: Gracey Coleman.

Q: And the other relative, how did that relative---And what was that relative’s name? get the other child?

A: The other relative, Frank Williams, I believe is the grandfather, the maternal grandfather.

Q: The mother’s father.

A: Yes. For A.D.H. He’s had him. Another siblings is with Gloria Perez, an aunt in the family. And another sibling which we’re not involved with, because is was a separate case that was filed before we got involved, for the relative pursuing custody for the same allegation.

Q: That relative is pursuing a private action for custody already?

A:: Yes.

Q: And since the ---So the Department didn’t actually remove the children?

A: No.

Q: The family members got the children?

A: Right, we investigated the allegations that the mom did not have a home, that she could not provide stable and proper care, and we did ask her to take drug testes, but she did refuse when we could find her. So, we were trying to look ion the allegations for substance abuse.

Q: How long after the placement of the report in May did it take you to find the mother?

A: Not until we filed this petition did we have contact with the mother, and the date of the hearing was July 6th.

Q: But the children were already placed from May until July without contact from the mother?

A: Since before May.

Q: Since before May. And  to date has that mother participated in drug screens?

A: She’s taken one that I know of that was negative on July 12th. We had to leave drugs forms, go to several different houses, leave messages. As of July 5th, we had a visit scheduled at the Department, and the mother did not show up and the caretakers and the children were there. Their mother has not had housing of her own. She’s been staying with friends since we’ve been involved. The last contact we had with her was July 22nd.

Q: On July 22nd.

A: Yeah.

Q: Was that for a visit or a drug test, or what?

A: We talked with mom about the problem with visiting with A,M.P. She was not cooperating with what the relative had put in place. The relative gave her special hours that she could come and visit, and she would not come during those hours. And was not having regular visits (T. p. 13-15)

This testimony does not support the findings of fact.


This testimony shows three things. First, assuming the witness had personal knowledge, it shows where the three children were living. Second, it shows that appellant placed the children there voluntarily. Third, it shows that the witness had trouble locating appellant and was unsure where she was living.


Nowhere in the testimony does it show where appellant was living. She may have been living in an appropriate house. She may not. The only witness to testify at hearing did not know where she was living. Consequently the court did not know the mother’s whereabouts either. The trial court was not in a position to state whether or not she had stable housing.


The testimony does not give the circumstances under which the mother left her children with relatives. It may have been a reasonable arrangement. It may not. The testimony is devoid of any information as to how and why she left her children with family. What is clear is that the relatives are appropriate caregivers. DSS wished to continue placement that the mother had chosen. In that respect the mother exercised good judgment.


The testimony sheds no light on appellant’s ability to take care of the children. There is no evidence as to her interactions with the children. There is no evidence of her parenting ability.


The testimony also does not indicate if appellant was kept informed of DSS’s involvement. Since it is unclear to what extent she was aware of any possible case plans or visitations agreements, it is unfair to judge her.


Finally the evidence in no way shows that appellant had a drug problem. No drug is mentioned by name. Nobody saw her using drugs of any kind. She took one drug test and it was negative. The only evidence about drug activity shows that she was not using drugs.


The trial court’s findings that she had unstable housing, could not care for the children and abused drugs were not supported by the evidence in any way. The trial court erred.
V. The trial court committed prejudicial error by finding conclusion of law number 3 in the Adjudication Order in 05J57 when the evidence and findings of fact were insufficient to support the conclusion. 

VI. The trial court committed prejudicial error by finding conclusion of law number 3 in the Adjudication Order in 05J58 when the evidence and findings of fact were insufficient to support the conclusion. 

VII. The trial court committed prejudicial error by finding conclusion of law number 3 in the Adjudication Order in 05J59 when the evidence and findings of fact were insufficient to support the conclusion.

(Assignments of Error #5, #6, and #7, R.. p. 59-60).
Assignments of Error 5, 6, and 7

 Will Be Argued Simultaneously

Standard of Review

In reviewing the findings in an adjudication order the appellate court must determine whether the findings of fact are supported by ‘clear and convincing evidence’….and (2) whether the legal conclusions are supported by the findings of fact. In re: Gleisner, 141 N.C. App. 475,480, 539 S.E.2d 362,365 (2002)


Conclusion of law number three is identical in each order:

The juvenile is a Neglected juvenile under N.C.G.S. 7B-101(15) in that the juvenile lived in the same household where he was abused thereby creating an environment injurious to the juvenile’s welfare,; further, that the juvenile’s caretaker failed to provide proper supervision in the residence where he was abused. (R. p. 43, 46, 49)

This was error.


First, the issue of neglect was not before the court. Petitioner’s attorney told the trial court at the start of the hearing “we’re proceeding on dependency and not neglect”. (T. p. 12). The trial court had no authority to decide the issue of neglect, since that ground had been abandoned by petitioner.

The judge in an adjudication proceeding acts as both judge as jury, deciding issues of law and finding the facts. In re: Green, 67 N.C.App. 501,505,, 313 S.E.2d 193,195  (1984). In its jury function the court may only decide issues properly before it. In a civil proceeding the jury may only decide issues that have been alleged by one party and denied by the other. Sullivan v. Johnson 3 N.C.App. 581,583, 165 S.E.2d 507,508 (1969). The jury may only decide issues that have been “maintained by one party and denied by the other”.In re: Estate of Wallace, 267 N.C. 204,207, 147 S.E.2d 922,923 (1966). The adjudication hearings specifically “shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition”. N.C.G.S. 7B-802

In the instant case the issue of neglect was not maintained by petitioner. When petitioner told the trial court that the issue of neglect was no longer before the court, it ceased to be in dispute. In essence petitioner admitted that neglect was not present. Neglect was no longer alleged in the petition.

The trial court has a duty to “protect the rights of…the parent to ensure due process of law.”. N.C.G.S. 7B-802. Tricking a party into not presenting a defense, because of the apparent abandonment of an issue hardly meets this standard.

Now, even if the issue of neglect was properly before the court, and appellant does not concede that it was, there was still no evidence of neglect.

There was no evidence presented at trial of any abuse. What the trial court meant by abuse is not clear. Conclusions of law must be specific enough to provide meaningful appellate review. In re: Anderson, 151 N.C.App. 94, 564 S.E.2d 594 (2002).

The only evidence at trial was that appellant had left her children with relatives who the trial court and DSS later determined were appropriate caregivers. The trial court ratified her decision by finding her choice of placement was in the best interests of the children. How and why she left the children there is not apparent from the record. What is clear is that DSS approved of the placement. DSS recommended that the children be kept where appellant had left them.

DSS claimed that appellant was abusing drugs. As shown earlier there was no evidence of this


Even if appellant had abused drugs, and appellant does not concede that she did, there was no evidence that the children were adversely affected by any alleged drug use. Petitioner has a burden of proving not only drug use, but also that the children were harmed by that substance abuse. In re: Phifer, 67 N.C.App. 16,25, 312 S.E.2d 684,689,690 (1984).


There was no evidence of improper supervision. Indeed, there was no evidence of how she supervised the children at all. She may have been criminally negligent. She may have been mother of the year. The record is silent.


The trial court erred by finding neglect.

VIII.  The trial court committed prejudicial error by finding conclusion of law number 4 in the Adjudication Order in 05J57 when the evidence and findings were insufficient to support the conclusion.

IX.  The trial court committed prejudicial error by finding conclusion of law number 4 in the Adjudication Order in 05J58 when the evidence and findings of fact were insufficient to support the conclusion.

X.  The trial court committed prejudicial error by finding conclusion of law number 4 in the Adjudication Order in 05J59 when the evidence and findings of fact were insufficient to support the conclusion.

(Assignments of Error #8, #9 and #10, R. p. 60)

Assignments of Error 8, 9, and 10

 Will Be Argued Simultaneously

Standard of Review

In reviewing the findings in an adjudication order the appellate court must determine whether the findings of fact are supported by ‘clear and convincing evidence’….and (2) whether the legal conclusions are supported by the findings of fact. In re: Gleisner, 141 N.C. App. 475,480, 539 S.E.2d 362,365 (2002).

Conclusion of law number 4 is identical in each order.

The juvenile is a Dependent juvenile under N.C.G.S. 7B-101(9) in that the juvenile did not have a parent or caretaker to provide for his care and that there were no alternate child care arrangements available. (R. p. 43, 46, 49)

This was error.

N.C.G.S. 7B-101(9) defines a dependent juvenile as:

A juvenile in need of assistance or placement because the juvenile has no parent, guardian, or custodian responsible for the juvenile’s care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child case arrangement.

This definition was not met in the instant case.

This finding is simply nonsensical. No evidence was presented whatsoever that appellant was incapable of parenting the children. DSS speculated that she had a drug problem, but there was absolutely no evidence that she abused drugs.

The conclusion that there was no alternate child care arrangements or caretakers available for the children is not supported by the evidence. Appellant placed her children with viable caregivers. DSS and the trial court agreed that she had made the right decision. Her decision was ratified by the trial court when the trial court found it to be in the children’s best interest to live with the people that appellant chose.

Also, there are no findings or evidence to support the court’s conclusion that the mother suffered from some incurable disability that impaired her parenting ability. A finding of dependency must be based on evidence that shows that the parent suffers from a physical or mental illness or disability that would prevent the parent from caring for the child. The court must make specific findings about the condition. Dependency is not properly found, even if the parent is not in a position to care for the child, due to even an extreme situation such as being in prison. In re: Clark, 151 N.C.App. 286,  565 S.E.2d 245 (2002).

The trial court erred by finding dependency as a conclusion of law.

CONCLUSION 
Based on the trial court’s errors the trial court’s orders should be vacated and the case should be remanded back to the trial level with instructions to dismiss the petitions.

This the _____________ of ____________, 2006







_____________________







Peter Wood,







Attorney for Shandalin P.
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Carolyn Yancey

P.O. Box 3178

Henderson, NC 27536

Barbara Durant

P.O. Box 2115

Oxford, NC 27565

 



__________________________ 

Peter Wood, Attorney

P.O. Box 3035

Raleigh, NC 27602

(919)  821-1083

 


State Bar No. 19630

� To protect their anonymity the minor children shall be referred to only by their initials.


� Hereafter referred to as “petitioner”,  “appellee”, or “DSS”.


� The complete testimony of Dana Lyles is in the appendix to the brief.


� These assignments rely on the same evidence, legal authority and arguments and are argued together for the sake of judicial economy.


� This testimony was hearsay. Appellant’s objections have been removed here, because the first assignment of error already discussed the court’s errors regarding hearsay. Appellant incorporates all previous arguments about hearsay here in their entirety.


� These assignments rely on the same legal authority, arguments, and evidence and are argued together for the sake of judicial economy.


� Appellant incorporates by reference the entirety of the previous argument about how DSS had not proven that appellant had abused drugs.


� The assignments are argued together for the sake of judicial, economy, because they rely on the same evidence, legal authority and arguments.





