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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT COMMIT REVERSIBLE ERROR IN FAILING TO MAKE FINDINGS OF FACT IN ACCORDANCE WITH N.C. GEN. STAT. §7B-907?
II.
DID THE TRIAL COURT VIOLATE THE JUVENILE CODE AND CASE LAW IN FAILING TO GRANT CUSTODY OR PLACEMENT OF THE JUVENILE B.G. TO HER FATHER BY CHOOSING A NON-PARENT OVER A PARENT WITHOUT ADEQUATE FINDINGS OF FACT AND CONCLUSIONS OF LAW?

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7A-27 and §7B-1001(4) and (5) (2006).  The Review Order granting physical custody to Mr. and Mrs. Edwards and joint legal custody to Mr. G. and Mr. and Mrs. Edwards while closing the case was filed on October 11, 2007.  (R.pp. 83-87)  Respondent father timely filed his Notice of Appeal on October 19, 2007.  (R.pp. 88-89)  

STATEMENT OF THE CASE

A juvenile petition was filed by Petitioner Durham County Department of Social Services on October 5, 2006.  (R.pp. 6-9) The juvenile was adjudicated neglected by order filed January 27, 2006.  (R.pp. 23-28)  The matter was reviewed with orders entered on March 24, 2006; June 2, 2006; and July 25, 2006.  (R.pp. 29-30, 31-34, 35-38)  A Permanency Planning Hearing was held on July 26-27, 2006, resulting in the order filed on October 2, 2006.  (R.pp. 50-55)  That order was appealed and the Court of Appeals dismissed that matter on March 14, 2007 indicating that it was not a final order.  (R.p. 58)


Although court reports were filed for hearing dates on January 23, 2007 and February 20, 2007, the next order entered in this matter resulted from a hearing held on July 17, 2007.  (R.pp. 59-71, 72-74, 75-78, 79-82, 83-87)  On October 11, 2007, an order entitled Review Order (NCGS sec. 7B-907) was filed as a result of that hearing.  (R.pp. 83-87)  


Respondent father filed and served his written Notice of Appeal on October 19, 2007.  (R.pp. 88-89)  Appellate Entries were entered on November 7, 2007 appointing the Appellate Defender and undersigned counsel to the appeal.  (R.pp. 90-91)  Undersigned counsel was appointed to perfect the appeal on behalf of the father on November 16, 2007.  (R.p. 92)  This Court allowed an extension of time to prepare a narrative on December 31, 2007.  (R.p. 93)  This Court allowed an extension of time to serve the proposed record on appeal and deeming the proposed record on appeal as timely filed on January 24, 2008.  (R.p. 94)  The proposed record on appeal was served on January 16, 2008.  (R.p. 104)  DSS submitted additional reports which were incorporated into the record on appeal.  The record was settled and filed on February 3, 2008.  (R.pp. 105-106) 
STATEMENT OF FACTS


B.G.
 is a fifteen year old girl who was raised by her mother.  B.G. has three younger siblings, including B.D.G., and infant sisters, C.D. and C.D.2., who resided together with their mother.  B.G. came to the attention of Durham County Department of Social Services (hereinafter “DSS”) when her infant sisters tested positive for cocaine at birth.  Prior to that time, B.G. and B.D.G. had lived with their mother.  (R.pp. 6-9)

B.G. had not seen her father, Mr. G., for several years prior to the filing of the juvenile petition on October 5, 2005.  (R.p.25 (FOF 16))  The juvenile petition reflects that there was a voluntary agreement for B.G. and B.D.G. to be placed in the home of Monica Edwards.  (R.pp.6-9)  On October 18, 2005, DSS filed a Motion for NonSecure Custody as Monica Edwards indicated that she could no longer care for the girls after October 20, 2005.  (R.pp. 10-12)  The Order for NonSecure Custody approved the placement of B.G. with her mother.  (R.p. 13) 


The first non-secure hearing in which Mr. G. was present was held on October 24, 2005.  Mr. G. was served on that date and asked for a court appointed attorney.  He agreed to continue non-secure custody for one week while he consulted with his attorney and was allowed supervised visits “as arranged between DSS and the parents.”  (R.pp. 14-16)  At the non-secure custody hearing held on October 31, 2005, Mr. G. was allowed supervised visits to be supervised by an adult approved by DSS.  (R.pp. 17-19)  At the non-secure custody hearing held on November 7, 2005, the trial court found that, “Guilford County DSS conducted a positive home study in reference to the father’s visits and recommended unsupervised day time visits at this time.”  Due to allegations regarding Mr. G’s stepfather, B.G. was not to be left alone with him.  Mr. G’s visits were to be held on Saturdays from 11:00 a.m. to 8:00 p.m.  (R.pp. 20-22)

The matter was adjudicated at a hearing held November 30, 2005.  The court found that B.G. and her siblings were neglected due to the twins testing positive for cocaine at birth, the mother using drugs, and the children living in unstable housing while in the care of their mother.  The court also found that Mr. G. was interested in having custody of B.G. or having extensive visitation with B.G.  In its finding of fact number 16, the court found, “The following conditions in the home of the father Bryant G[.] led to or contributed to the adjudication and led to or contributed to the court’s decision to remove custody from the father:  little recent contact with the child [B.G.].  The mother has had custody and has willfully refused to allow visits.”  B.G. was allowed to remain placed with her mother and her father was given unsupervised visitation.  The mother was also found to be in willful contempt of the November 7, 2005 order concerning Mr. G’s visitation.  Mr. G. was allowed to continue his Saturday visits and was ordered to develop a plan of care.  (R.pp. 23-28, 25 (FOF 16), 26 (FOF 11))


The mother filed a motion to modify the father’s visitation which was heard on January 31, 2006.  The resulting Order was filed March 24, 2006.  The court found that the mother had been incarcerated and B.G. had been placed with Monica Edwards.  The court’s November 30, 2005 order remained in effect as to all other provisions.  (R.pp. 29-30 (FOF 3))


The matter was reviewed on February 28, 2006 resulting in a Review Order filed June 2, 2006.  At that time, the court found, “There is a positive home study on Bryant G[.] for the placement of [B.G.].  Bryant G[.] seeks custody of the child, but he will allow the child to continue here in the care of Monica Edwards...[B.G.] has many activities in Durham.  [B.G.] cares for her father and her paternal relatives; however, she wis[h]es to stay in Durham.  The court specifically considered her wishes.  It is consistent with her interests to complete the school year here in Durham and to remain in Durham at this time...Visitation between [B.G.] and her father has not occurred on each occasion it was scheduled.  For some visits, the father was not available.  For other visits, the child was not made available by the mother...Dr. Jane Ross has been providing counseling to the mother and [B.G.] ... [h]er opinion is that [B.G.] should stay in Durham...[B.G.]’s visitation with her father needs to be tweaked to balance [B.G.]’s activities in Durham with ensuring that she visits with her father...The GAL recommends that [B.G.] continue to live in Durham until the end of the school year...The court is impressed with Bryant G[.]’s involvement with his daughter.” (R.pp. 31-34 (FOF 2, 3, 4, 6, 7, 11, 12))

A Review Order was filed June 25, 2006 from a hearing held May 23, 2006. The court found that DSS’s plan for B.G. was reunification with her father.  The court also found that, “[B.G.]’s wish is to continue to live with Daniel Edwards and Monica Edwards.  [B.G.] is a nice, well mannered, polite 14 year old who is doing well in school.  She wants to attend Jordan High School.  She enjoys being with Mr. and Mrs. Edwards.  She enjoys being with her father...The court has previously recognized that there was a positive home study on the home of Bryant G[.]  He needs to secure a bed for the child...Now is the best time to attempt a transition into the home of the father Bryant G[.]  He should have weekend visitation every other weekend and periods of extended visits for 2 weeks during the summer vacation.”  (R.pp. 35-38 (FOF 6, 9, 10, 11))

The first permanency planning hearing was held on July 26-27, 2006 resulting in a Review Order filed October 2, 2006.  (R.pp. 50-55)  The appeal of that order was dismissed by the Court of Appeals on the basis that the order did not constitute a “final order” as the court had found that it was not in the best interest of B.G. to be placed with her father at that time.  (R.p. 58)  At the first permanency planning hearing, the trial court found that, 


10.
[B.G.] has lived with her maternal aunt and uncle, Monica and Dan Edwards, since January, 2006 but has previously lived with them and has had ongoing contact with them.


11.
[B.G.] cares for her father and her paternal relatives; however, she wishes to stay in Durham and to live in the home of Monica Edwards and Dan Edwards.  [B.G.] views Monica Edwards as a second mother.  A bond exists between [B.G.] and Monica Edwards and Dan Edwards.  The court specifically considered her wishes which she has consistently stated over the past 3 hearings.  She is at an age where her wishes should be considered.


12.
[B.G.] has attended school regularly and done very well while living with the Edwards.  This May, she won an award for her combination of grades and character in the face of adversity.  She is involved in many activities in Durham.


13.
Prior to the filing of the juvenile petition on October 5, 2005, there was a period of time of approximately 3 years during which the father and [B.G.] had no meaningful contact with each other.  [B.G.] loves her father.  Her opinion is that he is a nice person and that there is nothing wrong with him.


14.
Bryant G[.] is a fit person to have the care and custody of [B.G.]  He can meet the child’s basic needs for food and shelter.  He can provide a safe home for the child.


15.
During the majority of [B.G.]’s life, she has moved from pillar to post.  The home of Monica Edwards and Dan Edwards is the most stable placement the child has had.


16.
Dr. Jane Ross has been providing counseling to the mother and [B.D.G.] and [B.G.]  [B.G.] has a good relationship with Dr. Ross.  Dr. Ross recommends to the court that [B.G.] be allowed to continue to live in Durham with the Edwards.


18.
There have been problems in scheduling between the Edwards and Bryant G[.] as to visitation between [B.G.] and her father.


19.
Weekend visits between [B.G.] and her father Bryant G[.] need to continue every other weekend.  Further, extended visits between the child and her father need to occur on holidays and during summer vacation.  
R.pp. 50-55, 58.

The second and final permanency planning hearing was held on July 17, 2007 with a resulting Review Order filed on October 11, 2007.  DSS submitted reports for the court’s consideration dated January 12, 2007; April 4, 2007; and July 2, 2007.   The GAL submitted a court report filed July 10, 2007.  (R.pp. 83-87, 60-71, 72-74, 79-82, 75-78)  


At the final permanency planning hearing, the trial court found as follows:


2.
The minor child, [B.G.], age 13 (sic), desires to remain in the home of Dan and Monica Edwards and has articulated that position to the GAL.


4.
The Court does not find any issues which give rise to safety concerns regarding [B.G.] while in the care of her father.


5.
Prior to the filing of the juvenile petition on October 5, 2005 there was a period of time [of] approximately 3 years during with the respondent, father and [B.G.] had no meaningful contact with each other.  This issue was addressed by the Court in its 24 January 2006 Order which found that the mother had custody and willfully refused to allow visits.


6.
[B.G.] has lived with her maternal aunt and uncle, Dan and Monica Edwards since January, 2006 and has previously lived with them prior to 2006 and has maintained a consistent relationship and contact with the Edwards.


7.
[B.G.] has had visitation to include overnight visitation with her father.  [B.G.] cares for her father and her paternal relatives.  She enjoys visiting her father and enjoys visits when her older biological sister is present.  There has been inconsistency in visits between [B.G.] and her father, which can be attributed to both [B.G.] and her father’s conflicting schedules and commitments.  [B.G.] has exhibited some withdrawal during visits, however no evidence to contradict her desire to visit with her father was presented.
(R.pp. 83-87 (FOF 2, 4, 5, 6, and 7))


At the conclusion of the permanency planning hearing, the trial court awarded physical custody of B.G. to Mr. and Mrs. Edwards, joint legal custody of B.G. to Mr. and Mrs. Edwards and Mr. G. and closed the case and removed it from the active juvenile docket.  (R.p. 86)  

There will be further facts contained in the argument section.

STANDARD OF REVIEW


A trial court's findings of fact in a permanency planning order are conclusive on appeal when they are supported by competent evidence. In re Weiler, 158 N.C. App. 473, 477, 581 S.E.2d 134, 137 (2003). If supported by some competent evidence, the findings of fact are conclusive even if some evidence supports findings to the contrary. In re B.P., 168 N.C. App. 728, ___, 612 S.E.2d 328, 331 (2005).  Conclusions of law are upheld when they are supported by findings of fact. In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997). We review the trial court's conclusions of law de novo. In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996);  In re J.J., J.J., J.J., 180 N.C. App. 344, 637 S.E.2d 258 (2006).  

ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN FAILING TO MAKE FINDINGS OF FACT IN ACCORDANCE WITH N.C. GEN. STAT. §7B-907.
(Assignment of Error No. III; R.pp. 83-86)

A.
SUMMARY OF ARGUMENT:

A trial court is required to make specific findings of fact in accordance with N.C. Gen. Stat. §7B-907 at a permanency planning hearing.  The court in this case failed to make the required findings of fact, specifically by failing to address why the juvenile could not be placed with her father, and this failure requires a reversal in this matter.
B.
LEGAL AUTHORITY:

The subject of this appeal is a permanency planning hearing.  The permanency planning hearing is controlled by N.C. Gen. Stat. §7B-907 which provides:

(b)  ...At the conclusion of the hearing, if the juvenile is not returned home, the court shall consider the following criteria and make written findings regarding those that are relevant:

(1) Whether it is possible for the juvenile to be returned home immediately or within the next six months, and if not, why it is not in the juvenile’s best interests to return home;

(2) Where the juvenile’s return home is unlikely within six months, whether legal guardianship or custody with a relative or some other suitable person should be established, and if so, the rights and responsibilities which should remain with the parents;

(3) Where the juvenile’s return home is unlikely within six months, whether adoption should be pursued and if so, any barriers to the juvenile’s adoption;

(4) Where the juvenile’s return home is unlikely within six months, whether the juvenile should remain in the current placement or be placed in another permanent living arrangement and why;

(5) Whether the county department of social services has since the initial permanency plan hearing made reasonable efforts to implement the permanent plan for the juvenile;

(6) Any other criteria the court deems necessary.

(c)
At the conclusion of the hearing, the judge shall make specific findings as to the best plan of care to achieve a safe, permanent home for the juvenile within a reasonable period of time . . .

N.C. Gen. Stat. §7B-907 (2006) (Emphasis supplied)

This Court has also specified that, “When a trial court is required to make findings of fact, it must make the findings of fact specially.”  In re Harton, 156 N.C. App. 655, 660, 577 S.E.2d 334, 337 (2003).  A permanency planning order need not contain a formal listing of the factors enumerated in N.C. Gen. Stat. §7B-907(b)(1) through (6) as long as the trial court makes findings of fact concerning the relevant §7B-907(b) factors.  See In re J.C.S., 164 N.C. App. 96, 106, 595 S.E.2d 155, 161 (2005). 

This Court has reversed multiple cases in which the trial courts have failed to make the required findings of fact.  See In re Harton, id.; In re Ledbetter, 158 N.C. App. 281, 580 S.E.2d 392 (2003); In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003); among others.
C.
APPLICATION IN THIS CASE:


The findings of fact in this case fail to comply with the requirements of N.C. Gen. Stat. §7B-907(b) and why joint legal custody is the best permanent plan for the juvenile.  None of the findings address why B.G. cannot return to her father’s home immediately or within six months.  The trial court tried to side-step the issue of the best permanent plan by granting joint legal custody, however it failed to place B.G. with her natural father and give B.G. true permanence.
The child’s return home has to be consistent with the parent’s ability to provide for her health, safety and need for a permanent home.  In re Weiler, 158 N.C. App. 473, 581 S.E.2d 134 (2003).  The court’s finding of fact no. 4 specifically states, “The Court does not find any issues which give rise to safety concerns regarding [B.G.] while in the care of her father.”  In the prior permanency planning order, which the court also considered as shown by its finding of fact no. 3, the court had found that “Bryant [G.] is a fit person to have the care and custody of [B.G.]  He can meet the child’s basic needs for food and shelter.  He can provide a safe home for the child.”  (R.p. 52 (FOF 14))  Of concern is that Mr. G. also has a Guilford County court order which awards him custody of B.G. which the trial court failed to inquire about or look at in determining whether to place B.G. with her father.  (R.p. 99)
Instead of addressing the threshold question of why B.G. cannot be immediately placed with her father, the trial court focused on issues such as B.G.’s involvement in various activities and how she desires to stay in Durham.  This is especially concerning when B.G. has indicated time and again that her preference is to be returned to her mother’s custody.  The trial court here found that reunification efforts with the mother should cease yet granted her almost the same visitation rights as Mr. G. by allowing her to have unsupervised day and overnight visits.  (R.p. 86, Pars. 1 and 2)   The trial court even made a finding of fact that “Monica Edwards testified that it is her intention to return [B.G.] to her mother’s care when she gets herself together.”  (R.p.85 (FOF 15))  This is not stability.
Mr. G. was the non-offending, non-removal parent.  He should not have the burden of proving that he is suitable to care for his own daughter.  He did so time and again in this case.  Mr. G. has remained employed.  He procured his own residence where he now lives with his wife and youngest child and where B.G. would have her own bedroom.  (R.p. 98)  

Mr. G. drove from Greensboro to Durham to exercise his visitation every other weekend.  He drove approximately one hour
 each way so that he can have B.G. from Friday evening to Sunday evening.  B.G. also spent two separate weeks with her father during the summer of 2006 and one week during the summer of 2007.  (R.pp. 46-47, 99)  
There was a three year period during which Mr. G. and B.G. had no contact.  The trial court had previously found that during that time period, respondent mother had custody and willfully refused to allow Mr. G. to visit with his daughter.  (R. p. 25)  The mother did so even in violation of a Guilford County order which gave custody of B.G. to Mr. G.  (R.p. 99
)  The long absence made it difficult for B.G. to feel comfortable with her father at the time this action commenced.  The respondent mother, who caused the child to be neglected by her own drug abuse, sought to continue her antics of keeping B.G. from Mr. G. throughout this case.  During the non-secure custody orders, respondent mother willfully violated visitation provisions.  (R. p. 25)  At the permanency planning hearing, the mother was still asking for a limitation on the contact between Mr. G and B.G.  (R. p. 50)  It would not be a stretch of the imagination to think that the mother may have made disparaging comments about the father and his family to B.G. or in her presence.

The trial court’s findings of fact do not reflect why B.G. cannot be placed with her father, at this time or in the future.  In addition, the order fails to address why joint legal custody is the best permanent plan, as discussed more thoroughly below.  This order must be reversed due to the trial court’s failure to abide with the relevant statutory provisions. 

II.
THE TRIAL COURT VIOLATED THE JUVENILE CODE AND CASE LAW IN FAILING TO GRANT CUSTODY OR PLACEMENT OF THE JUVENILE B.G. TO HER FATHER BY CHOOSING A NON-PARENT OVER A PARENT WITHOUT ADEQUATE FINDINGS OF FACT AND CONCLUSIONS OF LAW.
Assignment of Error Nos. II, IV, V, and VI (R.pp. 83-87) 

A.
SUMMARY OF ARGUMENT:


There was no valid reason why B.G. should not have been immediately placed with her father.  The trial court had an obligation to follow the Juvenile Code’s preference for a natural parent caretaker over a relative and to apply the law as to the preference for a natural parent over a relative.  The trial court tried to resolve the dispute of custody between the natural father and the relatives by giving them all joint legal custody.  However, had B.G. been placed with her father at the initial stages of this case, she would have achieved permanence faster and would be in a safe environment.  She would be moving on with her life more quickly and with less potential disruption.  With the current court’s order, Mr. G. can file for a change in custody simply by showing a substantial change in circumstances from those demonstrated at the time of this hearing.  In addition, the trial court also found that Mrs. Edwards plans on returning custody of B.G. to her mother.  
B.
THE JUVENILE CODE ESTABLISHES A PREFERENCE FOR THE 
PLACEMENT OF JUVENILES WITH THEIR PARENTS.

1.
LEGAL AUTHORITY:


This Court has a long history of recognizing the constitutional protection of the family.  See In re Webb, 70 N.C. App. 345, 350, 320 S.E.2 306, 309 (1984) in which this Court stated, “The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.”  (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977).

The high value of the family is evident in the Juvenile Code which has built within it a hierarchy of desired placement goals for children.  Parents are to be given the highest priority, followed by relatives, and lastly non-relatives.  See N.C. Gen. Stat. §7B-903.  The essential aim of the Juvenile Code is “to reunite the parent and the child, after the child has been taken from the custody of the parent(s).”  In re Shue, 311 N.C. 586, 596, 319 S.E.2d 567, 573 (1984). 


The purpose of the Juvenile Code is outlined in N.C. Gen. Stat. §7B-100 which provides:

(1)
To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents;

(2)
To develop a disposition in each juvenile case that reflects consideration of the facts, the needs and limitations of the juvenile, and the strengths and weaknesses of the family.

(3)
To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ needs for safety, continuity, and permanence; and

(4)
To provide standards for the removal, when necessary, of juveniles from their homes and for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents.

(5)
To provide standards, consistent with the Adoption and Safe Families Act of 1997, P.L. 105-89, for ensuring that the best interests of the juvenile are of paramount consideration by the court and that when it is not in the juvenile’s best interest to be returned home, the juvenile will be placed in a safe, permanent home within a reasonable amount of time.

N.C. Gen. Stat. §7B-100 (2006) (Emphasis supplied.)

This Court specified that the child’s interest is that of being protected from abuse and neglect.  In re Pittman, 149 N.C. App. 756, 561 S.E.2d 560 (2002), cert. denied 538 U.S. 982, 155 L.Ed.2d 673 (2003).


2.
APPLICATION IN THIS CASE:

The mistake made by Mr. G. in this case was not insisting that B.G. be placed with him when she was removed from her mother’s custody in January 2006.  Although the original juvenile petition was filed on October 5, 2005, B.G. was placed in the physical custody of her mother from October 18, 2005 until January 2006 when she was incarcerated.  (R.pp. 6-22)  Mr. G. had a custody order which no one addressed at that time which could have prevented their being placed into the system with relatives.  (R.p. 99)  A timeline shows how this dilemma could have been avoided:

1997-2001
Mr. G. has custody of B.G. due to Georgia
(R.p.99)



DSS involvement

2001

Guilford County awards custody to Mr. G.
(R.p.99)

2002

Mother interferes with Mr. G’s custody

(R.p.25)



of B.G. and stops contact between them





10/5/05
Juvenile petition filed (B.G. with Edwards)
(R.p.6-9)

10/18/05
Non-Secure Custody filed (B.G. with mom)
(R.p. 13)

10/24/05
Mr. G. served with juvenile petition,
    (Rp.14-16)



agreed to placement for 1 week (B.G. with



mom)

10/31/05
Mr. G. allowed supervised visits (B.G.
    (Rp.17-19)



with mom)

11/7/07
Positive home study for unsupervised visits (Rp.20-22)



B.G. with mom)

11/30/05
Adjudication, mom in willful contempt
    (Rp.23-28)



for interfering with Mr. G.’s visits

01/06
Mom incarcerated, B.G. moved to Edwards’    

01/31/06
Mom motions for no visits with Mr. G.
    (Rp.29-30)



(B.G. with Edwards), Mr. G. consents



to letting her finish school year

02/28/06
Positive home study for placement of B.G.   (Rp.31-34)



Mr. G. consents to letting B.G. finish



school year in Durham

05/23/06
Court orders summer to be transition of
    (Rp.35-38)



B.G. from Edwards’ to Mr. G.

07/26/06
Court finds Mr. G. to be a fit parent
    (Rp.50-55)



but B.G. does not want to move

07/17/07
Court awards joint legal custody to 
    (Rp.83-87)



Mr. G. and Edwards with physical



Custody to Edwards. 


From the time that Mr. G. was made aware of the situation regarding B.G., Mr. G. has asked for custody of his daughter.  Mr. G. was patient and understanding when his daughter had reservations regarding visits with him due to the long period of time that had passed since he had seen her.  Mr. G. agreed to allowing B.G. to remain with Mrs. Edwards who had cared for her in the past due to the mother’s long history of substance abuse and many unsuccessful attempts at recovery.  (R.p. 101)  He allowed home studies to be conducted and even agreed that since B.G. had had so much disruption in her life, she could finish the school year in Durham.
The record is replete with the mother’s efforts at keeping the child from her father for over three years.  During the early part of the juvenile proceeding, the mother repeatedly violated the court’s orders allowing the father to visit with the juvenile by interfering with the visits and was admonished for doing so.  (R. p. 25) Because the child viewed her father as a stranger at the beginning of the case, Mr. G. agreed to allow B.G. to remain with the Edwards so that she could get to know him and also to allow her some continuity in finishing her school year without moving.  (R. p. 31)  The review held on May 23, 2006 reiterated that summer was meant to be a transition for B.G. to move to her father’s home.  (R. p. 37)  His generosity and understanding came back to haunt him because the delay in moving B.G. have caused the court to hesitate in moving her.  

The trial court had the perfect opportunity to move the child with the least amount of disruption during the hearing held on July 26-27, 2006, as was foreseen beginning with the February 28, 2006 hearing, just one month after being removed from her mother’s care.  The juvenile was getting ready to start high school and all her classmates would find themselves in the same situation as her by being in a new facility.  The more time that B.G. spent with her father and in Greensboro, the easier the transition and her life would become.  She would be able to participate in activities which she previously enjoyed in Durham and would be able to make new friends.  


However, as the time has passed, the trial court has been more and more swayed away from the preference for placement with Mr. G. toward placement with other relatives, the maternal aunt and her husband.  This Court must now undo what the trial court created by disregarding the Juvenile Code’s preference for the natural parent.

C.
UNLESS A PARENT HAS ACTED INCONSISTENTLY WITH HIS PROTECTED STATUS AS A PARENT, THE COURT CANNOT GRANT CUSTODY OF THE CHILD TO A NON-PARENT WITHOUT A SHOWING THAT THE PARENT IS UNFIT.

1.
LEGAL AUTHORITY:

Our Supreme Court has held that “absent a finding that parents (i) are unfit or (ii) have neglected the welfare of their children, the constitutionally-protected paramount right of parents to custody, care, and control of their children must prevail.”  Petersen v. Rogers, 337 N.C. 397, 403-04, 445 S.E.2d 901, 905 (1994), as cited in David N. v. Jason N., 359 N.C. 303, 608 S.E.2d 751 (2004).


The Court in Jason N. pointed to the Supreme Court’s decision in Owenby v. Young, 357 N.C. 142, 579 S.E.2d 264 (2003), in which the Supreme Court pointed out that Owenby 

“is instructive on the constitutional interest of a natural parent.  Owenby stated:  the “Due Process Clause of the Fourteenth Amendment protects the fundamental right of parents to make decisions concerning the care, custody, and control of their children.”  Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d 49, 57 (2000).  This parental liberty interest “is perhaps the oldest of the fundamental liberty interests” the United States Supreme Court has recognized.  Id. at 65, 147 L.Ed.2d at 56. . . . This interest includes the right of parents to establish a home and to direct the upbringing and education of their children.  Meyer v. Nebraska, 262 U.S. 390, 399-400, 67 L.Ed. 1042, 1045-46 (1923).  Indeed, the protection of the family unit is guaranteed not only by the Due Process Clause, but also by the Equal Protection Clause of the Fourteenth Amendment and possibly by the Ninth Amendment.  Stanley v. Illinois, 405 U.S. 645, 661, 31 L.Ed.2d 551, 559 (1972).  

Owenby v. Young, 357 N.C. 142, 144, 579 S.E.d. 264, 266 (2003).

“[t]he government may take a child away from his or her natural parent only upon a showing that the parent is unfit to have custody . . . .”  Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001), citing Jolly v. Queen, 264 N.C. 711, 715-16, 142 S.E.2d 592, 596 (1965)).  A parent’s child should not be placed “in the hands of a third person except upon convincing proof that the parent is an unfit person to have custody of the child or for some other extraordinary fact or circumstance.”  Id., (citing 3 Suzanne Reynolds, Lee’s North Carolina Family Law §234 at 22:32 (5th ed. 2000)).  “If a natural parents conduct has not been inconsistent with his or her constitutionally protected status, application of the ‘best interest of the child’ standard in a custody dispute with a nonparent would offend the Due Process Clause.”  Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534 (1997) (citing Petersen, 337 N.C. 397, 445 S.E.2d 901; Quilloin v. Walcott, 434 U.S. 246, 255, 54 L.Ed.2d 511, 520 (1978); Smith v. Org. of Foster Families for Equality and Reform, 431 U.S. 816, 862-63, 53 L.Ed.2d 14, 46-47 (1977)).  See also Barger v. Barger, 149 N.C.App. 224, 560 S.E.2d 194 (2002)(holding that a natural parent is properly awarded custody when found to be a fit parent.)

The trial court is required to make a finding that a natural parent is unfit before denying custody to that parent.  See Moore v. Moore, 160 N.C.App. 569, 587 S.E.2d 74 (2003) (reversing the trial courts order denying reinstatement of appellant’s visitation rights with his minor child because there was no finding of unfitness.)”

In Owenby v. Young, this Court held that “Until, and unless, the movant establishes by clear and convincing evidence that a natural parents behavior, viewed cumulatively, has been inconsistent with his or her protected status, the “best interest of the child” test only applies when the movant first shows, by clear and convincing evidence, that the natural parent has forfeited his or her constitutionally protected status.”  Id. at ___, 579 S.E.2d at ____.  

Appellant acknowledges that the court addressed the issue of conflict between the parents’ rights and the welfare of the child in In re T.K., D.K., T.K. & J.K., 171 N.C. App. 35, 613 S.E.2d 739 (2005).  The Court stated that, “In determining the best interests of the child, the trial court should consider the parents’ right to maintain their family unit, but if the interest of the parent conflicts with the welfare of the child, the latter should prevail.”  Quoting In re Parker, 90 N.C. App. 423, 431, 368 S.E.2d 879, 884 (1988).  However, in the case of T.K., the court made findings about the kids having suffered neglect by their mother and stepfather, the kids did not want to visit with their mother, and one of the kids expressed a desire to kill her stepfather, and the children needed to remain with each other.  The court also found that it was not likely to reunite within the next six months due to the parents’ recent compliance.  


This Court, in quoting Price, has found that “Conduct inconsistent with the presumption includes, but is not limited to, unfit behavior, neglect and abandonment.”  346 N.C. at 79, 484 S.E.2d at 534.  In Adams v. Tessener, 354 N.C. 57, 550 S.E.2d 499 (2001), the court indicated that where the trial court finds that a parent is fit to have custody, it does not preclude the trial court from granting joint or paramount custody to a nonparent where the trial court finds that the parent’s conduct was inconsistent with her constitutionally protected status., David N. v. Jason N., 359 N.C. at 307, 608 S.E.2d at 753. 

Appellant cannot locate a case directly on point as in every case in which this Court has addressed whether a non-removal parent is a suitable parent for placement has also found that non-removal parent to have engaged in activities which are inconsistent with their right to parent, as outlined above, or has not addressed the issue. See, for example, In re McCabe, 157 N.C. App. 673, 580 S.E.2d 69 (2003) (where child placed in custody of father but was not an issue for the Court of Appeals).

2.
APPLICATION IN THIS CASE:

The original juvenile petition was filed on October 5, 2005, B.G. was placed in the physical custody of her mother from October 18, 2005 until January 2006 when she was incarcerated.  There was no reason that B.G. could not have been placed with him instead of Mr. and Mrs. Edwards when the mother was incarcerated since Mr. G. already had an approved home study allowing him to have unsupervised visits and another home study approved in February 2006 providing for her placement.
In the usual juvenile case, the standard of proof at a dispositional hearing, including a permanency planning hearing, is the best interest of the child.  However, in a juvenile case, the court is usually trying to address the placement for a juvenile that has been removed from a parent’s care, or in the case of a non-removal parent, a parent who has failed to act in a manner consistent with his protected interests as a parent.

Mr. G. has not acted in a manner inconsistent with his protected status as a parent.  The allegations which arose in the original petition were not due to any actions on his part and in fact if the mother had not willfully and contemptuously kept him out of B.G.’s life for over three years, B.G. might never have been involved with the court system.  Mr. G. had even cared for B.G. and an older sibling from 1997 to 2001 when the Georgia Department of Social Services took the children into care from the mother.  (R. p. 97)
The trial court in this case was not looking at best interests but rather at the child’s wishes and disregarded that it had not found Mr. G. to be unfit before addressing best interests.  The child had indicated to the court, DSS and the GAL that she wished to stay in Durham with family, her mother and her friends.  Such a feeling is not unusual for any child that has been involved with frequent prior moves due to her mother’s drug abuse.  However, the child’s desires for placement must still operate within the Juvenile Code’s mission to place a child primarily with a parent unless such placement is not safe or the parent is unfit.

The trial court chose to give joint legal custody of B.G. to her father and to Mr. and Mrs. Edwards.  Joint legal custody works best in a setting where the parties can work together and here there were concerns.  The trial court has found that there were disputes regarding visitation between the Edwards and Mr. G.  In addition, the trial court found, “Monica Edwards testified that it is her intention to return B.G. to her mother’s care when she gets herself together.”  (R.p. 85 (FOF 15))  How can joint legal custody work when the primary physical custodians have already indicated that they are willing to return the juvenile to the home of the parent that caused the instability in B.G.’s life and who willfully withheld visits from Mr. G. in the past?
The record is replete with the mother’s efforts at keeping the child from her father for over three years.  During the early part of the juvenile proceeding, the mother repeatedly violated the court’s orders allowing the father to visit with the juvenile and was admonished for doing so.  (R. p. 25) Because the child viewed her father as a stranger at the beginning of the case, Mr. G. agreed to allow B.G. to remain with the Edwards so that she could get to know him and also to allow her some continuity in finishing her school year without moving.  (R. p. 31)  The review held on May 23, 2006 reiterated that summer was meant to be a transition for B.G. to move to her father’s home.  (R. p. 37)  He decided to be a thoughtful parent towards the feelings of his daughter and not move her instantly,  now that delay has caused the court to hesitate in moving her and may have cost him the custody of his daughter.  

A teenager starting high school is a scary experience.  She would have had to make new friends because of the transition to high school.  The summer of 2006 would have been the perfect opportunity to move B.G. with her father, and allow her to transition as if she were merely moving into a new school, not a new town.  

Even after the Summer 2006 visitation dispute, there was still no question that B.G. could be placed safely with her father.  If the court was tasked with finding the best placement for every child, very few children would leave foster care or relative placement.  The legal and social service system are to assist the parent in being able to provide a safe and stable home for their children.  Mr. G. can provide that for B.G.

Although the trial court found that the Edwards have provided B.G. with the most stability she had known, B.G. had only been placed there for one month at the time the earliest hearing was held in which B.G. could have been moved to her father’s home.  The Edwards had previously disrupted an earlier placement after a short period of time, causing the filing of the motion for non-secure custody.  Due to their actions, B.G. was returned to the topsy-turvy world of her mother’s care which invariable fell once the mother relapsed into drug use.  The end result was that B.G. was again moved and she and her sister, B.D.G., were put into separate placements.  (R. p. 10-12, 14-16)  This may happen again as Mrs. Edwards has indicated that she will return B.G. to the mother when the mother yet again “gets herself together.”  
The bottom line is that B.G. was afraid that the same thing that happened while she lived with her mother (having no contact with her father) would happen if she lived with her father (having no contact with her mother).  B.G. did not want to move again.  She was afraid that if she moved, she would lose contact with her mother and sisters.  This is easily remedied by having a specific visitation schedule in any order granting Mr. G. custody.  

The trial court had no valid reason not to grant sole custody to Mr. G.  The father was able to provide for her safety and need for a stable home and he was a fit and proper parent.  B.G. would be better off by immediately placing her with her father.  She could still visit with her siblings and her mother as set out by the court.  Mr. G. has tried to address this at every opportunity, beginning October 24, 2005 when he was first served with the petition and as evidenced by his appeal of the first permanency planning hearing.  Mr. G. has acted consistently with his duties and obligations as a parent and therefore is entitled to full custody both due to the Juvenile Code’s preference for a natural parent and due to his protected interest as a parent who has not forfeited his protected status as a parent of B.G.  This Court should reverse the trial court’s order with instructions to move the child immediately.  

CONCLUSION

The trial court committed reversible error in this matter.  The trial court failed to make adequate findings of fact and conclusions of law pursuant to N.C. Gen. Stat. §7B-907.  In addition, the trial court failed to make the required findings of fact and conclusions of law when it granted physical custody of B.G., a fifteen year old, to Mr. and Mrs. Edwards and joint legal custody of B.G. to Mr. and Mrs. Edwards and appellant when appellant is B.G.’s father and a fit parent to care for her.  This Court must reverse the trial court’s decision in this matter and remand with instructions on the required findings of fact and the factors to be examined in deciding whether to give custody to a non-parent over a non-removal and non-offending parent.

Submitted this the 10th day of March, 2008.
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� The juvenile is referred to as “B.G.” throughout this brief in accordance with R.A.P. 3A(b) to protect her confidentiality.  Her siblings are also referred to by their initials, B.D.G., C.D. and C.D.2.


� Counsel utilized � HYPERLINK "http://www.mapquest.com" ��www.mapquest.com� and asked for driving directions between Greensboro and Durham, without specific street locations, to determine estimated travel time.


� The only reference to this prior custody order is made in the narrative of the proceedings during the testimony of Mr. G.  There were no documents filed or any inquiries made about this order in this or other hearings in this matter.
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