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JUDICIAL DISTRICT 19B


NORTH CAROLINA COURT OF APPEALS


*******************************************

IN RE:

)

R.A.H.

)  From Randolph County
)  No. 00 J 186


QUESTIONS PRESENTED
I.  DID THE TRIAL COURT ERR IN ITS TERMINATION ORDER BY FAILING TO FIND THE FACTS SPECIALLY OR TO INDICATE WHAT THE ULTIMATE FACTS ARE?

II.  DID THE TRIAL COURT ERR IN FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE MINOR CHILD PRIOR TO THE HEARING AND IN ACCORDANCE WITH N.C.G.S. 7B-1108? 

III.  ARE THE TRIAL COURT’S FINDINGS OF FACT #69, 85-86, 101-102, 133-134, 239, 241-242, 295, 307, 312, 322, 326, 344, 352-353, 356, 358, 360, 366-369, 408-414, 425-426 IN THE TERMINATION ORDER SUPPORTED BY CLEAR AND CONVINCING EVIDENCE?  

IV. IS THE TRIAL COURT’S FINDING AND CONCLUSION THAT RESPONDENT NEGLECTED HER CHILD SUPPORTED BY PROPER FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE?

V.  IS THE TRIAL COURT’S FINDING AND CONCLUSION THAT RESPONDENT WILLFULLY LEFT HER CHILD IN FOSTER CARE FOR MORE THAN TWELVE MONTHS WITHOUT MAKING REASONABLE PROGRESS IN CORRECTING THE CONDITIONS WHICH LED TO THE REMOVAL OF HER CHILD SUPPORTED BY PROPER FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE?    

VI.  DID THE TRIAL COURT ABUSE ITS DISCRETION IN CONCLUDING THAT THE TERMINATION OF RESPONDENT’S PARENTAL RIGHTS WAS IN THE BEST INTERESTS OF THE MINOR CHILD? 


STATEMENT OF THE CASE
On Sept. 1, 2000, Petitioner filed a petition to terminate Respondent’s parental rights.  On Jan. 8, 2001, an order was entered appointing an attorney advocate.  On Jan. 26, 2001, Respondent filed a response to the petition to terminate parental rights.  After a pretrial conference on Feb. 9, 2001, an order was entered on March 7, 2001 identifying the issues for trial and ordering the production of certain documents.

The termination hearing began on Feb. 13, 2001.  On Feb. 27, 2001, an order was entered appointing the attorney advocate as guardian ad litem for the minor child.  On March 22, 2001, a second order was entered appointing the attorney advocate as guardian ad litem.  Both orders released the attorney advocate from his duties in that role.

On March 29, 2001, an order was entered denying Respondent’s motion for a mistrial for the failure to appoint a guardian ad litem prior to Feb. 27, 2001.  On May 11, 2001, an order was entered denying the Respondent’s request for a guardian ad litem.

The termination hearing was held on Feb. 13, Feb. 14, Feb. 26, and Feb. 27, 2001; March 22, 2001; April 9, April 10, and April 24, 2001; May 2, May 11, and May 17, 2001; July 19 and July 31, 2001.  On August 23, 2002, an order was entered terminating Respondent’s parental rights.

On Aug. 26, 2002, Respondent filed a notice of appeal.

An appointment of appellate counsel for the Respondent was filed on Sept. 12, 2002.  The transcript and record on appeal were filed but appellate counsel did not file a brief.  On Jan. 7, 2004, an order was entered dismissing the appeal.  On April 29, 2004, a petition for writ of certiorari was filed.  On May 14, 2004, an order was entered allowing the petition of certiorari.

On May 27, 2004, new appellate counsel was appointed.  The proposed record on appeal was served on July 1, 2004.  The record on appeal was filed and docketed on July 21, 2004.  The printed record was mailed on Aug. 5, 2004.    


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
The Court of Appeals has jurisdiction over this appeal by virtue of N.C.G.S. 7A-27(c) and 7B-1113.  Respondent filed a timely notice of appeal on Aug. 26, 2002.  This appeal is from a final order.


STATEMENT OF THE FACTS
This case involves the termination of a mother’s parental rights to one of her three children.  R. Fleishman is the mother of three children.  At the time of the termination hearing, J.F. was seven years old, T.H. was five years old, and R.A.H. was three years old.  J.F. and T.H. are both boys. The children’s father is not involved with them. (R pp. 39-40, T p. 1657, Exhibit p. 15)

On June 11, 1998, the children were taken into DSS custody because, while Ms. Fleishman was sleeping, the boys got out of the house in the middle of the night on two occasions.  R.A.H. had severe diaper rash and a fever and was diagnosed with an ear infection and pneumonia. (R pp. 41-42)

Ms. Fleishman entered into various plans with DSS in an attempt to comply with their directives.  T.H. returned home in October of 1998.  J.F. returned home in December of 1998.  Both children have had behavioral problems since birth.  T.H. had some general developmental needs.  He still sees a clinical social worker/therapist once a month.  J.F. has ADHD and some developmental delays and is impulsive.  He sees the same therapist twice a month.  T.H. and J.F. have been in Ms. Fleishman’s custody continuously since they returned home in 1998. (R pp. 41-42,62-63, T pp. 1070-1072,1113-1114,1658, Exhibit pp. 35-40) 

In June of 1999, the neglect petition regarding T.H. and J.F. was dismissed.  Ms. Fleishman stipulated to the conclusion that R.A.H. was neglected in that Ms. Fleishman engaged in “action or inaction which resulted in or contributed to R.A.H. experiencing severe developmental deficiencies.” (R p. 15, Exhibit p. 47) 

In August of 1998, Ms. Fleishman was evaluated by a psychologist in order to address issues of parenting capacity. As part of the evaluation, it was noted that Ms. Fleishman had been in special education courses while she was in school.  Ms. Fleishman dropped out of school in 10th grade at the age of 18.  The psychologist put her at a 2nd grade level in reading and writing.  According to the psychologist, Ms. Fleishman is functionally illiterate.  Ms. Fleishman was sexually and physically abused as a child. (T pp. 1273-1275,1420)

Full scale I.Q. tests showed that Ms. Fleishman was in the borderline impaired range with a score of 77.  Her verbal I.Q. was in the mentally deficient range.  Other assessments showed that Ms. Fleishman has trouble maintaining intimate relationships and had “deficits in her nurturing drive.” (T pp. 1277-1283)

Ms. Fleishman would not benefit by a talk based parent training class or from written information.  For Ms. Fleishman to fully understand instructions, she must be shown on a repetitive basis.  Role-playing in the home and doing it over and over again is the type of training Ms. Fleishman needs. (T pp. 1285-1287)

In the adjudication order entered in June of 1999, Ms. Fleishman was to participate in parenting training with Early Childhood Intervention (ECI) in-home services; to follow treatment recommendations of mental health in-home services with a concentration on issues of attachment, nurturing, and one-on-one attention; visitation; maintenance of appropriate housing with locks; and attendance at therapy sessions for the juveniles. (R p. 16, Exhibit p. 48)

Along with the court directives, Ms. Fleishman entered into plans with DSS in March of 1998, June of 1998, October of 1998, December of 1998, October of 1999, and November of 1999. (Exhibit pp. 1-14,33-34,41-45,59-67)

The plans in March of 1998, June of 1998, October of 1998, and December of 1998 deal primarily with the boys and provide for appropriate supervision and treatment for their special needs.  

The first plan which deals with R.A.H. is in October of 1999, which was after a trial placement with Ms. Fleishman had begun.  Ms. Fleishman was to continue with her mental health therapy; to make all medical appointments and ECI in-home services for R.A.H. and for herself and to demonstrate the ability to perform instructions with ECI workers.  She was to continue with “all measures as in prior [Family Services Case Plans] and court orders” and to inform DSS of changes in her address, employment and “household composition.” (Exhibit pp. 59-63)

In November of 1999, another plan focused on attending to R.A.H.’s medical needs promptly and keeping “close spaces” smoke free.  In this plan, Ms. Fleishman was to maintain stable employment. (Exhibit pp. 64-67)

When R.A.H. was taken in June of 1998, she was four months old. She was a medically fragile child.  Even after she was placed in foster care, she was hospitalized at least twice for respiratory problems.  There were numerous visits to the doctor for asthma.  She was diagnosed with mild cerebral palsy in October of 1998 and began receiving therapy through ECI in-home services while in foster care. (T pp. 277-278,301-302,399-400,730-731,914,917-922) 

By the time of the termination hearing, R.A.H. was no longer medically fragile.  Her asthma was classified as moderate persistent or mild persistent.  She no longer received therapy for her cerebral palsy. (T pp. 921-922,924,2013,2081-2082,2085)

From June of 1998 to September of 1999, Ms. Fleishman worked on her situation.  She began going to therapy and working with ECI in-home services in regards to J.F.  She took the children to their therapy and doctor’s appointments.  In November and December of 1998, R.A.H. began receiving physical and occupational therapy at the ECI clinic, so that Ms. Fleishman could attend the sessions along with the foster mother.  Ms. Fleishman became consistent in attending these sessions in May of 1999. (T pp. 265-271,279-281,1089,1096-1097,1168, Exhibit p. 50)

In September of 1999, R.A.H. was placed with Ms. Fleishman.  However, in November of 1999, R.A.H. was hospitalized with a respiratory illness.  Ms. Fleishman separated from her husband and changed residences.  R.A.H. was sick again in January of 2000 with a runny nose, cough, and fever.  Ms. Fleishman continued with R.A.H.’s physical therapy to the point that she was released in February of 2000. (T pp. 405,441,467,558-560,590-594,689-691, Exhibit pp. 52,90-112)

In March of 2000, DSS was generally dissatisfied with Ms. Fleishman’s care of R.A.H. and took her back into custody.  R.A.H. was taken directly to the doctor, and she had a runny nose and cough, ear infection, and diaper rash. (T pp. 598-636,933-934, Exhibit pp. 68-70)

On March 9, 2000, the permanent plan was changed to adoption.  Since that time, R.A.H. has experienced intermittent respiratory problems and has been hospitalized. (T pp. 2008-2009, Exhibit pp. 68-70)

After the plan was changed to adoption, Ms. Fleishman continued to attend therapy, as did the boys.  Ms. Fleishman lived at the same residence from Jan. 2000 to the time of the termination hearing.  She maintained steady employment, given her job skills and educational level. (T pp. 1096-1097,1101,1111-1114,1168,1539-1543,1614)  

After the plan was changed to adoption, Ms. Fleishman was allowed to visit R.A.H. once a week for an hour in a highly supervised setting.  The visits were in a room at DSS and were watched by a “visitation monitor.”  Ms. Fleishman took the boys and visited R.A.H. every chance she got. (T pp. 416,1641-1646)  

After a lengthy hearing held over the course of several months in 2001, on August 23, 2002, Ms. Fleishman’s parental rights were terminated.  The court concluded that R.A.H. was neglected; that Ms. Fleishman had willfully left R.A.H. in foster care for more than 12 months without making reasonable progress in correcting the conditions which led to the removal of the child; and that the termination of Ms. Fleishman’s parental rights was in R.A.H.’s best interest. (R pp. 39-73)

Ms. Fleishman’s two boys remained in her custody.      


ARGUMENT
I.  THE TRIAL COURT ERRED IN ITS ORDER TERMINATING RESPONDENT’S PARENTAL RIGHTS, AS THE ORDER DOES NOT FIND THE FACTS SPECIALLY OR INDICATE WHAT THE ULTIMATE FACTS ARE.

ASSIGNMENT OF ERROR NO. 1 (R p. 98)  

Rule 52 of the N.C. Rules of Civil Procedure requires the court to find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.  N.C.G.S. 1A-1, Rule 52(a)(1)(2001). The trial court’s factual findings must be specific ultimate facts, which are the final resulting effect reached by processes of logical reasoning from the evidentiary facts.  Appalachian Poster Advertising Co. v. Harrington, 89 N.C. App. 476,479, 366 S.E.2d 705,707 (1988).  The court is not required to recite all of the evidentiary facts found.  The court must make specific findings of ultimate facts which are determinative of the questions involved in the action and essential to support the court’s conclusions of law.  Quick v. Quick, 305 N.C. 446,452, 290 S.E.2d 653,658 (1982).

In its thirty-five page order with its 426 findings of fact, the court recited practically all of the Petitioner’s evidence and some of the Respondent’s evidence.  In most of the findings, the form of the statement is as a fact.  However, the findings recount exhaustively the testimony of all of the Petitioner’s witnesses.  The court did not find the facts specially nor did the court give an indication of which facts determined the Respondent’s alleged neglect and/or lack of progress.  After reading the order, the reader is still left wondering what facts constituted neglect and/or the lack of progress.  This is not finding ultimate facts which are determinative of the questions involved in the action and essential to support the court’s conclusions of law.  It is more of an accounting of the evidence presented at the hearing.  (R pp. 39-73)    

This case is unlike a case in which the court incorporates by reference a related court file into the order and then includes no written findings of fact, evidentiary or ultimate.  However, the result is similar.  It is confusion and uncertainty as to exactly what facts proved the grounds which were used to terminate the Respondent’s parental rights.  The purpose of the ultimate findings of fact is to answer the pertinent questions involved with some clarity and to explain how the court arrived at the conclusions it did.  The termination order in this case is erroneous, because it does not specify what facts led the court to terminate Respondent’s parental rights.

II.  THE TRIAL COURT FAILED TO APPOINT A GUARDIAN AD LITEM FOR THE MINOR CHILD PRIOR TO THE HEARING AND IN ACCORDANCE WITH N.C.G.S. 7B-1108.

ASSIGNMENT OF ERROR NO. 2 (R p. 98)

N.C.G.S. 7B-1108(b) provides for the appointment of a guardian ad litem for the child if a respondent files a written response denying material allegations in the termination petition.  N.C.G.S. 7B-1108(a) and (b) (2000).  Specifically, “if an answer or response denies any material allegation of the petition or motion, the court shall appoint a guardian ad litem for the juvenile to represent the best interests of the juvenile...”  N.C.G.S. 7B-1108(b).

On Jan. 26, 2001, Respondent filed her response denying the material allegations of the petition. (R pp. 21-25) An attorney advocate for the minor child had been appointed on Jan. 8, 2001 but no guardian ad litem. (R p. 20) The purpose of the appointment of only an attorney advocate makes no sense, as the attorney advocate is to represent the guardian ad litem.  The guardian ad litem, who is supposed to represent the minor child, actually investigates the facts and forms an independent opinion as to what the case is about and what is in the child’s best interest.  Without a guardian ad litem, who was the attorney advocate representing?

After the termination hearing started and Petitioner had put on four days of evidence, on Feb. 27, 2001, the court changed the appointment of the attorney advocate to one of guardian ad litem. (R pp. 26,30-33, T pp. 796-800)

In fact, prior to the hearing, the attorney advocate had done no independent investigation of the facts.  He knew nothing of R.A.H.  He knew nothing of Ms. Fleishman or her relationship with her sons and daughter.  He knew nothing about the case except the allegations made by the DSS, which were detrimental to Ms. Fleishman. (R pp. 34-35, T pp. 810-813,816-817)  

When the attorney advocate did become guardian ad litem, he had been prejudiced by four days of testimony by the DSS.  He joined the proceeding when it was at its most adversarial.  He did not interview Ms. Fleishman or the various mental health and other types of professionals involved with Ms. Fleischman and the children.  He did, though, talk with DSS caseworkers at the hearing. (R pp. 34-35, T pp. 810-813,816-817)  

After the attorney advocate’s appointment as guardian ad litem, the evidence does not show what he did to investigate the case.  Certainly, the guardian served as an advocate for the foster parents during the best interest phase of the hearing. (T pp. 2011-2014,2078-2094,2123-2125) 

During the termination hearing, on March 22, 2201, Respondent made a motion for a “mistrial” because of the late appointment of the guardian ad litem.  The motion was denied. (R pp. 34-36, T pp. 806-829) 

In its order denying the Respondent’s motion, the court finds that no party was prejudiced by the late appointment of the guardian ad litem, because the guardian ad litem, when he was an attorney advocate, had the opportunity to cross examine witnesses and to object to exhibits.  However, because the attorney advocate had not investigated the facts of the case or done his own assessment of the parties and the child involved, he was not in a position to cross examine a witness or object to an exhibit in a way which would be useful to the court or would elicit new information.  For that reason, it is hard to understand how the attorney advocate’s ability to cross examine a witness is related to prejudice in the hearing. (R pp. 34-36)

The prejudice in the hearing is to the purpose and function of a guardian ad litem for the minor child.  The minor child has a voice in the guardian ad litem.  When the guardian ad litem is true to his purpose, he does not rely on the DSS.  He does not rely on the foster parents.  He does not rely on the Respondent.  He does his own thorough and independent evaluation and forms his own objective opinion as to what is in the best interest of the child.

The prejudice is that the guardian ad litem did not represent the best interest of the child. 

The court also finds in its order that “N.C.G.S. 7B-1108 does not state a time at which a Guardian ad Litem has to be appointed, although this statute does appear to contemplate the appointment of a Guardian ad Litem prior to the special hearing provided for in this section.” (R p. 36)

As previously noted, N.C.G.S. 7B-1108(b) states that “if an answer or response denies any material allegation of the petition or motion, the court shall appoint a guardian ad litem for the juvenile to represent the best interests of the juvenile...”  N.C.G.S. 7B-1108(b)(2000).  N.C.G.S. 7B-1108(b) also provides for the appearance of the guardian ad litem at the pretrial conference held prior to the termination hearing.  This means that the guardian ad litem for the child must be appointed after the answer is filed and prior to the pretrial conference.  The statute does not “contemplate” anything.  It mandates the appointment, and it sets out the time frame for the appointment.

On Jan. 26, 2001, Ms. Fleishman filed her response denying all of the material allegations of the petition.  The court erred by not appointing a guardian ad litem after the answer was filed and before the pretrial conference, which was held in anticipation of the termination hearing.  The court further erred in finding that no party had been prejudiced by the appointment of a guardian ad litem who did not know the facts of the case but who had sat through four days of evidence presented by Petitioner.

III.  THE TRIAL COURT’S FINDINGS OF FACT #69, 85-86, 101-102, 133-134, 239, 241-242, 295, 307, 312, 322, 326, 344, 352-353, 356, 358, 360, 366-369, 408-414, 425-426 IN THE TERMINATION ORDER ARE NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 4  (R p. 98)

Pursuant to N.C.G.S. 7B-1109(f), the Petitioner has the burden of proving grounds for the termination of parental rights by clear, cogent, and convincing evidence.  N.C.G.S. 7B-1109(f) (2003).  Moreover, the standard of review in a nonjury trial is whether there is competent evidence to support the trial court’s findings of fact.  Shear v. Stevens Building Co., 107 N.C. App. 154, 418 S.E.2d 841 (1992).  The findings of fact, then, must be supported by competent evidence.

The most erroneous and prejudicial findings of fact in the termination order come from a psychologist’s testimony, Dr. Sheaffer.  They are findings of fact #344, 352-353, 356, 358, 360, 366-369. (R pp. 66-68, T pp. 1271-1447)

Dr. Sheaffer performed a psychological evaluation of Ms. Fleishman, which was designed to assess Ms. Fleishman’s parenting capacity.  Dr. Sheaffer met with Ms. Fleishman one time - on August 10, 1998.  He read court orders from June 1999, Sept. 1999, December 1999, March 2000, and Sept. 2000.  The content of these orders consists primarily of form language used in every DSS case.  Dr. Sheaffer had one conversation with the DSS caseworker, Ms. Thrusher.  The substance of the conversation was never disclosed in  the evidence other than the DSS caseworker said Ms. Fleishman had received “extensive ECI services.” (T pp. 1272-1274,1299-1300,1302-1304,1307,1391-1392,1398, Exhibit pp. 46-49,50-54,55-58,68-70,71-72)

Yet Dr. Sheaffer was allowed to express broad, sweeping,  prejudicial, and conclusory opinions on Ms. Fleishman’s ability to properly and safely care for “a minor child.”  In the findings of fact in the termination order, Dr. Sheaffer’s testimony is used to find that Ms. Fleishman displays a lack of nurturing and attachment; that Ms. Fleishman has not properly supervised the children and failed to meet the needs of the children and that it is likely to continue in the future; that Ms. Fleishman may not anticipate or respond to R.A.H.’s needs; and, most objectionable, that “there is a high probability of a repetition of neglect by Ms. Fleishman.” (R pp. 66-68, T pp. 1295-1299,1327-1328,1331-1332)

In fact, Dr. Sheaffer’s conclusions about bonding and relationships come from tests that assessed Ms. Fleishman’s potential given the way her brain processes.  He did not look at her actual life. (T pp. 1439-1440)

Similarly, Dr. Sheaffer did not know what training Ms. Fleishman actually received - only that DSS described it as being “extensive.”  Dr. Sheaffer did not read any ECI case plans or reports.  He did not read any DSS reports.  He did not know the facts of the case.  (T pp. 1299-1300,1302-1304,1307,1318,1391-1392)

Even while making these broad opinions, which were based on many assumptions, Dr. Sheaffer admitted that knowing the exact services provided would be important in assessing whether the problem can be corrected with learning skills. (T pp. 1323-1324)

Rule 702(a) of the Rules of Evidence allows for testimony of an expert in the form of an opinion if his specialized knowledge will “assist the trier of fact to understand the evidence or to determine a fact in issue...”  N.C.G.S. 8C-1, Rule 702(a)(1995).  If requested by an adverse party, N.C. Rule of Evidence 705 requires an expert to disclose the underlying facts and data which form the basis of her opinion.  N.C.G.S. 8C-1, Rule 705 (1983).  Underlying both of these rules is the requirement that the source of the expert’s information is reliable.  If the source of the information is unreliable, then the expert’s opinion is inadmissible.  Donavant v. Hudspeth, 318 N.C. 1, 20-27, 347 S.E.2d 797 (1986). 

Dr. Sheaffer’s opinions should have been limited to the evaluation in 1998 and its findings.  That is all he reliably knew.

Margaret Molpus is a clinical social worker who treats T.H. and J.F. (R p. 62, T pp. 1063-1067,1070) In general, Petitioner pressed Ms. Molpus for definite opinions, even in areas which involved using assumptions or speculation.  Consequently, most of her answers were qualified.  This is not reflected in any of the findings of fact which come from Ms. Molpus’s testimony.  

For example, in finding of fact #307, the court finds that Ms. Fleishman is successful less than fifty percent of the time in carrying out behavior plans for the boys.  In her actual testimony, when directly asked for a percentage, Ms. Molpus says that she would not feel comfortable giving a percentage without knowing what goes on at home.  However, the Petitioner kept pressing her to the point that she said she would be inclined to say that it was probably less than fifty percent of the time, but that she was really not sure.  The finding of fact, then, is not consistent with the actual testimony and evidence.  (R p. 63, T pp. 1076-1078) 

At other points, as when Petitioner attempts to relate some of J.F.’s and T.H.’s problems to “non-nurturing,” Ms. Molpus admits that there is speculation in her answer and that the behavioral problems have many sources and causes.  The findings of fact are much more certain and unqualified than Ms. Molpus’s actual testimony. (R p. 63, T pp. 1078-1081)

In finding of fact #312, the court finds that Ms. Molpus said that the care of another child could possibly adversely affect Ms. Fleishman’s ability to parent. (R p. 63)

The evidence was as follows:

Q.  Do you have any involvement with the juvenile [R.A.H.]?

A.  No.

Q.  Okay.  Do you have an opinion as to the mother’s 

ability to provide care for another juvenile?

A.  Without knowing that child, I really don’t---

I don’t think I really should say that I have one.

...

Q. ...Would another child---what if any problems would

you anticipate as to another child being placed with

the mother?

A.  It’s possible that the care of an additional child

would be, you know, another responsibility...And there,

that could adversely affect her ability to carry out her 

responsibilities, but it’s not my impression that her

current difficulties grow out of being overwhelmed by

stress, as I’ve said.  (T pp. 1087-1089)

Clearly, Ms. Molpus refused to express an opinion, because she was not able to form a reliable one. (T p. 1106-1107)  Thus, there should have been no finding that Ms. Molpus formed any opinion about Ms. Fleishman and R.A.H. 

In finding of fact #322, the court seems to find that Ms. Molpus said that Ms. Fleishman has not met the emotional needs of her children to the point that they are neglected and that she is unable to meet the children’s “physical, emotional, and mental needs.” (R p. 64)

The evidence is that Ms. Molpus generally believes that a “consistent pattern of a child’s emotional’s needs not being met” can be a “form of neglect.”  That is by her personal definition of neglect as opposed to a legal one.  (T pp. 1153-1155,1157-1158)  

In fact, Ms. Molpus said that she thinks Ms. Fleishman has shown a pattern of trying to meet the emotional needs of T.H. and J.F. (T p. 1158) Moreover, when asked if Ms. Fleishman was “emotionally, psychologically, and mentally capable of caring for her children,” Ms. Molpus said, “not completely, no.” (T p. 1158)  The question was about Ms. Fleishman’s capabilities.  The finding of fact is about the children’s needs.  Either way, the finding is so broad as to make no sense.  Many, if no most, parents are incapable of meeting all of their children’s “emotional, psychological, and mental needs.”

Frances Davis was the ECI specialist who worked with R.A.H. (T pp. 239,271) Similar to Ms. Molpus, some of the findings of fact which come from Ms. Davis’s testimony are much more specific than the actual testimony was.  In findings of fact #85 and 86, the court seems to find that Ms. Davis was able to pinpoint the cause of R.A.H.’s developmental delays.  In fact, her testimony was full of generalities about any parent and any child, as opposed to R.A.H. and Ms. Fleishman, and Ms. Davis never says any more than a lack of interaction and a lack of experience in moving around may result in developmental delays. (R p. 45, T pp. 271-277)

Findings of fact #101-102 and #133-134 are all personal assessments Ms. Davis made as to Ms. Fleishman’s relationship with R.A.H. and her parenting capabilities.  They are objectionable, because Ms. Davis saw Ms. Fleishman nine times between Sept. 1999 and Feb. of 2000.  The sessions were for one hour each time.  Even by Ms. Davis’s account, she was not able to assess Ms. Fleishman’s ability to follow through with her suggestions. Ms. Davis did not have the requisite knowledge to make such general and critical judgments. (T pp. 337,347-348,418)            

Findings of fact #69, 239, 242, 326, 410, 411, 413, and 425 in the termination order are all findings related to the evidence of alleged neglect and Ms. Fleishman’s alleged willful failure to correct the conditions leading to R.A.H.’s removal and are argued in arguments IV and V of this brief. (R pp. 44,57,64,70-72)

Findings of fact #241 and 295 in the order are related to the evidence of R.A.H.’s best interest and are argued in argument VI of this brief. (R pp. 57,62)

Findings of fact #408, 409, 412, 414, and 426 are conclusions of law and not proper findings of fact.  On appeal, they are fully reviewable.  See Hart v. Hart, 74 N.C. App. 1, 327 S.E.2d 631 (1985). (R pp. 70-72)        

IV.  THE TRIAL COURT’S CONCLUSION THAT RESPONDENT NEGLECTED HER CHILD IS NOT SUPPORTED BY SUFFICIENT, COMPETENT EVIDENCE OR FINDINGS OF FACT. 

ASSIGNMENT OF ERROR NO. 5 (R p. 98) 

N.C.G.S. 7B-1111(a)(1) allows the court to terminate parental rights in the case of neglect.  See N.C.G.S. 7B-1111(a)(1)(2003).  A neglected juvenile within the meaning of G.S. 7B-101(15) is “a juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent...or who is not provided necessary medical care...or who lives in an environment injurious to the juvenile’s welfare...”  N.C.G.S. 7B-101(15) (1999). 

In June of 1999, Ms. Fleishman stipulated to an order which concluded that R.A.H. was a “neglected juvenile ...in that the Respondent-Parents engaged in action or inaction which resulted in or contributed to R.A.H. experiencing severe developmental deficiencies.”  The boys were not adjudicated neglected, as the petitions involving them were dismissed in the same order.  (R pp. 14-17) 

However, neglect for the purposes of terminating parental rights may not be based on conditions which existed in the distant past but no longer exist. In Re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985). The court must consider any evidence of a change in conditions and determine whether prior neglect exists or is likely to recur.  In Re Manus, 82 N.C. App. 340, 346 S.E.2d 289 (1986).  The Court, then, must make findings based on changed conditions in light of the neglect and the probability of its repetition. In Re Garner, 75 N.C. App. at 137, 330 S.E.2d at 35.

The standard of proof is by clear and convincing evidence. See N.C.G.S. 7B-1109(f) (2003).

In this case, the termination order relied on the stipulated adjudication of neglect in 1999.  The court then seemed to find that Ms. Fleishman’s present care of the boys is substandard and relied on that finding to support the requirement for a finding that the repetition of neglect is likely. (R pp. 39-72)

Out of all of the facts included in the court’s lengthy order,

the most important fact is the fact that the boys have never been adjudicated neglected.  The boys were out of Ms. Fleishman’s custody for only a short time in 1998.  Since then, Ms. Fleishman has cared for the boys.  She takes them to their doctor’s and therapist’s appointments.  She deals with their behavioral problems in school and at home.  She goes to therapy herself.   She takes them to visit R.A.H.  She works. She cooks.  She cleans the house and the yard.  She deals with D.S.S. as a constant presence in her life.  And the boys stay with her.  (T pp. 1539-1543,1560-1563,1570,1582-1583,1605-1610,1613-1615,1625-1629,1634-1636,1638-1640,1644,1658,1665,1679-1680,1757-1760) 

At the time of the termination hearing, the last word from D.S.S. regarding any alleged neglect of the boys was, “Thank you for working with me in reaching our goal of keeping your children safe.” (Exhibit p. 126)  It was ironic, then, that D.S.S. would be attempting to prove, and the court would be seeming to accept the argument, that Ms. Fleishman’s boys were neglected.

Certain of the professionals who have been involved in the case expressed concern over Ms. Fleishman’s ability to provide for the safety and development for all three children.  However, the proof was never more than that - a concern.  Even if the concern has a substantive basis, it is too speculative to support a finding of probable neglect when the required burden of proof is by clear and convincing evidence.

For instance, Beverly Brown, the physical therapist, when directly questioned, said that she had concerns about Ms. Fleishman spending extra one-on-one time to help Roycie with her future physical needs. (T pp. 463-464) In the order, this testimony became: “Ms. Brown expressed concerns about the continued safety and development of R.A.H. if left in Ms. Fleishman’s custody because R.A.H. needs much individual attention and she did not observe Ms. Fleishman doing this in the sessions.” (R p. 49) Margaret Molpus, the boys’ clinical social worker, said that the “care of an additional child could possibly adversely affect Ms. Fleishman’s ability to parent.” (emphasis added) (R p. 63) Based on testing for a psychological evaluation, court orders, and the DSS caseworker’s accounting of the case, and upon direct and often leading questioning by D.S.S., Dr. Schaeffer expressed concern over the safety of all of the children.  Interestingly, Dr. Schaeffer was not questioned about R.A.H. but about “a minor child.” (R pp. 66-67, T pp. 1327-1328,1330-1332)

In regards to R.A.H., since March of 2000, the only activity Ms. Fleishman was allowed to engage in was visitation for one hour a week. (T p. 416,1643)  The visitation was in a room at D.S.S. and was watched with a critical eye by visitation monitors and D.S.S. caseworkers.  The record does not disclose why the visit was so highly supervised.  However, the undisputed evidence is that Ms. Fleishman visited as often as D.S.S. allowed her to visit.  Surely, that evidence would not indicate a probability of future neglect.  
Petitioner presented a lot of testimony about locks; about unsafe conditions in and outside of Ms. Fleishman’s home; about Ms. Fleishman’s ability to discipline the boys effectively; about Ms. Fleishman’s inability to nurture her children.  The trial court found a lot of facts about these same things.  Yet the trial court did not find and has not found that the boys are neglected.  

In effect, the trial court attempted to find and to conclude that these same conditions which make it a probability that R.A.H. will be neglected do not constitute neglect of the boys.  Clearly, this is an impossibility and is error.  

The evidence presented regarding the likelihood of present and future neglect was not by clear and convincing evidence.  Similarly, the findings in the order do not support such a conclusion.

V.  THE TRIAL COURT’S CONCLUSION THAT RESPONDENT WILLFULLY LEFT HER CHILD IN FOSTER CARE FOR MORE THAN TWELVE MONTHS WITHOUT MAKING REASONABLE PROGRESS IN CORRECTING THE CONDITIONS WHICH LED TO THE REMOVAL OF HER CHILD IS NOT SUPPORTED BY SUFFICIENT EVIDENCE OR FINDINGS OF FACT.

ASSIGNMENT OF ERROR NO. 6 (R p. 98)

Pursuant to 7B-1111(a)(2), the court may terminate parental rights if it finds that the parent willfully left the children in foster care more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the children. Willfulness is established when the respondent  had the ability to show reasonable progress but was not willing to make the effort.   In Re McMillon, 143 N.C. App. 402, 546 S.E.2d. 169 (2001).  Willfulness is not precluded just because the mother made some efforts to regain custody of the child. In the Matter of Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  At the same time, the progress only has to be reasonable taking into account the circumstances.

R.A.H. was taken from Ms. Fleishman’s care primarily because of medical concerns.  R.A.H. had severe diaper rash and a fever.  She was diagnosed with an ear infection and pneumonia.  As the case evolved, DSS became concerned at the amount of time the child was sitting in a car seat or baby swing and perceived a lack of nurturing by Ms. Fleishman. (R pp. 42-45)

Relatedly, but not directly involving R.A.H., the boys had gotten out of the house in the middle of the night while Ms. Fleishman was sleeping.  The boys also had developmental needs, but  they do not seem to be the reason the boys were taken from Ms. Fleishman’s custody. (R pp. 41-44) 

After the children were taken, Ms. Fleishman was ordered to participate in ECI in-home services; to undergo mental health therapy; to visit with the children; to maintain locks on the house; and to attend therapy sessions for the juveniles.  In March of 1998, June of 1998, October of 1998, and December of 1998, Ms. Fleishman entered into case plans with DSS which had provisions which were similar to the adjudication order. (R p. 14-17, Exhibit pp. 1-14,33-34,41-45)

Incidentally, the court orders and case plans are not simple and easy to understand.  Although there is more specificity in the case plans beginning in October of 1998, they are very general and would not be understood by anyone who is unfamiliar with terms used in DSS cases, let alone by someone who may be functionally illiterate. 

Ms. Fleishman did participate in ECI in-home services.  She underwent a psychological evaluation.  She went to mental health therapy.  She secured her home, so that the boys could not get out.  She attended therapy sessions for the boys.  When it started, she attended physical and occupational therapy sessions for R.A.H.  She visited with all three children. (R pp. 65, T pp. 265-271,279,1089,1096-1097,1168,1176-1184, Exhibit p. 50) 

In October of 1998, Ms. Fleishman’s progress was such that T.H. returned home.  In December of 1998, Ms. Fleishman’s progress was such that J.F. was returned home.  In June of 1999, the petitions regarding T.H. and J.F. were dismissed.  T.H. and J.F.  remain in their mother’s custody. (R pp. 14-17, T p. 1658, Exhibit pp. 46-49)

In September of 1999, Ms. Fleishman had progressed to the point that R.A.H. began a trial placement with Ms. Fleishman.  In October of 1999, the written plan was that Ms. Fleishman continue with her mental health therapy; make all medical appointments and ECI in-home services for R.A.H. and herself and demonstrate the ability to perform instructions of ECI workers.  In November of 1999, another written plan places more focus on attending to R.A.H.’s medical needs promptly and keeping her environment smoke-free.  Ms. Fleishman was to maintain stable employment.  (Exhibit pp. 52,59-63,64-67)

In November of 1999, R.A.H. became ill and was hospitalized with a respiratory illness.  At the hospital, DSS did not believe that Ms. Fleishman was attentive enough.  In general, the DSS caseworker closely monitored R.A.H.’s health and any smell of tobacco.  In December of 1999, in answer to the DSS caseworker’s request for her opinion, R.A.H.’s doctor said that R.A.H.’s respiratory illness could be caused by many things and that the trial placement should continue.  In January of 2000, R.A.H. was sick with a runny nose, cough, and fever. (R pp. 51-54, T pp. 565-567, Exhibit pp. 90-112)

Additionally, in November of 1999, Ms. Fleishman separated from her husband and did not give DSS a permanent address until Jan. of 2000.  The change in residence compromised the regularity of the ECI in-home sessions, although there were nine sessions between August 31, 1999 until Feb. of 2000, when the services terminated.  Ms. Fleishman’s move also compromised the regularity of her mental health therapy and that of the boys.  Ms. Fleishman’s residence had stabilized by the end of January of 2000 and so did her ability to keep mental health and medical appointments. (R pp. 47,51-53, T pp. 1101,1111-1114)

During this period of time, Ms. Fleishman continued with R.A.H.’s physical therapist to the point that R.A.H. was released from further physical therapy in February of 2000. (R p. 49, T p.405,441,467)

After home visits in January and March in which the DSS caseworker was generally dissatisfied with Ms. Fleishman, on March 9, 2000, the court returned R.A.H. to the custody of DSS and changed the permanent plan to termination of parental rights. (R pp. 53-54, T pp. 598-636, Exhibit pp. 68-70) 

In her testimony, the DSS caseworker does not articulate what condition of R.A.H.’s care had not been corrected or exactly what was so different for R.A.H. that she should be removed while the boys were allowed to stay. (T pp. 598-636)  

Ms. Fleishman’s trial placement lasted from Sept. of 1999 through February of 2000 - a total of six months.  She separated from her husband during three of those months and she was not given the chance to stabilize her situation.  Beyond the hospitalization which may not be preventable in R.A.H’s case, R.A.H. did not have illnesses that are very different for any child her age.  It should be noted that while she was in foster care, R.A.H. was hospitalized three times, had the scarlet fever, had bouts of asthma, and the same type of respiratory ailments she experienced in Ms. Fleishman’s care. (R p. 47,56, T pp.70-731,849) 

Except for the period from November of 1999 to February of 2000, Ms. Fleishman made more than reasonable progress in correcting the conditions which led to R.A.H.’s removal.  

After DSS took R.A.H. back in March of 2000, Ms. Fleishman continued to follow the plan(s).  She went to therapy.  She took the boys to their therapy.  She maintained stable housing.  She maintained regular employment, given her job skills and level of education.  Ms. Fleishman visited R.A.H. once a week for an hour - every week.  She visited in a highly supervised setting, knowing that she was being watched with a critical eye.  Visitation was the only activity DSS allowed between R.A.H. and Ms. Fleishman.  Ms. Fleishman was not given another chance to demonstrate her ability to take care of R.A.H.’s medical or other needs. (R pp. 54-55,57,61-62, T pp. 416,1168,1101,1111-1114,1641-1646)

The Court’s order does not show any consideration of the considerable efforts Ms. Fleishman made.  The evidence does show considerable progress.  The Court’s conclusion that Respondent had not made reasonable progress in correcting the conditions leading to the removal of R.A.H. is not supported by the evidence or proper findings of fact.

VI.  THE TRIAL COURT ERRED IN CONCLUDING THAT THE TERMINATION OF RESPONDENT’S PARENTAL RIGHTS WAS IN THE BEST INTEREST OF THE MINOR CHILD.

ASSIGNMENT OF ERROR NO. 7 (R p. 98)

At the dispositional stage of a termination proceeding, the trial court assesses the best interests of the child. In Re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001).  N.C.G.S. 7B-1110(a) provides for the termination of parental rights unless it is not in the best interests of the child.  The decision is discretionary.  See In Re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995).

At the same time, terminating a parent’s rights can have far reaching and devastating effects.  Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994), appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995).  Truly, termination of parental rights is a harsh judicial remedy. In re Adcock, 69 N.C. App. 222, 316 S.E.2d 347 (1984).

After reading a transcript of 2400 pages and a thirty five page order with 426 findings of fact, it is striking that so much of the evidence presented by the Petitioner was about the boys.  DSS criticized and complained of Ms. Fleishman’s care of the boys.  The DSS caseworkers seemed to want to maintain that the boys were neglected.  Yet the boys have never been adjudicated neglected.  The boys were out of Ms. Fleishman’s care for a short period of time in 1998.  Since that time, Ms. Fleishman has cared for the boys. (R pp. 14-17, Exhibits pp. 46-49,35-40)  

R.A.H.’s brothers are not easy children to raise.  They have doctor’s appointments and therapist’s appointments.  They have trouble in school.  J.F. has ADHD and behavioral problems.  These problems have existed since birth.  Yet the boys have never been adjudicated neglected. (R pp. 42,62-64)  

R.A.H. does not have behavioral problems.  She did have medical and physical problems, which have continued to get better with age.  Compared to the two boys, the care of R.A.H. seems much less demanding. (R p. 58, T pp. 2008-2009,2013,2081-2082,2085)

The difference between J.F., T.H., and R.A.H. is that R.A.H. has a prospective adoptive placement.  Even the guardian ad litem admitted he could not distinguish the circumstances between the children. (T p. 1911)  

DSS anticipated that R.A.H. would have long-lasting medical problems.  DSS anticipated that Ms. Fleishman would not stabilize her life.  DSS judged early on that R.A.H. would be better off with an adopted family.  The guardian ad litem maintained that the foster family was able to provide a “better” home environment. (T pp. 2014,2123-2125)

However, Ms. Fleishman had stabilized her life.  She had lived in the same place since Jan. of 2000. (T pp. 2062-2063)  She had continued to go to therapy and to take the boys to therapy.  She made every visit that was set up with R.A.H.  Moreover, R.A.H.’s health improved, and she did not have the special needs DSS seemed to anticipate.

In the best interest phase of the trial, Ms. Fleishman’s improvements and her attempt at improvements should have been more influential.  The fact that she has cared for the two boys without any adjudication of neglect should have had more impact.  Since 1998, Ms. Fleishman was put under a microscope and scrutinized by DSS and yet she still kept trying.  She came to visits with her sons, because she wanted the entire family to visit - even if the visit was going to be watched with a critical eye the entire time.

The harshness of DSS’s criticism should have had more of an impact.  DSS attempted to prove that Ms. Fleishman did not display affection or the capacity to nurture R.A.H.  Seemingly, every critical comment was noted by each visitation monitor and DSS caseworker.  If there were displays of affection and examples of interaction, they were not noted.  (R pp. 42-46,48-49,54-55,57,59-62)

This type of judgment is concerning, because it is not the province of the DSS or the trial court to grade parents on their level of nurturing.  It is not fair or proper to judge a parent during visits in an unnatural setting.  Certainly, the testimony of Ms. Fleishman’s friends and family directly contradicts DSS’s critical evaluation.  Christopher Jones, a thirteen year old boy who went on every visit, described Ms. Fleishman’s open displays of affection and interaction with R.A.H., along with the wrenching sadness she experienced after the visits, in a convincing and moving way.  Ms. Fleishman herself described in detail the activities R.A.H. and she engaged in during visitation. (T pp. 1641-1646,2019-2021,2052-2062,2069-2070) 

R.A.H.’s prospective adoptive family is not a typical family that assures stability for R.A.H.  The family is in the process of adopting another child with special needs.  The mother is 27.  The father is 65.  They have been married for four years. (T pp. 2079,2091-2092,2095)      

As did the DSS, the trial court erred in failing to recognize how much Ms. Fleishman had accomplished.  The trial court erred in taking away any possibility that Ms. Fleishman and her children would stay together.  The trial court abused its discretion by accepting the DSS’s judgment that R.A.H. was better off with an adopted family and terminating Ms. Fleishman’s parental rights.


CONCLUSION

Based on the foregoing, Respondent/Appellant, R. Fleishman, respectfully requests that the trial court’s order terminating her parental rights be reversed and remanded.
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