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QUESTION PRESENTED

******************************************

Should the trial court's order be vacated because it erred when it failed to appoint a Guardian ad Litem for the Respondent-father?

STATEMENT OF THE CASE
This case was initiated with a Petition, filed in September 2003, alleging neglect.  Summonses/ Notices of Hearing were issued on 25 September, and several non-secure and other interim hearings were held.  Adjudication and Disposition hearings were held on 16 January 2004.  

The case came on for a Permanency Planning hearing at the 20 August 2004 Session of Juvenile Court, Buncombe County, before the Hon. Patricia K. Young, District Court Judge presiding.  Judge Young entered an Order changing the permanent plan of the children to adoption/guardianship, and relived the Department of reunification efforts.  Both Respondent-parents appealed, although Respondent-mother later withdrew her Notice of Appeal.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-father appeals pursuant to North Carolina General Statute §7B- 1001 which provides for appeal of a disposition following adjudication.  The order entered by Judge Young allowing the Department to cease reunification efforts, and changing the permanent plan from reunification to adoption/guardianship is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS
During the summer of 2003, Angela D. contacted the Buncombe Department of Social Services and expressed concern about her soon-to-be-born infant and her relationship with the baby's father (R. p. 4).  She alleged that Mr. D., the father of the baby, had a serious drug habit, and that there had been episodes of violence (R. p. 4).  Upon investigation, DSS was told by an older child (Mr. D's step-daughter) that she had witnessed violence, drug use by Mr. D., and that she believed her step-father had "mood swings" (R. p. 5).

Further investigation revealed that Mrs. D. had been diagnosed with an assortment of mental health issues, and a therapist made additional allegations regarding domestic violence (R. p. 5).  Allegations were made that the child, K.H., had threatened to commit acts of violence, and that she and her mother and step father fought frequently (R. p. 5). 

The baby, P.D.D., was born in August 2003.  The mother and baby were provided placement in a shelter, and Mrs. D. was told that DSS would not take custody of the baby if she stayed at the shelter.  Less than a month after the child was born, the mother left the shelter (R. p. 6).  Approximately a month later, P.D.D. was taken into DSS custody (R. p. 7, 9).

In October, the Department moved the trial court for access to the parents' mental health records (R. p. 26,28).  In November, following a hearing, the trial court ordered that the mental health records be disclosed to the extent necessary to allow for informed decision-making in regard to the children (R. p. 39-40, 43-44).

Mr. D's mental health records revealed that he had been diagnosed with Bipolar disorder, an unspecified personality disorder, possibly Borderline, and other mental health difficulties (R. p. 29-33).  The psychologist who performed the evaluation recommended that Mr. D. receive individual psychotherapy, an assessment for psychotropic medication, substance abuse treatment and anger management classes. If reunification was contemplated, marital therapy was additionally recommended (R. p. 33).

By the time the hearing on adjudication occurred, the trial court and the Department were aware of Mr. D's mental health issues, (R. p. 52-3,) and those issues were taken into consideration at Disposition (R. p. 54-5).  Mr. D was ordered to complete substance abuse treatment and an anger management program, and to get a psychiatric consultation and follow any recommendations as far as medication was concerned.  He was also ordered to participate in a Life Skills program and attend individual therapy sessions (R. p. 55).

At the initial Permanency Planning Hearing, the trial court found that Mr. D. had been attending substance abuse treatment, anger management classes, and parenting classes.  Due to some relapses in his recovery, it was recommended that he receive a more intensive form of substance abuse treatment (R. p. 58).  Although evidence was provided that Mr. D. had missed some meetings, his counselor felt that he was sincere about his commitment to recovery (R. p. 64).

In May, the trial court noted that Mr. D. was complying with court orders.  It 

also found that it was possible for the children to return home within six (6) months (R. p. 72).  The plan remained reunification (R. p. 74).


Another Permanency Planning Hearing was held in August (R. p. 76-84).  The trial court found that although Mr. D had continued to attend some of his meetings and treatment sessions, he had also suffered some relapses in his treatment (R. p. 77).  He apparently suffered a suicidal incident in June, which he attributed to the court requiring too much of him (R. p. 78), and the trial court found as a fact that Mr. D's "suicidal incident in June raises ongoing concern about his mental health." (R. p. 78).

Based on that, the trial court concluded that reunification should no longer be the permanent plan for the children (R. p. 78, 82-3).  The trial court relieved the Department of further efforts at reunification and changed the permanent plan of the children to adoption, with a concurrent plan of guardianship with a relative.  From that order, Mr. D. filed timely Notice of Appeal.

ARGUMENT
THE TRIAL COURT ERRED, AND ITS ORDER SHOULD BE VACATED, BECAUSE IT FAILED TO APPOINT A GUARDIAN AD LITEM FOR THE RESPONDENT-FATHER.


ASSIGNMENT OF ERROR NO. 1, R p. 109

Failure of the trial court to appoint a Guardian ad Litem for the Respondent-father is dispositive of this appeal.  North Carolina General Statute  § 7B-602(b)(1) states in pertinent part that a guardian ad litem shall be appointed to represent a parent in cases, “[w]here it has been alleged that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101 in that the parent is incapable as a result of substance abuse . . . mental illness . . . or any other similar cause or condition of providing proper care and supervision of the juvenile . . .” Id. (N.C.G.S.§ 7B-602(b)(1) (2003) (emphasis added).

In In re: Estes, 157 N.C. App. 513, 579 S.E.2d 496, disc. review denied, 357 N.C. 459, 585 S.E.2d 390 (2003), and more recently in In re J.D. 164 N.C. App. 176, 182, 605 S.E.2d 643 (2004), this Honorable Court found reversible error and remanded for a new hearing when the trial court failed to appoint a GAL for a parent who was impaired by difficulties caused by or related to mental illness.  See also, In re: T.B.K., __ N.C. App. __, 603 SE 2d 805 (COA03-1286, filed: 7 Sept. 2004);  In re:  S.B., __ N.C. App. __, __ SE 2d __ (COA03-1239, filed: 5 Oct. 2004);  In re: D.S.C., __ N.C. App. __, __. SE 2d __ (COA04-264, filed: 18 Jan. 2005);   In re:   B.M., M.M., An.M, and Al.M, __ N.C. App. __, __SE 2d __ (COA04-455, filed: 01 Feb. 2005).

In In re: T.B.K., __ N.C. App. __, __ SE 2d. __, (COA03-1286, filed: 7 September 2004), this Honorable Court reversed and remanded the trial court, holding that the Respondent-mother was entitled to a Guardian ad Litem, and the trial court's failure to appoint one constituted reversible error.  See also, In re J.D., ___ N.C. App. ___, ___ S.E.2d ___ (4 May 2004)(COA03-71-2). 

In In re Estes, 157 N.C. App. 513, 579 S.E.2d 496, disc. rev. denied, 357 N.C. 459, 585 S.E.2d 390 (2003), this Court also considered a case where the petition to terminate parental rights alleged that the Respondent-mother was incapable of providing supervision and appropriate care to her child due to the mother's mental illness.  The Court of Appeals reversed the trial court, holding that the trial court could not properly terminate respondent's parental rights without appointing a guardian ad litem to represent respondent at the termination hearing. 
This Honorable Court held that, 

where the allegations contained in the petition or motion to terminate parental rights tend to show that the respondent is incapable of properly caring for his or her child because of mental illness, the trial court is required to appoint a guardian ad litem to represent the respondent at the termination hearing.

Id. at 518, 579 S.E.2d at 499. 

In the case at Bar, it is clear from the Record that Mr. D's difficulties in parenting his son and step-daughter were directly linked to his mental health problems, exacerbated by his history of substance abuse (R. p. 29-33).  It is also clear that the trial court was aware of Mr. D's mental health problems early on in the case.  In her initial contact with the Department, Mrs. D. alleged that her husband had a severe addiction to crack cocaine, which she alleged made him act violently and irrationally (R. p. 4-5).  A month after removal, the Department made allegations that mental health records of significance to the case needed to be obtained (R. p. 25-7).  Mr. D. had a psychological assessment right around the same time which revealed the severity of his mental health difficulties (R. p. 29-33).  A Guardian ad Litem should have been appointed for Mr. D.

Although DSS did not specifically allege in the removal Petition that the child was dependent, (R. p. 3), it is clear that Mr. D's mental health issues and the alleged neglect of the children  "were so intertwined . . . as to make separation of the two virtually, if not, impossible." In re J.D., 164 N.C. App. 176, 182, 605 S.E.2d 643, (2004).  Indeed, the focus of the August hearing, from which Mr. D. has appealed, is whether the child should have been placed with the child's paternal grandmother, who lives in Connecticut (R. p. 87; see also,  transcript pages appended hereto).  Thus, even though dependency was not specifically alleged, it was an issue, and the allegations made support a finding and/or conclusion that the children in the case sub judice were dependent. In re J.D., Id.   Therefore, the trial court should have appointed a Guardian ad Litem for the Respondent-father and its failure to do so was reversible error.

In In Re: S.B., __ N.C. App. __, __ SE 2d __ (COA03-1239, filed: 5 Oct. 2004), this Court held that the right of an impaired parent to have a Guardian appointed was of such great importance, that the issue should be raised sua sponte by the Court of Appeals panel even though it had not been assigned as error by the Respondent-parent.  In so doing, this Honorable Court discussed the fundamental rights of an impaired parent and the "potential for manifest injustice":

Our Supreme Court has recognized the “'fundamental right of parents to make decisions concerning the care, custody, and control of their children,'” Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003) (quoting Troxel v. Granville, 530 U.S. 57, 66, 147 L. Ed. 2d 49, 57 (2000)), and has stated that the judiciary's “obligation to protect the fundamental rights of individuals is as old as the State.” Corum v. University of North Carolina, 330 N.C. 761, 783, 413 S.E.2d 276, 290 (1992). In light of the fundamental nature of respondent's right to parent S.B., we conclude that, on these facts, the potential for manifest injustice exists if the issue of the trial court's failure to appoint a guardian ad litem for respondent is not addressed. Accordingly, we hereby exercise our authority pursuant to N.C.R. App. P. 2 and suspend the provisions of N.C.R. App. P. 10(a) and 28(a) which limit our review to issues set forth as assignments of error in the record and briefs, so that we may consider sua sponte whether the trial court committed reversible error by failing to appoint a guardian ad litem for respondent. We hold that by failing to do so, the trial court committed reversible error.

In Re: S.B., Id. (see, Appendix).

Mr. D. had a fundamental right to appointment of a Guardian for him.  The trial court's failure to appoint one constitutes reversible error, and its order should be vacated.

CONCLUSION


For the reasons stated above, the Court of Appeals should vacate the trial court’s order ceasing reunification and changing the permanent plan for the children to adoption/guardianship.

Respectfully submitted, this the 14th day of June, 2005.
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