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QUESTION PRESENTED FOR REVIEW

Did the Court of Appeals commit reversible error when it dismissed an appeal of a juvenile neglect case as being moot after discovering that the appealing party had regained custody of the child after filing the appeal?

STATEMENT OF THE CASE

Trial Court
Petitioner, Buncombe County Department of Social Services (hereinafter “DSS”) filed a juvenile petition on 14 May 2003 alleging neglect of the minor child A.K. (R p. 4-8).  The Honorable Shirley H. Brown conducted a first appearance hearing and a non-secure custody hearing on 15 May 2003 keeping A.K. in non-secure custody (R pp. 9-16).   The Honorable Gary S. Cash conducted a non-secure custody hearing on 28 May 2003 keeping A.K. in non-secure custody and setting the adjudication hearing for 4 August 2003 (R pp. 17-20).

On 1 August 2003 Judge Cash continued the adjudication hearing to 15 September 2003 to allow the parties to gather additional information (R p. 25).  Judge Cash started the adjudication hearing on 17 September 2003 but again continued the matter and ordered the parties to gather additional information to aid the court in its decision (R pp. 26-29).

Judge Cash conducted the adjudication and disposition hearings that are the subject of this appeal on 5 November 2003 (R pp. 45-52).  He adjudicated A.K. neglected on 5 November 2003 and reduced his order to writing on 17 January 2004 (R p. 51).  The DSS attorney served the written order on Respondent-Father through his trial attorney on 17 February 2004 (R p. 52).  Respondent-Father gave written notice of appeal on 26 February 2004 (R pp. 102-03).  Judge Cash signed the Appellate Entries form on 4 March 2004 (R p. 104).  The Appellate Defender’s Office appointed counsel for Respondent-Father on 15 March 2004 for purposes of his appeal (R p. 106).  The court reporter served the parties with copies of the transcript on 11 May 2004 (T p. 26).  

Appellant-Respondent-Father served appellees with a Proposed Record on Appeal (PROA) on 10 June 2004 (R p. 110).  Appellee-Guardian ad Litem (hereinafter “Appellee-GAL”) served Appellant-Respondent-Father with amendments and objections to the PROA on 2 July 2004 (R p. 111).  Appellant-Respondent-Father filed the Record on Appeal (including Appellee-GAL’s requested changes) with the Court of Appeals on 26 July 2004 (R p. 115).  The Court of Appeals docketed the Record on Appeal that same day.

Court of Appeals
The Court of Appeals docketed the case as file number COA04-986 (R p. i).  Appellant-Respondent-Father filed his written brief to the Court of Appeals on 13 August 2004.  Appellee-GAL filed its written brief in response to Appellant-Respondent-Father’s brief on 3 September 2004.  Appellee-Petitioner-DSS filed its written brief in response to Appellant-Respondent-Father’s brief on 17 September 2004.  The Court of Appeals scheduled the case to be heard without oral argument for 26 January 2005.  The Court of Appeals dismissed the appeal as moot in an opinion issued 15 February 2005.  The Court of Appeals issued its mandate on the case on 7 March 2005.

Appellant-Respondent-Father filed a Petition for Discretionary Review with the North Carolina Supreme Court on 9 March 2005.  No other party filed a brief in response to Appellant-Respondent-Father’s request for discretionary review.  The North Carolina Supreme Court certified the case for discretionary review on 1 July 2005.

JURISDICTION

Appellant-Respondent-Father asserts that N.C. Gen. Stat. § 7A-31 authorizes him to seek review in the Supreme Court of North Carolina of the final judgment of the North Carolina Court of Appeals dismissing his appeal as moot.

STATEMENT OF THE FACTS

The child who is the subject of this appeal has an older sibling named C.A.K. (hereinafter “Carmen”
) (R p. 46).  Robert and Cecilia Kramarski gave birth to Carmen on 11 January 2002 (R p. 54).  Robert and Cecilia took Carmen to the hospital on 4 February 2002 because she was running a high temperature (R p. 54).  The hospital admitted Carmen and subsequently determined that she had multiple bone fractures (R p. 54).  When the parents could not adequately explain the bone fractures (R p. 57) and the hospital had ruled out other possible causes (R pp. 55-57), the Buncombe County Department of Social Services (hereinafter “DSS”) filed a juvenile petition alleging the parents had abused Carmen (R p. 66).  DSS took Carmen into non-secure custody on 6 February 2002 (R p. 66).

Judge Cash adjudicated Carmen neglected on 31 July 2002 and ordered her parents to do the following in order to regain custody:  get psychological evaluations, pay child support, visit with Carmen, Mr. Kramarski had to complete anger management treatment, Mrs. Kramarski had to complete therapy, both parents were to comply with any recommendations from Carmen’s developmental evaluation, and both parents were to remove their dog from inside their home (R pp. 53-65).

Thereafter, the trial court reviewed Carmen’s case five times (R pp. 66-98).  The first four times the trial court found that it was in Carmen’s best interests to retain her legal custody with DSS (R pp. 66-93).  This was due in most part to the parents’ continuing belief that a bone disease caused Carmen’s bone fractures and the parents’ sharing of this belief with their treatment providers (R pp. 66-93).  At the fifth review hearing on 5 February 2003 the trial court awarded legal guardianship of Carmen to Carmen’s paternal grandparents and waived future hearings on the matter (R p. 97-98).

Robert and Cecilia Kramarski gave birth to the child that is the subject of this appeal, A.K. (hereinafter “Alice”
), on 10 May 2003 (R p. 27).  DSS learned of Alice’s birth on or about 14 May 2003 and immediately took physical custody of her, placed her in non-secure custody, and filed a petition alleging she had been neglected by her parents (R p. 4-8).  DSS based its theory of Alice’s neglect entirely on what had taken place before with Alice’s older sibling, Carmen (R p. 5; p. 27, FOF #5).

After a series of non-secure custody hearings and continuances between May 2003 and September 2003 (R pp. 9-25), Judge Cash conducted a hearing on 17 September 2003 that appears to be the start of the adjudication hearing (R pp. 26-30).  However, the written order generated from that hearing is entitled “Permanency Planning & Review Order” (R p. 26).  The parties gathered in the judge’s chambers on 17 September 2003 to discuss the case but apparently the court did not decide the main issue of whether or not the parents had neglected Alice (R p. 27).  Judge Cash continued the matter and ordered the parties to gather additional information to aid the trial court in its decision (R pp. 27-29).

Judge Cash conducted the adjudication and disposition hearings that are the subject of this appeal on 5 November 2003 (R pp. 45-52).  In a hearing that consisted entirely of arguments and the trial court’s review of the court file involving Carmen’s case, Judge Cash adjudicated Alice neglected and placed her in DSS’s custody (R p. 50).  Judge Cash reduced his order to writing on 17 January 2004 (R p. 51).  The DSS attorney served the written order on Mr. Kramarski through his trial attorney on 17 February 2004 (R p. 52).  Mr. Kramarski gave written notice of appeal on 26 February 2004 (R pp. 102-03).

Judge Cash signed the Appellate Entries form on 4 March 2004 and the Appellate Defender’s Office appointed counsel on 15 March 2004 to represent Mr. Kramarski on his appeal (R pp. 104-06).  The parties then pursued preparation of the transcript and settlement of the Record on Appeal during the ensuing months until Mr. Kramarski, through counsel, filed the record and the transcript with the Court of Appeals on 26 July 2004 (R p. 115).  The Court of Appeals docketed the Record on Appeal that same day.  Mr. Kramarski filed his written brief to the Court of Appeals on 13 August 2004.  Appellees GAL and DSS respectively filed their written briefs on 3 and 17 September 2004.

On 22 November 2004, Judge Cash divested DSS of Alice’s custody and returned her custody to her parents (N.C. Court of Appeals Slip Opinion in COA04-986).  Judge Cash apparently reduced this order to writing at some point but that writing was not included in the Record on Appeal in COA04-986 through supplementation.  No party ever filed a motion to dismiss the appeal based on Judge Cash’s 22 November 2004 order.

The Court of Appeals scheduled the case to be heard without oral argument for 26 January 2005.  The Court of Appeals then took judicial notice of Judge Cash’s 22 November 2004 trial court order and dismissed Mr. Kramarski’s appeal as being moot in an opinion issued 15 February 2005.  The Court of Appeals issued its mandate on the case on 7 March 2005.

ARGUMENT

THE COURT OF APPEALS COMMITTED REVERSIBLE ERROR BY DISMISSING AN APPEAL OF A JUVENILE NEGLECT CASE AS BEING MOOT WHEN IT DISCOVERED THAT THE APPEALING PARTY HAD REGAINED CUSTODY OF THE CHILD AFTER FILING THE APPEAL.

Standard of Review
Events occurring during the pendency of an appeal may cause the underlying controversy to cease to exist.  Under such circumstances an appeals court may refuse to entertain the cause merely to adjudicate abstract propositions of law.  Parent-Teacher Assoc. v. Bd. Of Education, 275 N.C. 675, 679, 170 S.E.2d 473, 476 (1969).  “However, even when the terms of the judgment below have been fully carried out, if collateral legal consequences of an adverse nature can reasonably be expected to result therefrom, then the issue is not moot and the appeal has continued legal significance.”  In re Hatley, 291 N.C. 693, 694, 231 S.E.2d 633, 634 (1977) (citing Sibron v. New York, 392 U.S. 40, 20 L. Ed.2d 917, 88 S. Ct. 1889).

The North Carolina Supreme Court has ruled that juvenile abuse and neglect cases are of the type that fit into the category of cases described in Hatley.  In re Barbosa, 357 N.C. 160, 580 S.E.2d 359 (2003).  A finding of neglect against a parent attaches a stigma to the parent that can be used collaterally against the parent in later judicial proceedings.  See N.C. Gen. Stat. § 7B-101(15) (2004); N.C. Gen. Stat. § 7B-1111(a)(1) (2004); and In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984).

____________________

What this case is not about
It is important to note that Appellant-Respondent-Father is not asking this Court to consider this appeal on its underlying merits.  He is simply asking the Court to reverse the Court of Appeals’ judgment dismissing this appeal as moot and to remand the case back to the Court of Appeals so that it can consider the appeal on its underlying merits.

Further, Appellant-Respondent-Father is not suggesting the Court of Appeals committed any impropriety by considering matters outside of the record in dismissing this appeal as moot.   Appellant-Respondent-Father is well aware that North Carolina case law allows an appellate court to do such an act.  In re Estate of Thomas, 243 N.C. 783, 784, 92 S.E.2d 201, 202 (1956).

What this case is about
The analysis of this matter is rather simple.  The underlying case sub judice is a juvenile neglect case governed by Chapter 7B of the North Carolina General Statutes.  As such, it falls into the class of cases that this Court has characterized as being of the type that contain possible “collateral legal consequences of an adverse nature.”  See In re Barbosa, 357 N.C. 160, 580 S.E.2d 359 (2003).

These possible “collateral legal consequences of an adverse nature” are contained in more than one place in Chapter 7B as well as the North Carolina case law interpreting the language of Chapter 7B.  For example, North Carolina’s Juvenile Code defines a neglected juvenile as follows:

“A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent...; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in a environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether the juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.”

N.C. Gen. Stat. § 7B-101(15) (2004).

It is the last sentence of this definition that is salient for our purposes.  The statutory framework allows our courts to consider prior abuse and neglect for purposes of determining the existence of present neglect.  Indeed, that is what the case sub judice is entirely about.  DSS took Alice from Mr. Kramarski because of a trial court’s prior adjudication of neglect on Alice’s older sister, Carmen.  

By way of another example, consider a juvenile case that proceeds to termination of parental rights based on the underlying ground of neglect.  The relevant portion of the controlling statute allows a trial court to terminate parental rights if:

(1)
The parent has abused or neglected the juvenile.  The juvenile shall be deemed abused or neglected if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 or a neglected juvenile within the meaning of G.S. 7B-101.

N.C. Gen. Stat. § 7B-1111(a)(1) (2004).  This Court has held that a prior adjudication of neglect is admissible in subsequent proceedings to terminate parental rights under this statute.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).

Thus, the statutes and case law support the notion that juvenile neglect adjudications contain possible “collateral legal consequences of an adverse nature.”   Petitioners can use neglect adjudications against a respondent-parent to prove subsequent neglect or to prove grounds exist to terminate parental rights.  As such, the Court of Appeals should not have dismissed as moot Appellant-Respondent-Father’s appeal simply because he had regained custody of his child after filing notice of appeal in this matter.

CONCLUSION
On the basis of the arguments and authorities cited herein Appellant-Respondent-Father respectfully requests that this Court vacate the Court of Appeals’ judgment dismissing his appeal as moot and remanding this appeal back to the Court of Appeals so that it may consider the appeal on the basis of its underlying merits.

Respectfully submitted this _____ day of _______________, 2005.
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