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Questions Presented

I.  DID THE TRIAL COURT’S DETERMINATION THAT CLEAR AND CONVINCING EVIDENCE EXISTED TO TERMINATE THE FATHER’S PARENTAL RIGHTS IMPROPERLY AND MATERIALLY RELY ON ALLEGED “FAILED” POLYGRAPH TEST RESULTS?
 

II.  DID THE TRIAL COURT ERR IN TAKING JUDICIAL NOTICE, OVER OBJECTION, OF THE DISPOSITIONAL ORDERS AND PSYCHOLOGICAL REPORTS AND TESTING IN THE PREVIOUS JUVENILE PROCEEDINGS?

III.
DID THE TRIAL COURT ERR IN CONCLUDING THAT IT WOULD BE IN THE CHILDREN’S BEST INTERESTS TO TERMINATE THE FATHER’S PARENTAL RIGHTS?   


Statement of the Case

On February 25, 2004 the Burke County Department of Social Services filed summons and petition to terminate the parental rights of the respondent concerning the above-identified juveniles.  The petition was tried at the October 6 and November 4, 2004 District Court Sessions before the Honorable L. Suzanne Owsley.  After conducting an evidentiary hearing, Judge Owsley found it in the best interests of the juveniles to terminate the respondent-father’s parental rights on November 4, 2004.  The Court directed the petitioner to prepare the order at that time.  The order was signed by Judge Owsley on November 10, 2004 and filed with the trial court on November 10, 2004.  The defendant filed timely written notice of appeal on November 10, 2004.


The Record on Appeal was filed with the North Carolina Court of Appeals on May 5, 2005 and docketed with this Court on May 11, 2005.

Statement of the Facts

The facts relevant to this appeal are as follows:  Following the filing of the petition to terminate parental rights and prior to the hearing, the mother voluntarily relinquished her rights.  At the adjudicatory phase, the petitioner, the Burke County Department of Social Services, called two witnesses:  Jack B, the children’s father, and John Middleton, a psychologist and coordinator of the Foothills Sexual Abuse Intervention Service.  Mr. Middleton was admitted as an expert in the diagnosis and treatment of sexual offenders.  

Mr. Middleton testified that he came to know Jack B in 1991 following Jack B’s release from prison for a 1988 conviction for two counts of indecent liberties with a minor, his niece who was between ages 5 and 7 at the time.  He further testified that in his opinion in July 2001 when Jack B was tested that Jack B presented an elevated risk of re-offense.  He then testified that during the 2001 treatment of Jack B, they had administered a polygraph test.  Over objection, Mr. Middleton was permitted to testify that Jack B failed specific questions about sexual involvement with his children.  Mr. Middleton stated that Jack B’s primary diagnosis was pedophilia, both sexes, nonexclusive type.  He offered an opinion that he considered Jack B to be at substantial risk to commit sexual abuse on children, and that contact with children should be supervised.  Mr. Middleton also stated that Jack B’s attendance in treatment had been sporadic, and that the passage of time from the date of offense is relevant to assessing the individual’s present risk.  He stated that if you can verify that over a 15 year period that there has been no repeated sexual contact with children, then you’re probably looking at a lower risk individual. 

  Mr. Middleton stated that his facility uses polygraph testing in an attempt to verify that a particular individual is being truthful concerning his sexual contact with children.  He also testified that the polygraph testing administered to Jack B identified some potential issues regarding his own children and suggested that there had been other assaults.  Following objection to this line of questioning by Jack B’s guardian ad litem, Mr. Middleton admitted on voir dire that he did not administer the polygraph test to Jack B, nor did he prepare the written interpretation of the results, nor is he licensed to administer polygraph examinations.  Mr. Middleton further stated that the person who administered the polygraph test to Jack B and who prepared the written interpretation of the results was not present for these court proceedings.

Mr. Middleton testified that polygraph tests are used by most practitioners in his field and that in assessing the risk of re-offense in dealing with prior sex offenders that he looks to evidence of the individual’s accountability, responsibility and honesty.  If in his opinion there is not sufficient evidence in these areas, then he does not consider it a safe situation.  In Jack B’s case he stated that during his treatment, he did not see evidence of Jack B’s honesty, accountability or reliability.  Mr. Middleton also testified that based on Jack B’s testimony in court, he did not see any improvement in the above areas.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Respondent-appellant Jack B appeals this matter as of right after an adjudication in District Court that grounds exist to terminate his parental rights and a disposition that it would be in the best interest of his four children to terminate his parental rights.   N.C. Gen. Stat. § 7A-27(c); N.C. Gen. Stat. § 7B-1113.

Argument

I.  THE TRIAL COURT’S DETERMINATION THAT CLEAR AND CONVINCING EVIDENCE EXISTED TO TERMINATE THE FATHER’S PARENTAL RIGHTS IMPROPERLY AND MATERIALLY RELIED ON ALLEGED “FAILED” POLYGRAPH TEST RESULTS.


Assignments of Error 1 and 7-10


Rpp. 185-186, findings of fact #7 and #9


Rpp. 184-196


Tp. 27, lines 7-25

   

Tp. 28, lines 1-5; p. 35, line 14 – p. 36, line 14

A.  STANDARD OF REVIEW

The Burke County Department of Social Services was required to prove that grounds existed to terminate Jack B’s parental rights by clear, cogent and convincing evidence.  In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995); In re Bluebird, 105 N.C. App. 42, 411 S.E.2d 820 (1992).  This Court reviews the trial court’s findings of fact to determine whether they were based on clear, cogent and convincing evidence, and if so, whether the findings support the conclusion that grounds exist to justify termination.  In re Oghenekevebe, 123 N.C. App. 434, 473 S.E.2d 393 (1996).  

B.
THE TRIAL COURT IMPROPERLY ADMITTED, OVER OBJECTION, EVIDENCE OF SO-CALLED “FAILED” POLYGRAPH TEST RESULTS.



Examination of Psychologist John Middleton:

Also, during the 2001 investigation, we also did a polygraph assessment, which we do with all of our clients as part of treatment –

Mr. Hall:  Objection.

The Court: Overruled.

Q. did you make recommendations based on that?

A. Would we make recommendations?

Q. Did you make recommendations based on that?

A. That was one of the instruments that led to our recommendation for treatment.  He was asked specific questions about sexual involvement with his children and he failed those questions.  That, of course, raised concern about the safety of those children.

Mr. Hall:  Objection.  Move to Strike.

The Court:  Overruled.

Tp. 28, lines 1 – 20



Since 1983, our Supreme Court unequivocally settled the issue: “in North Carolina, polygraph evidence is no longer admissible in any trial.”  State v. Grier, 307 N.C. 628, 645, 300 S.E.2d 351, 361 (1983).  Under Grier, our courts have consistently held that evidence of polygraph test results is inadmissible.  See, e.g., State v. Moose, 115 N.C. App. 707, 709-710, 446 S.E.2d 112, 113 (1994) TA \l "State v. Moose, 115 N.C. App. 707, 709-710, 446 S.E.2d 112, 113 (1994)" \c 1 ; State v. Alston, 80 N.C. App. 540, 542, 342 S.E.2d 573, 575 (1986) TA \l "State v. Alston, 80 N.C. App. 540, 542, 342 S.E.2d 573, 575 (1986)" \c 1 .  This Court has explained that “we subscribe to a strict enforcement of the general principle that all references to these tests should be kept from the hearing of the jury.  If the results of the test are not competent evidence, then references to the tests are not relevant and should be held inadmissible.”  State v. Williams, 69 N.C. App. 126, 129, 316 S.E.2d 322, 325 (1984); State v. Makerson, 52 N.C. App. 149, 152, 277 S.E.2d 869, 872 (1981)  The exclusion of such evidence applies to “all evidence concerning whether or not, in the operator’s opinion, the defendant was being deceptive.”  State v. Singletary, 75 N.C. App. 504, 506-507. 331 S.E.2d 166, 168 (1985)  



The trial court clearly erred in admitting over objection alleged polygraph results concerning the father because these results have long been held by our courts to be inherently unreliable and inadmissible and do not constitute clear and convincing evidence as a matter of law.

C.
PSYCHOLOGIST JOHN MIDDLETON WAS NOT QUALIFIED BY TRAINING OR EXPERIENCE TO INTERPRET POLYGRAPH TEST RESULTS.

Mr. Middleton admitted that he did not administer the polygraph test to Jack B, that he is not licensed to administer the test or interpret its results and the individual who did administer the test was not called upon to testify.  Tpp. 35-36  Therefore, assuming arguendo, that Grier’s clear prohibition of polygraph test results in our courtrooms is overcome by the petitioner, there is no foundation for the admission of this particular testing nor its results concerning Jack B.  John Middleton was admitted as an expert in the diagnosis and treatment of sexual offenders.  He was not admitted as an expert in the administration and interpretation of polygraph tests, and, in fact, he is not such an expert.  Therefore, the admission of this evidence through him was improper and should have been excluded under Rules of Evidence 104, 701 and 702.  The trial court committed plain error in allowing its introduction, and the test results were clearly improperly relied upon by the court in finding that Jack B could not adequately care or supervise his children.

D.  PSYCHOLOGIST JOHN MIDDLETON RELIED IN SIGNIFICANT PART UPON INHERENTLY UNRELIABLE DATA, NAMELY POLYGRAPH TEST RESULTS, IN FORMING HIS OPINION THAT THE FATHER WAS NOT HONEST AND THEREFORE REMAINS AT HIGH RISK OF RE-OFFENSE.
First, contrary to psychologist Middleton’s testimony: polygraph tests are not pass-fail.  The results require interpretation from an expert in the field.  Yet the trial court specifically notes the three “failed” polygraph tests in its adjudication order findings at finding of fact 7.  Further, the trial court also relied upon the polygraph results to find that Jack B was at high risk of re-offense, even though there was no competent evidence presented at trial that Jack B had committed a sexual offense against children or anyone since his 1988 conviction.

The psychologist relied in significant part on the so-called failed polygraph test results in concluding that Jack B was at high risk of repeating.  Tpp. 35 and 38  The trial court relied upon this testimony to concluded that the father remained at a high risk of re-offense.  Rp. 186, finding of fact 9  The trial court’s reliance on this testimony was grossly prejudicial.  It is obvious that the trial court considered the so-called  three “failed” polygraph test results significant because the court specifically relied on the results in finding of fact #7 (Rp. 185) in concluding that the father is incapable of providing proper care and supervision of his children.  The trial court erred in relying on polygraph results concerning the father because these results have been deemed inherently unreliable and inadmissible by our Supreme Court in Grier.  It is likewise error to have allowed the psychologist to offer testimony about polygraph test results and to permit him to offer opinions relying upon polygraph results in forming his opinion when such tests have been deemed inherently unreliable.  To do so clearly violates Rule of Evidence 703 which only permits reliance on evidence that is reasonably relied upon by experts in the particular field. 

The polygraph test results admitted in this case and the opinions of Mr. Middleton based in significant part on these test results do not constitute clear and convincing evidence as a matter of law that the father remained at high risk for re-offense with young children.  Thus the trial court committed reversible error in relying on inadmissible conjecture and not concrete evidence in finding that this father remains at a high risk of re-offense with young children.
II.  THE TRIAL COURT ERRED IN TAKING JUDICIAL NOTICE, OVER OBJECTION, OF THE DISPOSITIONAL ORDERS AND PSYCHOLOGICAL REPORTS AND TESTING IN THE PREVIOUS JUVENILE PROCEEDINGS

Assignments of Error 3 and 11


Rp. 186, finding of fact 14


Tp. 6, lines 2-17

The burden is on the Petitioner at a termination of parental rights adjudication to prove the existence of facts allowing the termination of the Respondent’s parental rights by clear, cogent and convincing evidence. N.C.G.S. §7B-1109(f). There is no similar evidentiary standard for dispositional hearings, review hearings, or permanency planning hearings. For instance, dispositional hearings may be informal and the trial may consider written reports or other evidence, including hearsay evidence, if the court finds it to be relevant, reliable and necessary to determine the juvenile’s needs.  N.C. Gen. Stat. § §7B-901.  Likewise N.C. Gen. Stat. §§ 7B-906 and 7B-907 impose the same evidentiary standards for review and permanency planning hearings.  However, the legislature has mandated, and this Court has enforced, in termination proceedings that “all findings shall be based on clear, cogent, and convincing evidence.”  N.C. Gen. Stat. § §7B-1109(f); In re Tyson, 76 N.C. App. 411, 333 S.E.2d 554 (1985)  

Here the trial court explicitly incorporated into its order of termination the “prior findings of fact contained in its prior orders.” Rp. 186, finding of fact 14  The trial court did not limit its incorporation to findings made during the adjudicatory hearing previously held, but it incorporated all prior findings of fact from all prior orders.  While generally a trial court may take judicial notice of its own orders, judicial notice and adoption of prior findings of fact not based upon a clear and convincing evidentiary standard constitutes a material error.  To permit the trial court to adopt prior findings of fact based upon a lower evidentiary standard effectively results in judicial modification of the evidentiary standard mandated by N.C. Gen. Stat. § 7B-1109(f).  It also greatly reduces the evidentiary burden imposed by the legislature on the petitioner or movant in a termination of parental rights proceeding.  The prior findings of fact from previous orders should not have been incorporated, and the adjudicatory order should be vacated as a result.


III.
THE TRIAL COURT ERRED IN CONCLUDING THAT IT WOULD BE IN THE CHILDREN’S BEST INTERESTS TO TERMINATE THE FATEHR’S PARENTAL RIGHTS   


Assignment of Error 2

Rp. 187-188


After the trial court determined that grounds existed to terminate Jack B’s parental rights, the trial court next had to determine whether it would be in the best interest of the minor children to terminate his rights.  N.C. Gen. Stat. § 7B-1110 (b).  This Court reviews the holding at the disposition stage for an abuse of the trial judge’s discretion.  Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994).


The trial court’s material reliance on inadmissible allegedly “failed” polygraph test results to support its adjudication renders its determination an abuse of its discretion and without sufficient findings to support its determination that termination is in the children’s best interests.

Conclusion

For all the foregoing, Jack B respectfully requests that this Court reverse the decision of the trial court and find that there is insufficient evidence to terminate his parental rights and to find that it would not be in his children’s best interests to terminate his parental rights.  In the alternative, Jack B prays that this Court vacate the trial court order and remand this matter for a new hearing.

Respectfully submitted, this the 22nd day of June, 2005.
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