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QuestionS Presented

1. Whether the trial court committed reversible error by relying on its prior orders in which the trial court abdicating its fact finding responsibilities and simply adopted often conflicting reports prepared by Baby A.’s Guardian ad Litem and the Department of Social Services and without receiving other evidence to support its conclusion in earlier orders, including the permanency planning order finding that adoption should be the permanent plan for Baby A?

2. Whether the trial court erred in finding that grounds existed to terminate the mother’s parental rights because those findings were not supported by clear, cogent and convincing evidence?
3. Whether the trial court erred in failing to appoint on a timely basis in the termination proceedings a Guardian ad Litem for Baby A.’s mother, who was only 17, and in particular in proceeding with the disposition stage of the hearing when the guardian received the file only one day prior to the hearing?
Statement of the Case

Baby A. was born in July 2003 to her mother, who was an unemancipated 15 years old girl at the time.  DSS obtained custody of the minor child soon thereafter, r p. 8, and Baby A. has never been returned to her parents.  In January 2004, the parents consented to the trial court’s adjudication that Baby A. was a neglected juvenile because her young mother became aware that she was pregnant in April 2003, failed to seek prenatal care and Baby A. weighed just over 2 lbs. at birth, making her a special needs child at a high risk for failure to thrive.  R p. 16   The trial court continued custody with the Burke County Department of Social Services at that time and ordered the parents to enter into service agreements to address their deficiencies.  Because the parents had since married, the trial court also released the guardian ad litem for the mother at this hearing.  R p. 17

The trial court held review hearings on March 18, 2004, June 10, 2004, September 24, 2004, October 28, 2004 and January 20, 2005.  Before the January 2005 review, the trial court had continued to allow the parents visitation with their daughter and worked toward reunification.  R pp. 40-41, 66-67, 81-82, 101-02  At the January 2005 review, however, the trial court ordered that the Burke County Department of Social Services cease efforts to reunify Baby A with her parents.  R p. 140  On February 17, 2005, at the initial permanency planning hearing, the trial court determined that adoption should be the permanent plan for Baby A. and ordered one final visit for her parents.  R p. 157  Both parents appealed from that order.  R p. 163-66  

After the parents’ appeals of the permanency planning order making adoption the permanent plan for Baby A. were docketed in this Court, the Burke County Department of Social Services on July 28, 2005 moved to terminate the parental rights of both parents.  On September 22, 2005, the trial court reappointed a guardian ad litem for the mother.  R pp. 199-200  A week later, on September 29, 2005, the trial court conducted the hearing to terminate parental rights.  The trial court found that grounds existed to terminate the parental rights of both parents under N.C. Gen. Stat. § 7B-1111(a)(1) and § 7B-1111(a)(2) because they had neglected Baby A. and left her in foster care for more than 12 months without showing reasonable progress to correcting the conditions that led to removal.  The trial court also found that grounds existed to terminate Baby A.’s mother’s parental rights under N.C. Gen. Stat. § 7B-1111(a)(3) for willfully failing to pay a reasonable portion of the cost of Baby A.’s care.  R pp. 203-04

In the disposition stage, the trial court found that the best interests of Baby A. would be served by terminating the parental rights of both parents.  R p. 204

On October 5, 2005, the Burke County Department of Social Services moved this Court on the basis of In the Matter of:  R.T.W., 359 N.C. 539, 614 S.E.2d 489 (2005) to dismiss the appeal of both parents of the permanency planning order that changed Baby A.’s permanent plan to adoption.  R pp. 211-214  On October 12, 2005, the mother filed her Notice of Appeal of the order terminating her parental rights.  R pp. 215-216  On October 21, 2005, this Court granted the motion by DSS to dismiss the parents’ appeals of the permanency planning order.  R p. 217  

Appellate counsel for the mother in the appeal of the order terminating her parental rights was appointed on November 3, 2005.  R p. 220  After one extension of time for the court reporter to produce the transcript, r p. 221-222, the court reporter mailed the transcript on February 6, 2006.  R p. 223   The record on appeal was settled by agreement, filed on April 19, 2006 and docketed on April 21, 2006.  R pp. 1, 228  Baby A.’s father has not appealed the decision terminating his parental rights.

Statement of the Facts

The Burke County Department of Social Services assumed nonsecure custody of Baby A. in August 2003, just weeks after she was born. R p. 8  Baby A.’s mother was only 15 years when she gave birth.  She had discovered she was pregnant in April 2003, but she did not seek appropriate prenatal care.  Baby A. was born weighing just over 2 lbs.  R p. 16

Baby A.’s parents married in December 2003.  R p. 27  The mother continued in high school and visited with her daughter as allowed by the Department of Social Services.  R pp. 25, 37-39  She obtained a voluntary substance abuse assessment on October 2, 2003, showing that she had a low probability of substance dependence disorder and that she did not meet any diagnostic criteria for substance abuse.  R p. 28   

At the March 18, 2004 review hearing, the trial court adopted the statements in the reports prepared by the Department of Social Services, Baby A.’s Guardian ad Litem, and the Burke County Family Support Center.  R p. 40  The trial court found that the parents had not had enough time to complete the requirements in their case plans and continued Baby A. in the custody of the Department of Social Services.  

At the June 10, 2004 review hearing, the trial court again adopted the reports of the Department of Social Services and Baby A.’s Guardian ad Litem “as its findings and incorporates those reports herein by reference”.  R p. 66, Finding of Fact 1.  The trial court specifically noted that the reports conflict in their respective recommendations for Baby A. and in the interpretation of the same events.  Id.  

In particular, the Department of Social Services noted that Baby A.’s visits with her parents had improved and that they played with her and engaged her in play.  Baby A. appeared to cry for her mother at the end of the visit.  R pp. 68-69  In contrast, the guardian ad litem reported that the parents had minimal involvement with Baby A. during visits and that Baby A. played independently during most of the visit.  R p. 76  In addition, although the trial court had specifically refused to find that the mother had abused drugs during her pregnancy at the adjudication hearing in January 2004, Baby A.’s Guardian ad Litem continued to report that the mother did abuse drugs during her pregnancy that caused her daughter serious medical problems.  R p. 78  The trial court found that Baby A.’s visits with her parents had improved and that the parents were going to substance abuse classes, counseling and parenting classes.  R p. 66   The trial court ordered that the parents continue having visitation, obtain independent housing, attend counseling and submit to drug testing.  R p. 67

At the September 24, 2004 review hearing, the trial court again adopted the statements in the reports prepared by the Department of Social Services and Baby A.’s Guardian ad Litem and incorporated those into its order.  The trial court once again noted “that the reports continue to conflict in their recommendations and in their interpretation of some of the same events”.  R p. 81, Finding of Fact 1  The Department of Social Services reported that the parents had taken initiative to further their parenting knowledge and that they had completed counseling and that all drug screens were negative.  The social worker reported that the “biggest hurdle” for them was a lack of extra income making it difficult for them to move from the home of family members and obtain their own independent living arrangements.  The social worker reported that the parents interacted with Baby A. during visits and brought her toys and books for the visits.  R pp. 84-86  Baby A.’s Guardian ad Litem reported, on the other hand, that the parents, particularly the mother, had little interaction with Baby A. during visits.  R pp. 94-98  Without resolving these inconsistencies, the trial court ordered that the parents continue to visit with Baby A. and continue in counseling.  The trial court ordered that home studies be conducted of the parents’ residences and that if the studies were unfavorable, that the Department of Social Services should assist the parents in improving any problems.  R p. 82

At the October 28, 2004 review hearing, the trial court again adopted the statements contained in the reports of the Department of Social Services and Baby A.’s Guardian ad Litem, as well as the findings from its previous orders.  R p. 101, Finding of Fact 1  Although the trial court did not note specifically in its order that the reports it adopted and incorporated contained conflicting information, the reports contained conflicting information.  For example, Baby A.’s Guardian ad Litem arrived at the parents’ home escorted by Burke County Sheriff’s Department deputy sheriff because the guardian felt threatened by going there.  Despite the trial court’s explicit refusal to find as a fact that the mother used drugs during her pregnancy, the guardian continued to report that the mother used drugs during her pregnancy, and reported that the home was unsafe, unclean and overcrowded.  R pp. 103-07  In contrast, the home study performed by the Department of Social Services reported that the social worker was welcomed into the home and the family was very cooperative.  The home needed some repairs, and the social worker noted that the home did show some attempts to improve the home.  R pp. 108-13  The trial court found that some repairs could be easily fixed and ordered that the parents make some improvements to the home and for the Department of Social Services to consider allowing unsupervised overnight visitation once those improvements were made.  R p. 102

At the January 20, 2005 review hearing, the trial court again adopted the reports of the Department of Social Services and Baby A.’s Guardian ad Litem as its findings and incorporated those reports as well as its prior findings of fact from prior orders.  R p. 139, Finding of Fact 1.  The trial court found that the repairs had been made to the home, but that the parents failed to attend Baby A.’s medical appointments in Asheville, that the mother had dropped out of high school and was not enrolled in a GED program or working, and that although their drug tests were negative, the parents did not provide verification of attending substance abuse classes.  The trial court then ordered that reunification efforts cease and scheduled the permanency planning hearing for February 17, 2005.

The court once again received and incorporated the statements in the reports of the Department of Social Services and Baby A.’s Guardian ad Litem as well as the findings of fact in its prior orders as its findings of fact in the permanency planning order.  R p. 156  The parents had moved to their own residence, but the mother was not employed or in school.  The trial court did not receive any testimony or other evidence from the Department of Social Services or Baby A.’s Guardian ad Litem at the permanency planning hearing other than the written reports.  R p. 156  The trial court determined that adoption should be the permanent plan for Baby A. and ordered one final visit for the parents with their daughter.  R p. 157

During the time the parents were appealing the permanency planning order making adoption the permanent plan for Baby A., the trial court continued to conduct review hearings.  At the March 17, 2005, June 9, 2005, and September 1, 2005 hearings to review the permanent plan, the trial court again adopted the reports of the Department of Social Services and Baby A.’s Guardian ad Litem as its findings and incorporated those reports as well as its prior findings of fact from prior orders.  R pp. 167, 173, 193  The mother continued to appear at all court hearings although she and the father had moved to South Carolina soon after the permanency planning order so that the father could obtain a better job and they could obtain independent living arrangements through that job.  T pp. 9, 20, 22, 23, 25  In addition, the mother had applied for many jobs in North Carolina before they moved, but was not hired.  T p. 22  She was able to obtain a job in South Carolina housekeeping at a hotel soon after they moved.  She worked there a few weeks until her husband asked her to quit because he did not want her to work there anymore.  T pp. 13, 38 

At the September 29, 2005 hearing to terminate parental rights, the trial court accepted the entire underlying file into evidence and took judicial notice of the facts found in prior orders by clear, cogent and convincing evidence.  T p. 7, R p. 156  The mother, who was only 17 years old at the time of the hearing, testified that she and the father separated because the father was cheating on her.  She had recently returned to live with her father in Burke County in the same mobile home that the Department of Social Services and Baby A.’s Guardian ad Litem had evaluated for the October 28, 2004 review hearing.  R p. 202, t pp. 12, 13, 44  Because Baby A. has asthma, Baby A.’s mother and her father had just changed the heating system from a wood stove to electric heat, had cleaned the carpet several times and were getting new furniture.  Baby A.’s mother’s brother and 20-month old niece had just moved from the home.  T pp. 12, 29  The mother asked Freedom High School to send her transcript so that she could begin her GED program.  T p. 19  

After Baby A.’s permanent plan was changed to adoption in February 2005 and court allowed the parents only one final visit, r pp. 156-157, the Department of Social Services did not inform her of her daughter’s medical appointments and she did not ask because she did not know she was allowed to go.  T p. 18  She testified that she smoked marijuana with the father on one occasion and used no other drugs during the approximately seven months they lived in South Carolina.  T p. 33  She testified, and the father admitted, that he smoked marijuana more frequently.  T pp. 33  The mother believed that the father was using other illegal drugs, but he denied that. T pp. 41, 53, 54  The mother did not pay child support before her husband asked her to quit her housekeeping job because she thought she would get the child support papers as her husband had and did not know she had to pay child support.  T pp. 14, 46   Based on this evidence, the trial court terminated the parents’ parental rights.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Respondent appellant mother appeals the order terminating her parental rights in District Court as of right. N.C. Gen. Stat. § 7A-27(c); N.C. Gen. Stat. § 7B-1113.

Argument

Standard of review:  Termination of parental rights involves a two-step process of determining whether grounds exist to terminate parental rights, and if so, whether termination is in the best interest of the minor child.  This Court reviews a trial court’s adjudication order to determine whether the findings of fact that there are grounds to terminate are supported by clear, cogent and convincing evidence.  This Court then reviews the dispositional order to terminate parental rights under an abuse of discretion standard.  In the Matter of:  R.T.W., 359 N.C. 539, 614 S.E.2d 489 (2005); In the Matter of L.W., ___ N.C. App. ___, ___ S.E.2d ___ (COA05-192, 1/3/2006).

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY RELYING ON ITS PRIOR ORDERS IN WHICH THE TRIAL COURT ABDICATING ITS FACT FINDING RESPONSIBILITIES AND SIMPLY ADOPTED OFTEN CONFLICING REPORTS PREPARED BY THE GUARDIAN AD LITEM AND THE DEPARTMENT OF SOCIAL SERVICES AND WITHOUT RECEIVING OTHER EVIDENCE TO SUPPORT ITS CONCLUSION IN EARLIER ORDERS, INCLUDING THE PERMANENCY PLANNING ORDER FINDING THAT ADOPTION SHOULD BE THE PERMANENT PLAN FOR BABY A.

Assignments of Error 1, 2, 4

R pp. 16-39, 40-63, 66-79, 80, 81-100, 101-137, 138-154, 155-161, 201-208, 224

T pp. 7-8

Although Baby A.’s mother had appealed the trial court’s order making adoption the permanent plan for Baby A. and that appeal was pending before this Court at the time of the hearing to terminate the parental rights of Baby A.’s parents, the trial court was allowed to proceed with the hearing to terminate parental rights.  In the Matter of R.T.W., 359 N.C. 539, 614 S.E.2d 489 (2005).
  “Of course, a party who believes the trial court improperly relied on a custody order during the termination proceedings is free to raise the issue in an appeal of the order terminating parental rights.”  Id.  

The trial court in Baby A.’s case repeatedly adopted the statements in the reports provided by the Department of Social Services and the Guardian ad Litem as its findings, even when those reports were conflicting.  In particular, the trial court simply adopted as its finding the statements in the reports submitted by the Department of Social Services and Baby A.’s Guardian ad Litem in changing the permanent plan for Baby A. to adoption.  R pp. 156-157  Because that order is deficient, and because the trial court continued to rely on that permanency planning order in terminating the mother’s parental rights, the order terminating the mother’s parental rights should be reversed. 

This Court has held that the “adoption of the DSS summary into the Order is insufficient to constitute competent evidence to support a trial court’s findings of facts”.  In the Matter of D.L., 166 N.C. App. 574, 603 S.E.2d 376 (2004).  In D.L., the trial court adopted the summary prepared by the Department of Social Services, and the Department presented nothing else other than the statements of its attorney.  Because the summary was not sufficient to constitute competent evidence, and because the Department of Social Services presented no other evidence, this Court ruled that the trial court’s findings of fact were not supported by competent evidence.  Because the findings of fact were not supported, then the conclusions of law were not supported.  Id.

D.L. requires a finding that the order changing Baby A.’s permanent plan to adoption was deficient.  Here, the trial court specifically adopted the reports prepared by the Department of Social Services and Baby A.’s Guardian ad Litem as its own findings of fact.  Neither the Department of Social Services nor the Guardian ad Litem submitted anything at the hearing other than those reports.  The attorneys for the parents made arguments and provided the trial court with further information that the parents had obtained independent housing and that the father had paid a fine for underage drinking, but there was not testimony.  See D.L. at ___, 603 S.E.2d at ___ (statements by attorneys are not considered competent evidence to support findings of fact in a permanency planning order)  The evidence supporting the trial court’s findings of facts and subsequent conclusion that the permanent plan for Baby A. should be adoption is supported only by evidence as incompetent as that found in D.L.  Therefore, the trial court’s permanency planning order is deficient and the trial court’s reliance on it dooms the order terminating Baby A.’s mother’s parental rights as well.

In addition, the trial court throughout this case up to and including the hearing to terminate parental rights adopted the oftentimes conflicting reports prepared by the Department of Social Services and the Guardian ad Litem as its own findings of fact, and continued to rely on those prior conflicting reports by adopting the findings from its prior orders.  By doing so, the trial court abdicated its fact finding responsibilities.  North Carolina Rule of Civil Procedure 52(a) requires a trial court “to find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.  See also, In re Green, 67 N.C. App. 501, 505, n1, 313 S.E.2d 193, 195, n1 (1984).  Adopting admittedly conflicting reports prepared by the Department of Social Services and Baby A.’s Guardian ad Litem does not fulfill the trial court’s duties.  The trial court should resolve conflicts in the evidence and not make conflicting findings of fact about the same circumstances.  The trial court failed to resolve conflicts and admitted that by adopting conflicting reports, he was making conflicting findings of fact.  The trial court’s failure to fulfill its role and abdication of its fact finding duties throughout this case and reliance on those prior orders in terminating the parental rights also requires that the order terminating parental rights be reversed.

II.
THE TRIAL COURT ERRED IN FINDING THAT GROUNDS EXISTED TO TERMINATE BABY A.’S MOTHER’S PARENTAL RIGHTS BECAUSE THOSE FINDINGS ARE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE.


Assignments of Error 5, 8, 9, 10, 11 


R pp. 201-208, 225


T pp. 29-30, 84-88


The trial court found that three separate grounds existed to terminate Baby A.’s mother’s parental rights.  Specifically, the trial court found that she had neglected Baby A. and left her in foster care for more than 12 months without showing reasonable progress to correct the grounds that led to removal.  In addition, the trial court found that she had willfully failed to pay a reasonable portion of the cost of Baby A.’s care while Baby A. was in foster care.  Because there was not clear, cogent and convincing evidence to support these grounds, the trial court’s order cannot stand.


North Carolina General Statute § 7B-1111 allows a trial court to find that grounds exist to terminate parental rights if, for the six months prior to the filing of the termination motion, the parent “has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so”.  It is undisputed that Baby A.’s mother did not pay support during the six months prior to the filing of the motion to terminate parental rights on July 28, 2005.  


The trial court’s only finding of fact regarding support provides in pertinent part:


Neither parent currently has a job.  [Baby A.’s mother] has had only one job, working for approximately 3 weeks in South Carolina cleaning a hotel for approximately 20 hours per week at $5.50 per hour.  . . . [Baby A.’s mother] has never paid any child support. . . . Both parents are physically able to obtain and maintain employment.


R p. 202, Finding of Fact 7

Notably, the trial court makes no finding that Baby A.’s mother was financially able to pay support, as required by the statute.


It is clear that Baby A.’s mother was not financially able to pay support and did not willfully fail to pay support.  She was only 15 years old when she learned she was pregnant and was but 17 years old at the time of the termination hearing in September 2005.  She did not complete high school and as such, likely was not eligible to obtain her drivers license.
  Her husband, who had hit her in the past and controlled their relationship
, and provided her transportation, told her to quit her job.  She had applied for jobs in North Carolina both before and after the months she lived in South Carolina, but she had not been able to obtain employment.  There is no evidence she was financially able to pay support.


In addition, Baby A.’s mother testified that she did not know she had to pay support.  Because her husband had received papers regarding support, she assumed she would similarly receive papers if support was required from her.  Despite the fact that she was in court every time for review and other hearings, no one asked her to pay support.  There is nothing to indicate that Baby A.’s mother willfully failed to pay support.


Likewise, there is insufficient evidence that Baby A.’s mother failed to make reasonable progress in correcting the conditions that led to removal or that Baby A. would be neglected if returned to her mother’s care.   The mother separated from Baby A.’s father and returned to her own father’s home shortly before the hearing to terminate her parental rights.  This home had previously been evaluated by the Department of Social Services.  At the October 28, 2004 review hearing, the trial court found that there “are some problems in the current home that can easily be remedied, such as dirty carpets, garbage in the home and uncovered electrical outlets”.  R p. 101  The trial court noted that another child lived in the home and that the Department of Social Services had not removed that child.  The trial court further ordered that because Baby A. has health problems, no one should be allowed to smoke in the home, that the carpets be cleaned, garbage removed and the electrical outlets covered.  R p. 102  


At the time of the termination hearing, Baby A.’s mother had corrected the problems with the home
.  The carpets had been cleaned, no one smoked in the home, and electric heat replaced the wood stove heating system.  She was obtaining new furniture so that any remaining smoke in the upholstery would not linger.  She also testified that she was aware of Baby A.’s medical problems and had learned how to assist her when she attended medical visits.  She did not attend Baby A.’s medical appointments after the trial court ceased reunification efforts because she did not know she was allowed to go.  Given that the trial court ordered that she would have only one final supervised visit with her daughter when it changed Baby A.’s permanent plan to adoption in February 2004, it appears she would not have been allowed to attend Baby A.’s appointments.


Baby A.’s mother also made significant progress in improving her personal condition.  She was separated from a husband who had hit her and was cheating on her.  She was enrolling in a GED program and continuing to look for jobs.  Although she testified that she did use marijuana once with her husband while they lived in South Carolina, she had multiple negative drug screens prior to the move and her drug assessment showed that she had a low probability of substance dependence disorder and that she did not meet any diagnostic criteria for substance abuse.  


Because Baby A.’s mother had made significant progress in correcting the conditions that led to Baby A.’s removal and there was not clear, cogent and convincing evidence that Baby A. would be neglected if returned to her care, the trial court’s order finding that grounds existed to terminate her parental rights should be reversed.  In addition, because grounds did not exist to terminate her parental rights, the trial court abused its discretion in terminating her parental rights.
III.
THE TRIAL COURT ERRED IN FAILING TO APPOINT ON A TIMELY BASIS A GUARDIAN AD LITEM FOR BABY A.’S MOTHER IN THE TERMINATION PROCEEDINGS, WHO WAS ONLY 17, AND IN PARTICULAR IN PROCEEDING WITH THE DISPOSITION STAGE OF THE HEARING WHEN THE GUARDIAN RECEIVED THE FILE ONLY ONE DAY PRIOR TO THE HEARING.


Assignment of Error 6


R p. 199-208, 225, T pp. 87-88


Baby A. was born in July 2003.  Her mother was only 15 years old at the time Baby A. was born and was but 17 years old at the time of the termination hearing on September 29, 2005.  The trial court initially appointed a Guardian ad Litem for the mother after the Department of Social Services filed the petition alleging that Baby A. was an abused, neglected and dependent juvenile.  However, her guardian was released after the trial court, by consent, adjudicated Baby A. to be a neglected juvenile in January 2004 because the minor mother had married the father.  

The Department of Social Services filed its motion to terminate parental rights on July 28, 2005.  No guardian was appointed for Baby A.’s mother although was still a minor and would still only be 17 years old at the time of the September 29, 2005 termination hearing.  Her guardian was not reappointed until September 22, 2005, one week before the hearing.  In addition, the guardian did not receive the file until the day before the termination hearing.  At this point, Baby A.’s mother’s guardian had not been involved in the case for 20 months.


North Carolina General Statute § 7B-1101(2) requires that a guardian ad litem be appointed in a termination proceeding for a parent who is under the age of 18 years old.  Although a guardian was eventually appointed a week prior to the hearing and served with the court file the day before the hearing, the guardian could not have had sufficient time to prepare and to defend the mother adequately.  No where is this more evident and the prejudice to Baby A.’s mother more compelling than when the trial court moved to the dispositional stage of the hearing.  The mother’s guardian stated:


Mr. Daniels:  I guess I would just advise the Court, I was appointed one week ago.  I got the file yesterday.  I’m really not in a position to make recommendations regarding [Baby A.’s mother].  I don’t know what Your Honor wants – if you want to postpone disposition until I have a chance to investigate her situation or proceed.  I just don’t feel like, at this point – other than what I’ve heard and you were saying –


T p. 87   

Instead of giving the guardian adequate time to review the file and prepare for the hearing, the trial court proceeded to find that it was Baby A.’s best interest for her mother’s parental rights to be terminated.  


By not appointing a guardian when the motion to terminate parental rights was filed and then by not allowing the guardian sufficient time to prepare and fulfill his duties after his belated appointment, the trial court effectively denied the mother her right, guaranteed by statute, to a guardian ad litem.  This Court has previously reversed orders terminating parental rights when a guardian was required but not appointed.  See, e.g., In the Matter of:  B.M., 168 N.C. App. 350, 607 S.E.2d 698 (2005).  The trial court’s untimely appointment in this case, and finally disposing of the case despite the guardian’s admitted inability to prepare adequately, requires that this matter be remanded for a new hearing after the guardian has sufficient time to fulfill his role. 

Conclusion

For all the foregoing reasons, Baby A.’s mother respectfully requests that this Court reverse the decision of the trial court terminating her parental rights.  At a minimum, this matter should be remanded for a new hearing with timely appointment of a guardian ad litem for Baby A.’s mother.
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� The North Carolina General Assembly recently amended N.C. Gen. Stat. § 7B-1003 to prohibit an trial court from conducting a hearing to terminate parental rights while an appeal of previous order is pending.  That amendment became effective only for petitions or actions filed on or after October 1, 2005 and does not apply to this case.


� N.C. Gen. Stat. § 20-11 allows people under 18 years old to obtain a drivers license only if they have a high school diploma or equivalent or are enrolled in a course of study and making progress toward obtaining a diploma or equivalent.


� Given the young age of Baby A.’s mother, it is not surprising that her husband was in control.  She admitted that he had hit her in the past and that she did not even consider the home where they lived in South Carolina to be her home as well as his.  T pp. 41-42  


� The trial court was required to review Baby A.’s mother situation at the time of the hearing and could not just rely on its previous adjudication of neglect.  See In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984).





