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QUESTIONS PRESENTED

I. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN THAT ITS FINDINGS OF FACT, INCLUDING FINDINGS OF FACT 1, 2, 3, 6, 10, 19, AND 20 WERE BASED ON REPORTS AND PRIOR REPORTS NOT PROPERLY INTRODUCED INTO EVIDENCE AND NOT BASED ON INDEPENDENT COMPETENT EVIDENCE OR TESTIMONY, NOR ON CLEAR, COGENT AND CONVINCING EVIDENCE, AS STATED BY THE TRIAL COURT?

ASSIGNMENT OF ERROR NOS. 1,2,4,5

(RPP. 176-179)

II. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE RESPONDENT FATHER, EVEN THOUGH FINDING THAT HE FUNCTIONED IN THE MENTALLY RETARDED RANGE?

       ASSIGNMENT OF ERROR NO. 3

       (RP. 177)

III. WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING A PERMANENCY ORDER RELIEVING THE AGENCY FROM REUNIFICATION EFFORTS WITH THE RESPONDENT FATHER AS THE COURT FAILED TO MAKE REQUIRED FINDINGS OF FACT AND TO ADDRESS ISSUES PURSUANT TO N.C.G.S. §§7B-907(b)(c), AND

(d1) to (d3),(e) and 7B-507(c)?

ASSIGNMENT OF ERROR NOS. 6, 7, 12, 13

       (Rpp. 176-179)

IV. WHETHER THE TRIAL COURT COMMITTED REVERISBLE ERROR IN ITS CONCLUSION OF LAW, INCLUDING CONCLUSIONS OF LAW 2, 5, AND 6, AS THE FINDINGS OF FACT DID NOT SUPPORT THE CONCLUSIONS OF LAW?

     ASSIGNMENT OF ERROR NOS. 8, 9, 10

(RPP. 178, 179)

STATEMENT OF THE CASE

    A non-secure custody order in this case was issued August 18, 2003, and filed August 19, 2003, along with a Juvenile Summons and Juvenile Petition, alleging neglect and dependency (Rpp. 2-21).  An Amended Juvenile Petition was filed September 11, 2003, again alleging neglect and dependency (Rpp. 15-17).  The Amended Petition added the legal father, Robert Lowe, as a party (Rp. 15).

     The parents, as indigents, were appointed Counsel and a Guardian Ad Litem was appointed for the minor child on August 19, 2003 (Rpp. 26-28).

     A Consolidated Order of Adjudication and Disposition was entered into on October 7, and filed November 3, 2003.  This Order concluded that the minor child was neglected and dependent, but did not adjudge in the decretal portion that the minor child was neglected or dependent (Rpp. 40-43).

     A Permanency Planning Hearing was held on May 18, 2004, at which time the permanent plan was changed to a concurrent plan of reunification with the parents and adoption (Rp. 122).

     A Permanency Planning Review was held September 7, 2004, at which time the concurrent plan of reunification with the parents and adoption was continued as the permanent plan (Rp. 154).

     A Permanency Planning Review Hearing was held November 2, 2004, and the permanent plan was changed to adoption (Rpp. 176-179).  The Order was signed by the Honorable Suzanne Owsley, District Court Judge Presiding, and filed December 8, 2004 (Rpp. 176-179).

     The Appellant/Respondent father gave written Notice of Appeal on December 10, 2004 (Rp. 215).

     Motions to Extend Time to Serve the Proposed Record on Appeal were allowed on February 8, 2005; March 11, 2005; and, April 15, 2005 (Rpp. 229, 234, 234(e)).

     The Record on Appeal was filed June 2, 2005, and docketed June 21, 2005.

     A Motion to Extend Time for Serving the Appeal Brief was allowed on July 7, 2005, by the Honorable John H. Connell, Clerk of the North Carolina Court of Appeals.  A second Motion to Extend Time was filed August 15, 2005, and allowed August 15, 2005, by the Honorable John H. Connell, Clerk of the North Carolina Court of Appeals.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
     The Respondent/Appellant father gave written Notice of 

Appeal from the final Judgment and Permanency Planning Review

Order

of the Honorable L. Suzanne Owsley, rendered on November 2,

2004, signed December 3, 2004, and filed December 8, 2004,

pursuant to N.C.G.S. Sections 7A-27(c) and Section 7B-1001.

STATEMENT OF FACTS
    On August 18, 2003, a non-secure Custody Order was issued and filed on August 19, 2003.  A Juvenile Summons and Juvenile Petition, alleging neglect and dependency, were filed on August 19, 2003, and the minor child was removed from the custody of the parents and placed with relatives (Rpp. 2-21).  The Petition alleged, among other things, that the power had been turned off in the parents’ trailer and the water was to be turned off on August 18, 2003 (Rpp. 8, 17).

     It was also alleged that the parents had left the child with relatives the previous weekend, but were going to take the child back to the trailer that had no power and soon no water.  The allegations included that both parents were unemployed, neither had a driver’s license, and the respondent father only had 5 weeks of unemployment benefits remaining (Rp. 17).  This was modified to show that the father had received an extension on his unemployment benefits (Rp. 40, 46).

     The respondent mother was alleged to have had an extensive history with the Department of Social Services involving substance abuse issues.  The Amended Petition also alleged that the minor child had gotten into the mother’s methadone tablets and had to be taken to the hospital (Rp. 17).  This was later amended in the Consolidated Order of Adjudication and Disposition to state that the child knocked over a container of  prescription medicine and the mother took the child to the emergency room (Rp. 40). 

    The Amended Petition alleged that the respondent father cut his arms in 2003 due to being fired from his job (Rp. 17).  This was amended in the Consolidated Order of Adjudication and Disposition (Rp. 40).  It was further alleged that an initial mental health evaluation at Counseling Services of Catawba County resulted in a finding that the respondent father was suggestive of depressive disorder, not otherwise specified and that he had not followed the recommendations of group therapy (Rp. 17). 

    The Respondent/Appellant father entered into a Consent Order with the Department of Social Services, stipulating to an adjudication that the minor child is neglected and dependent, based on the facts alleged in the Petition, as amended by the Consolidated Order of Adjudication and Disposition (Rpp. 40-41).

     The Trial Court received into evidence the Court Reports prepared by the Social Workers and Guardian Ad Litem and an Intensive Family Preservation Report, all of which it incorporated by reference for purposes of disposition.  The Trial Court in making its findings of fact, did not state that the standard of proof was by clear, cogent and convincing evidence, nor did it adjudge in the decretal portion of the Order that the minor child was neglected or dependent (Rpp.40-42).

    Housing was found to be an issue for the parents, although they were residing in a rent-free room at the time of the Consent Order.  There was a question as to whether utilities would be provided.  The Trial Court was concerned with allegations of substance abuse by both parents, which the father denied (Rp.41).  A subsequent substance abuse assessment of the respondent father made no treatment recommendations and all subsequent drug screens were negative (Rpp.106, 120, 134, 152, 177).  The Trial Court found in its Permanency Review Order that the respondent father did not appear to have any substance abuse issues (Rp. 177).

    Finally, the Trial Court found that the minor child had not received proper medical care (Rp. 41).

    The father was ordered, in the Consent Order, to enter into and comply with a Family Services Case Plan.  The Trial Court ordered each parent to receive an alcohol and drug assessment and a psychological assessment and to comply with random drug and alcohol tests (Rp. 42).  The father was ordered to cooperate with paternity testing, which did show him to be the biological father of the minor child (Rpp. 42, 151).

    The respondent father reported to the Guardian Ad Litem, whose Report was incorporated into the Consolidated Order of Adjudication and Disposition, that he had a history of self-mutilation, attention deficit disorder and difficulty managing his anger (Rp. 46).

    The parents cooperated well with the Intensive Family Preservation Worker, who came into their home (Rp. 53).  They were doing very well in completing necessary tasks and in making their home safe for the minor child (Rp. 53).  The minor child had not been taken to the doctor for all her scheduled visits (Rpp. 41, 44, 54, 89, 96).

    On February 24, 2004, a Review was conducted.  At that time, the father had received an insurance check for almost $19,000.00, as settlement from a car accident.  He purchased a car, so the family would have transportation and the family moved into a three bedroom trailer.  The rent was paid for 90 days and utility deposits were made (Rpp. 105, 106).  Prior to that, they had no vehicle.

    The respondent father was working odd jobs.  The Trial Court found in its Review Order of February 24, 2004, that the father became angry easily and had angry interactions with service providers (Rp. 106).  The permanent plan remained reunification with the parents at that time (Rp. 107).

    Psychological assessments were again ordered for both parents, with appointments to be made within 10 days.  Each parent was still subject to drug screens and they were ordered to comply with the Family Services Case Plan.  The respondent father was ordered to contact child support immediately and to take classes at First Step for Anger Management (Rp. 107).

    Most of the visits with the child went well and both parents interacted with the child, saw to her physical needs and appropriately corrected her (Rpp. 109, 110).

    A Permanency Planning Hearing was held May 18, 2004, which found most of the same facts as at the previous review on February 24, 2004, with regard to the father.  He did have an Anger Management Assessment on May 5, 2004, and was referred to individual counseling (Rp. 120).

    The Trial Court found that the parents had made limited efforts to deal with the reasons the child came into care.  At the Permanency Planning Hearing, the permanent plan was changed to a concurrent plan of reunification with the parents and adoption.  The father was ordered to obtain anger management treatment (Rp. 122).

    The Permanency Review on September 7, 2004, continued the concurrent plan of reunification with the parents and adoption (Rp. 154).  The father had started a job three weeks earlier (Rp. 152).  He also was confirmed as the biological father of the minor child (Rp. 151).

    The father was ordered to verify his attendance at anger management and all other Court-ordered appointments or appointments required by his case plan (Rp. 154).

    The father’s psychological evaluation showed that his verbal and non-verbal abilities were within the Mentally Retarded range.  His abilities to learn, remember, perceive stimuli and make well-reasoned decisions were significantly below average.  He tends to be negativistic and lacked introspection (Rp. 157).

    The psychological evaluation stated that:

         The Father’s responses towards empathy,

         role reversal, and Power/Independence were

         consistent with the attitudes and beliefs

         of the general population.  The Father

         demonstrated above average understanding

         in the Inappropriate Expectations domain

         indicating that he has a good understanding

         of growth and development and is likely

         to allow his daughter to exhibit normal

         developmental behaviors.  The Father had

         below average understanding in the area of

         Corporal Punishment and he is likely to view

         hitting, slapping, and spanking children as

         appropriate.  He lacks knowledge of

         alternatives to corporal punishment and

         lacks the ability to use alternatives to

         corporal punishment.  He is likely to be

         controlling and rigid.

    The Trial Court found that the father had been diagnosed with depressive disorder, NOS and had attempted suicide on at least one occasion.  The parents were found by the Trial Court to have purchased and maintained a mobile home for approximately six (6) months with funds from the insurance settlement proceeds (Rp. 177).

    Regarding the father, the Trial Court found he cooperated with the psychological evaluation.  He was found to have poor emotional control, limited cognitive ability to make well-reasoned decisions and as found before, that his cognitive abilities were in the mentally retarded range.  Further, the Trial Court found that he was likely to react aggressively with very little provocation and had a history of domestic violence and self-mutilation (Rp. 177).

    The parents attended four parenting classes and did not show up for one.  Citing his alleged work schedule, the father had not been attending visits (Rp. 178). 

    Finding that the parents had made very limited efforts since the minor child came into Department of Social Services custody, that the parents’ life had not changed significantly and that they remained incapable of safely caring for the child, the Trial Court changed the permanent plan to adoption (Rpp. 178, 179).

    The Trial Court determined that it would be futile to continue efforts to reunify the minor child with the parents and not consistent with the minor child’s safety, health, and need for a safe, permanent home within a reasonable period of time and contrary to the child’s best interest (Rp. 178).

    The child remained in the placement of the maternal uncle and his wife from August, 2003, through the present.  

ARGUMENTS

I. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN THAT ITS

         FINDINGS OF FACT, INCLUDING FINDINGS OF FACT

         1, 2 ,3, 6, 10, 19, AND 20 WERE BASED ON REPORTS AND

         PRIOR REPORTS NOT PROPERLY INTRODUCED INTO EVIDENCE AND

         NOT BASED ON INDEPENDENT COMPETENT EVIDENCE OR

         TESTIMONY, NOR ON CLEAR, COGENT AND CONVINCING

         EVIDENCE, AS STATED BY THE TRIAL COURT.

         ASSIGNMENTS OF ERROR NOS. 1, 2, 4, 5

         (Rpp. 176-179)

A.    STANDARD OF REVIEW

    The Court’s “review of a Permanency Planning Order is limited to whether there is competent evidence in the record to support the findings and whether the findings in turn support the conclusions of law.”  In re W.W., 2005 N.C. App. Lexis 560, citing In re J.C.S., 164 N.C. App. 96, 106, 595 S.E.2d 155, 161(2004). The Trial Court’s findings of fact will be deemed conclusive on appeal if there is any competent evidence in the record to support them.” Id.

    B.  ARGUMENT

    The Permanency Review Order is merely a compilation of previous reports and the current Court Reports of the Social Workers and Guardian Ad Litem, which were challenged by Respondent’s Attorney, and the Order is not based on independent evidence or sworn testimony.  The Trial Court never took judicial notice of the previous Orders and they were never introduced into evidence.

    This Court in In the Matter of A.W., E.W., 164 N.C. App. 593, 596 S.E.2d 294(2004), stated that “A trial court may not find as fact that which was not presented as evidence at trial.”  Here too, the Trial Court did not have the prior Orders in evidence.  See also In re J.S., 165 N.C. App. 509, 598 S.E.2d 658 (2004), in which this Court reversed the Trial Court’s Order

relieving the Department of Social Services of reunification and visitation, as the Trial Court did not rely on competent evidence, but merely “broadly incorporated written reports from outside sources as its findings of fact.”  In the instant case, the prior written reports and orders were never introduced into evidence.  See also In re O.W., 164 N.C. App. 699, 596 S.E.2d 851(2004).

    Findings of Fact 1, 2 and 3 are apparently based on prior Orders or Reports, which were never introduced into evidence and therefore, as cited above, should not be considered as competent evidence.

    No testimony was presented into evidence other than the statements of the parties’ Attorneys.  This Court in State v. Haislip, 79 N.C. App. 656, 658, 339 S.E.2d 832, 834 (1986), citing State V. Albert, 312 N.C. 567, 579, 324 S.E.2d 233, 240-41 (1985), held that statements by an Attorney are not considered evidence.  See also In re D.L. and A.L., 166 N.C. App.574; 603 S.E.2d 376 (2004).

    As in In re D.L. and A.L., Id., the only evidence offered by the Department of Social Services was its Court Report.  The only evidence offered by the Guardian Ad Litem was its Court Report.

    The In re D.L. and A.L. Court, cited In re Harton, 156 N.C.

App. 655, 660, 577 S.E.2d 334, 337 (2003) (quoting In re Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002), which stated, “By stating a single evidentiary fact and adopting the Department of Social Services and Guardian Ad Litem Reports, the Trial Court’s findings are not specific ultimate facts…..sufficient for this Court to determine that the judgment is adequately supported by competent evidence!”  See also In re Shue, 311 N.C. at 597, 319 S.E.2d at 574, which stated, “Without hearing and considering such evidence, the Trial Court cannot make an informed and intelligent decision concerning the best interest of the child.” 

    The inclusion or acceptance of the Department of Social Services and Guardian Ad Litem Reports is insufficient to constitute competent evidence to support the findings of facts found by the Trial Court.  In re D.L. and A.L., Supra, with no evidence presented by any of the parties concerning the permanent plan, the Trial Court’s finding of facts are not supported.  Id.  With no evidence to support its findings, the Trial Court committed error in its Conclusions of Law. Id.

    Therefore, in the case subjudice, none of the findings of fact are supported by competent evidence, including findings of fact 1, 2, 3, 6, 10, 19 and 20.

II. THE TRIAL COURT COMMITTED REVERSIBLE ERROR BY FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE RESPONDENT FATHER, EVEN THOUGH FINDING THAT HE FUNCTIONED IN THE MENTALLY RETARDED RANGE.

ASSIGNMENT OF ERROR NO. 3

(RP. 177)

A. STANDARD OF REVIEW

    The standard of review would be whether the Trial Court was required to comply with N.C.G.S. §7B-602(b)(1), under the facts of this case.

N.C.G.S. §7B-602(b)(1) provides:

(b) In addition to the right to appointed Counsel

     set forth above, a Guardian Ad Litem shall

     be appointed in accordance with the provisions

     of G.S. 1A-1, Rule 17, to represent a parent

     in the following cases:

(1) Where it is alleged that the juvenile

     is a dependent juvenile within the

     meaning of G.S. 7B-101 in that the

     parent is incapable as the result

     of substance abuse, mental retardation,

     mental illness, organic brain syndrome,

     or any other similar cause or condition,

     of providing for the proper care and

     supervision of the juvenile;

N.C.G.S. §7B-602(b)(1)(2001).

         B.  ARGUMENT

    In the instant case, the Amended Petition alleged dependency due to “the juvenile’s parent, guardian or custodian is unable to provide for the juvenile’s care or supervision and lacks an appropriate alternative child care arrangement.” (Rp. 16).  The

Amended Petition further alleged that the father cut his arms and an initial mental health evaluation suggested depressive disorder, not otherwise specified (a mental illness)(Rp. 17).

    A psychological evaluation completed May 10, 2004, prior to the Permanency Planning Hearing on May 18, 2004, showed that the father’s “verbal and nonverbal abilities” were “within the mentally retarded range”, and he had “significantly below average abilities to learn, remember, and perceive stimuli, and make well-reasoned decisions (Rp. 157).  The report indicated that he suffered form other mental and emotional disabilities. (Rpp. 197-200).

    The Department of Social Services was aware that the respondent father completed his psychological evaluation on May 10, 2004, and had a letter to that effect (Rp. 134).  The Department of Social Services cited from the psychological evaluation in its Court Report prior to the September 7, 2004, Permanency Review Hearing (Rpp. 157-158).  So the Department of Social Services and the Trial Court had ample advance notice of the respondent’s mental condition prior to changing the permanent plan.

    Although, for the reasons cited in the first Argument, the respondent father does not believe that the Trial Court’s findings of fact in its November 2, 2004 Order, are supported by

competent evidence, a look at Findings of Fact 6, 9, 10, 19, and 20, shows that the Court believes that the father “has poor emotional control, limited cognitive ability to make well-reasoned decisions, and his cognitive functioning is in the mentally retarded range.”  Further, the Court speaks of the father’s aggression, depression and violent acts and self-mutilation (Rp. 177).

    Findings of Fact 19 and 20, demonstrate that the Court believed that the parents were incapable of caring for the child in a safe manner.  These are the components set forth in N.C.G.S. §7B-602(b)(1) for appointment of a Guardian Ad Litem for the father.

    The specific language of N.C.G.S. §7B-602(b)(1), requires the appointment of a Guardian Ad Litem only if: “(1) the petition specifically alleges dependency; and (2) the majority of the dependency allegations tend to show that a parent or guardian is incapable as the result of some debilitating condition listed in the statute of providing for the proper care and supervision of his or her child.”  In re H.W., 163 N.C. App. 438, 594 S.E.2d 211, 216, disc. Rev. denied, 358 N.C. 543, 599 S.E.2d 46(2004), (citing In re Estes, 147 N.C. App. 513, 518, 579 S.E.2d 496, 499, disc. Rev. denied, 357 N.C. 459, 585 S.E.2d

390 (2003). 

    Here, in the instant case, the Amended Petition alleged dependency, because the parents were unable to provide for the minor child’s care or supervision (Rp. 17).  The only specific facts in the Amended Petition referring to the father were related to his mental condition.  Taking the totality of the circumstances in this case, it is obvious that the alleged dependency was based on the father’s mental retardation and emotional problems.  The Trial Court erred by not appointing a Guardian Ad Litem for the respondent father pursuant to N.C.G.S. §7B-602(b)(1).

   III.   THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ENTERING

          A PERMANENCY ORDER RELIEVING THE AGENCY FROM 

          REUNIFICATION EFFORTS WITH THE RESPONDENT FATHER AS

          THE COURT FAILED TO MAKE REQUIRED FINDINGS OF FACT AND

          TO ADDRESS ISSUES PURSUANT TO N.C.G.S. §§7B-

          907(b),(c), AND (d1) to (d3)(e) AND 7B-507(c).

          ASSIGNMENT OF ERROR NOS. 6, 7, 12, 13

          (RPP. 176-179)

A. STANDARD OF REVIEW

    The standard of review would be whether the Trial Court complied with the mandates of N.C.G.S. §§7B-907(b),(c),(d1) to (d3) and N.C.G.S. §7B-507(c).

    N.C.G.S. §7B-907(b),(c),(d1),(d2),(d3),(e) provides:

          (b) At any permanency planning review,

              the court shall consider information

              from the parent, the juvenile, the

              guardian, any foster parent, relative or

              preadoptive parent providing care for

              the child, the custodian or agency with

              custody, the guardian ad litem, and any

              other person or agency which will aid it

              in the court’s review. The court may

              consider any evidence, including

              hearsay evidence as defined in G.S. 8C-1,

              Rule 801, that the court finds to be

              relevant, reliable, and necessary to

              determine the needs of the juvenile and

              the most appropriate disposition.  At the

              conclusion of the hearing, if the juvenile

              is not returned home, the court shall

              consider the following criteria and make

              written findings regarding those that are

              relevant:

(1) Whether it is possible for the 

Juvenile to be returned home

Immediately or within the next

six months, and if not, why it is

not in the juvenile’s best interests

to return home;

(2) Where the juvenile’s return home is

     unlikely within six months, whether

     legal guardianship or custody with a

     relative or some other suitable person

     should be established, and if so, the

     rights and responsibilities which

     should remain with the parents;

(3) Where the juvenile’s return home is

     unlikely within six months, whether

     adoption should be pursued and if so,

     any barriers to the juvenile’s

     adoption;

(4) Where the juvenile’s return home is

     unlikely within six months, whether

     the juvenile should remain in the

     current placement or be placed in

     another permanent living arrangement

     and why;

(5) Whether the county department of

     social service has since the initial

     permanency plan hearing made

     reasonable efforts to implement the

     permanent plan for the juvenile;

(6) Any other criteria the Court deems

     necessary.

          (c) At the conclusion of the hearing, the judge

              shall make specific findings as to the best

              plan of care to achieve a safe, permanent

              home for the juvenile within a reasonable

              period of time.  The judge may appoint a

              guardian of the person for the juvenile

              pursuant to G.S. 7B-600 or make any

              disposition authorized by G.S. 7B-903

              including the authority to place the child

              in the custody of either parent or any relative

              found by the court to be suitable and found

              by the court to be in the best interest

              of the juvenile.  If the juvenile is not

              returned home, the court shall enter an

              order consistent with its findings that

              directs the department of social services

              to make reasonable efforts to

              place the juvenile in a timely manner

              in accordance with the permanent plan,

              to complete whatever steps are necessary

              to finalize the permanent placement of

              the juvenile, and to document such steps

              in the juvenile’s case plan. Any order shall

              be reduced to writing, signed, and

              entered no later than 30 days following

              the completion of the hearing.  If at any

              time custody is restored to a parent, or 

              findings are made in accordance with G.S.

              7B-906(b), the court shall be relieved of

              the duty to conduct periodic judicial

              reviews of the placement.  If the court

              continues the juvenile’s placement

              in the custody or placement responsibility

              of a county department of social services,

              the provisions of G.S. 7B-507 shall apply

              to any order entered under this section.

           (d) In the case of a juvenile who is in the

               custody or placement responsibility of a

               county department of social services, and

               has been in placement outside the home for

               12 of the most recent 22 months; or a court

               of competent jurisdiction has determined

               that the parent has abandoned the child;

               or has committed murder or voluntary 

               manslaughter of another child of the

               parent; or has aided, abetted, attempted,

               conspired, or solicited to commit murder or

               voluntary manslaughter of the child or

               another child of the parent, the director

               of the department of social services shall

               initiate a proceeding to terminate the

               parental rights of the parent unless the court

               finds:

(1) The permanent plan for the juvenile

     is guardianship or custody with

     a relative or some other suitable

     person;

(2) The court makes specific findings

     why the filing of a petition for

     termination of parental rights is

     not in the best interests of the child;

     or

(3) The department of social

      services has not provided the

      juvenile’s family with such

      services as the department deems

      necessary, when reasonable efforts

      are still required to enable the

      juvenile’s return to a safe home.

            (e) If a proceeding to terminate the parental

                rights of the juvenile’s parents is

                necessary in order to perfect the permanent

                plan for the juvenile, the director of

                the department of social services shall

                file a petition to terminate parental rights

                within 60 calendar days from the date of the

                permanency planning hearing unless the court

                makes written findings why the petition

                cannot be filed within 60 days.  If the

                court makes findings to the contrary,

                the court shall specify the time frame in

                which any needed petition to terminate

                parental rights shall be filed.

            N.C.G.S. §7B-907 (b),(c),(d1),(d2),(d3),(e) (2001)

    N.C.G.S. §7B-507(c) provides:

         (c) At any hearing at which the court finds

             that reasonable efforts to eliminate the

             need for the juvenile’s placement are not

             required or shall cease, the court shall

             direct that a permanency planning hearing

             as required by G.S. 7B-907 be held within

             30 calendar days after the date of the

             hearing and, if practicable, shall set the

             date and time for the permanency planning

             hearing.

             N.C.G.S. §7B-507(c) (2001)

    Since as argued in the first argument, there was not competent evidence to support any of the findings of fact the mandates of the above statutes have not been complied with.  Should this Court find that there is competent evidence to support the findings of fact, the Trial Court has not complied with either N.C.G.S. §7B-907 (b)-(e) and N.C.G.S. §7B-507(c).

    Having ordered reunification efforts to cease and ordering the minor child not to be returned home, the Trial Court is required by N.C.G.S. §7B-907(e) to order the Department of Social Services to file a petition to terminate parental rights within 60 days of the permanency planning hearing unless the Court makes written findings why the petition cannot be filed within 60 days.  This was not done (Rp. 176-179).

    The Trial Court did not order a permanency planning hearing within 30 days as required by N.C.G.S. §7B-507(c) (Rpp. 176-179).  The Trial Court did not address any of the issues in N.C.G.S. §7B-907(c)

    In In Re: Dula 143 N.C. App 16, 544 S.E.2d 591 (2001), aff’d 354 N.C. 356, 554 S.E.2d 336 (2001), a permanency planning case, this Court held that the Trial Court was under the statutory obligation of N.C.G.S. §7B-907(d) to either seek termination of parental rights or make the alternate necessary findings required by statute.

    The Dula Court also held that because the minor child had been in the custody of the Department of Social Services for “15 (now 12) of the most recent 22 months” preceding the N.C.G.S. §7B-907 (2001), permanency planning hearing, the Trial Court was required to “order the director of the department of Social Services to initiate a proceeding to terminate the parental rights of the parent pursuant to N.C.G.S. §7B-907(d)”. Id.  The Court then set out examples of alternate findings which a Trial Court could use to relieve it of its N.C.G.S. §7B-907(d) obligation and held that the Trial Court must do one or the other and remanded.  In Re: Dula, 143 N.C. App. 16, 544 S.E.2d 591, aff’d 354 N.C. 356, 554 S.E.2d 336 (2001). 

    The Trial Court here has not complied with any of the requirements of N.C.G.S. §7B-907, nor N.C.G.S. §7B-507(c).

    The evidence did not show that reunification was futile.  The father has appropriate housing, which he maintained over 6 months.  He is employed and paying child support.  He has completed all his evaluations and had only missed one parenting class.  He was scheduled to begin Anger Management Classes.  He never did drugs and passed all his screens.  He is in the process of doing everything asked.  He was good about visitation and acted appropriately (Tpp. 8-10).  This information is from the respondent father’s Attorney.

    Respondent father submits that none of the findings of fact from the November 2, 2004, hearing are supported by competent evidence, due to the only statements being made by the Attorneys.  Should the Court accept the findings of fact and hold they are supported by competent evidence, then respondent father submits the arguments of his Trial Attorney.

IV. THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN ITS

        CONCLUSIONS OF LAW, INCLUDING CONCLUSIONS OF LAW 2, 5,

        AND 6, AS THE FINDINGS OF FACT DID NOT SUPPORT THE

        CONCLUSIONS OF LAW.

        ASSIGNMENTS OF ERROR NOS. 8, 9, 10

        (Rpp. 178, 179)

A. STANDARD OF REVIEW

    The Court’s “review of permanency planning order is limited to whether there is competent evidence in the record to support the findings of fact and whether the findings in turn support the Conclusions of Law.”  In re W.W., 2005 N.C. App. Lexis 560, citing In re J.C.S., 164 N.C. App. 96, 106, 595 S.E.2d 155, 161 (2004).  The Trial Court’s Conclusion of Law are reviewed de novo.  Scott v. Scott, 157 N.C. App. 382, 385, 579 S.E.2d 431, 433 (2003).

    As argued above in the first argument, since no evidence was presented by either the Department of Social Services or the other parties concerning the permanency plan, the Trial Court’s findings of fact are not supported.  Without any evidence to support its findings, the Trial Court erred in its Conclusions of Law.  In re D.L. and A.L., 166 N.C. App. 574, 603 S.E.2d 376 (2004).  So too, here. 

CONCLUSION
    Respondent/Appellant Father respectfully prays the Court

that the Trial Court’s judgment and order changing the permanent plan from reunification of the minor child with the father to adoption be reversed and/or vacated for the reasons and authority set out above.

     Respectfully submitted this ____ day of September, 2005.

                       ________________________________________

                       Robert T. Newman, Sr., Attorney for

                       Respondent/Appellant Father
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