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QUESTIONS PRESENTED

1. DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE TOSHIBA T.’S PARENTAL RIGHTS IN THAT SHE HAD WILLFULLY LEFT HER CHILDREN IN FOSTER CARE WITHOUT CORRECTING THE CONDITIONS THAT LED TO THEIR REMOVAL BECAUSE SHE HAD ACHIEVED SIGNIFICANT STABILITY IN HER LIFE?

2. DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE TOSHIBA’S PARENTAL RIGHTS IN THAT SHE HAD NEGLECTED HER CHILDREN AND THAT THERE WAS A LIKELIHOOD OF A REPETITION OF NEGLECT BECAUSE SHE DEMONSTRATED HER FITNESS AS A PARENT AT TRIAL?

3. DID THE TRIAL COURT ABUSE ITS DISCRETION IN FINDING THAT IT WAS IN THE CHILDREN’S BEST INTEREST TO TERMINATE THEIR MOTHER’S PARENTAL RIGHTS BECAUSE SHE DEMONSTRATED HER FITNESS AS A PARENT AND THE CHILDREN WERE WELL-BONDED WITH THEIR MOTHER?

4. IS THE ORDER TERMINATING TOSHIBA T.’S PARENTAL RIGHTS A NULLITY BECAUSE IT WAS ENTERED MORE THAN THIRTY DAYS AFTER THE HEARING ON THE PETITION TO TERMINATE HER PARENTAL RIGHTS TO THE PREJUDICE OF RESPONDENT-MOTHER AND HER CHILDREN?

STATEMENT OF CASE ON APPEAL

At the 8 & 9 May 2006 Juvenile Sessions of Buncombe County District Court, Reid Gonella, on behalf of the Buncombe County Department of Social Services called this juvenile case for hearing on a petition to terminate the parental rights of the respondent-mother and father of the minor children.  The Honorable Rebecca B. Knight presided over the hearing in Buncombe County District Court.

The petitioner and the respondent-mother presented their evidence.  The respondent-father was not present for the hearing nor was he represented by counsel.  The Guardian ad Litem did not present evidence.  The trial court found that grounds existed to terminate the parental rights of the respondent-mother and father.  Specifically, the court found that the respondent-mother had neglected her children and that there was a reasonable probability of a repetition of that neglect and that she had willfully left her children in foster care for more than twelve months without correcting the conditions that led to their removal.  The court further found that it was in the children’s best interest to terminate the parental rights of both parents to all four children.  The trial court entered its written order with findings of fact and conclusions of law on 27 June 2006.  The respondent-mother entered notice of appeal on 22 July 2006.  

STATEMENT OF GROUNDS FOR APPELLATE REVIEW PURSUANT TO APPELLATE RULE 28(b)(4)


This Court has jurisdiction over this appeal by virtue of N.C.G.S. §7A-27(c) and N.C.G.S. §7B-1001.  A timely notice of appeal was filed on 22 July 2006.  (R. pp. 145-46).

STATEMENT OF FACTS

At the time of the trial of this matter, Mi. T. was 13, Kys. was 8, Ma. T. was 7, and Kye. T. was 3 years old.  (T. p. 9).  All four children were born to Michael and Toshiba T.  (T. p. 10).  The Department of Social Services (hereafter “D.S.S.”) initially took custody of the children on 14 May 2004.  (T. p. 11).  The D.S.S. began offering services to the family in February 2004 because Toshiba had lost her job, had no money, and, as a result, could not care for her children.  (T. p. 12).  The father was selling drugs out of the hotel room where the family lived and making the mother and children leave the room at night.  (T. p. 55).  Then, in April 2004, the D.S.S. received a third Child Protective Services report concerning the T. children.  (T. p. 13).

This report alleged that Toshiba was not taking her medication for her bipolar disorder and had gotten into an altercation with a 16 year old girl.  (T. pp. 13-14).  Toshiba denied fighting with the girl, but admitted cutting the girl’s screen door with a knife after she and her boyfriend “jumped” on Toshiba.  (T. pp. 13, 71).  In September 2004, the children were adjudicated neglected and dependent by the court.  (T. p. 15).  At the disposition hearing, the court ordered Toshiba to achieve a series of goals.  (T. p. 15).

Specifically, Toshiba had to follow the recommendation of her psychological evaluation by obtaining individual psychotherapy and psychiatric treatment regarding her medication.  (T. p. 15).  Toshiba suffered from bipolar and borderline personality disorder.  (T. p. 39).  She also had to attend and complete anger management, dialectic behavioral therapy, parenting classes, and substance abuse treatment.  (T. pp. 15-16).  Toshiba sought individual therapy at New Vistas with Nive Roy.  (T. p. 16).  

Nive Roy was a nationally certified counselor and clinical addiction specialist.  (T. p. 168).  The court accepted Ms. Roy as an expert in the field of counseling and clinical addiction.  (T. p. 170).  After seeing Toshiba for five months, Roy opined that she was stable at the time of trial.  (T. p. 171).  By stable, Roy meant that her bipolar disorder condition was stabilized, and that she had secured stable employment and housing.  (T. p. 171).  Toshiba was regularly taking her medication.  (T. p. 173).  Toshiba had some support through her church.  (T. p. 196).  Roy did not believe that Toshiba’s diagnosis of cannabis abuse warranted her attending narcotics anonymous meetings or receiving further treatment beyond their therapy sessions.  (T. p. 184).  

D.S.S. social worker Louise Gilliam testified that Toshiba attended her therapy sessions but at one point in late 2004 or early 2005 she began missing sessions with her psychiatrist and appeared to stop taking her medication.  (T. p. 17).  Gilliam admitted that staff changes at New Vista had caused some of the problems with her attending regular therapy sessions.  (T. p. 45).  

At the time of trial, Toshiba took Seroquel to manage her bipolar disorder.  (T. p. 83).  She believed that the medication and therapy sessions had made her calmer in dealing with life’s stresses.  (T. pp. 88, 96).  Toshiba also attended and completed anger management and parenting classes.  (T. p. 19).  Following the adjudication of neglect and dependency, the court had ordered that Toshiba maintain her housing and employment.  (T. p. 19).  With the Department’s assistance, Toshiba moved into a stable three-bedroom residence.  (T. pp. 20, 46).  Beginning in December 2004, the court sanctioned unsupervised visits between Toshiba and her children.  (T. p. 36).  Prior to July 2005, D.S.S. wanted to return the children to Toshiba’s custody.  (T. p. 23).

At the time, Toshiba was not employed and had no source of income.  (T. p. 23).  She worked at McDonald’s for about one month in November 2005, but left because she was being sexually harassed.  (T. p. 26).  Toshiba also worked at Goody’s, Goodwill, Bojangle’s, and Crystal Burger between 2004 and 2006.  (T. p. 27).  Gilliam admitted that Toshiba had ongoing transportation problems and at one point did not even have a driver’s license.  (T. p. 40).  Nevertheless, Toshiba paid some child support for the children in 2006.  (T. p. 27).  The children were not returned to their mother at that time because she was jailed on a probation violation for three weeks.  (T. p. 23).  Toshiba was on probation for driving while impaired.  (T. p. 41).    

In October 2005, after Toshiba had already completed substance abuse treatment, she was ordered to obtain another substance abuse assessment.  (T. p. 28).  This was after she tested positive for marijuana and cocaine.  (T. p. 28).  After that positive drug screen, all of Toshiba’s drug tests were negative.  (T. p. 29).  Toshiba only used cocaine and marijuana for a brief period after her release from jail, but denied ever regularly using these substances.  (T. p. 92).    

In the meantime, the respondent-father failed to complete court-ordered services.  (T. p. 30).  He never expressed an interest in exercising visitation with his children but did pay some child support.  (T. p. 30).  On the other hand, Toshiba exercised all scheduled visitations but two or three.  (T. p. 32).  She also attended all of the meetings and conferences concerning her children.  (T. p. 39).  Toshiba explained that she did not frequently telephone her children while in foster care because she did not want to instigate behavior problems by them.  (T. p. 158).  All of the children had behavior problems.

The three boys had A.D.D. that made it difficult for them to be still during visitation or in school.  (T. p. 33).  After being placed in D.S.S. custody, the boys were placed in therapy and on medication.  (T. p. 34).  The youngest child, Kye., attended therapy after exhibiting behavior problems and aggression at preschool.  (T. p. 34).  Ma. was also diagnosed with bipolar disorder.  (T. p. 35).  

Toshiba denied experiencing behavior problems with the boys while in her custody, but admitted that Mi. had been diagnosed with A.D.H.D. prior to going into foster care.  (T. p. 76).  She explained that none of their teachers or health care professionals had recommended that the boys receive therapy prior to going into D.S.S. custody.  (T. p. 99).  Later during the trial, Toshiba admitted that her children had “special needs.”  (T. p. 156).  Toshiba had an unplanned visit with her children while they were at their therapist, Dr. McGee, in 2006.  (T. p. 159).

Toshiba mistakenly believed that she could visit with her children while they saw their therapist.  (T. p. 162).  She did not realize that she was not supposed to join in their therapy session.  (T. p. 164).  Ma. had to go to the hospital after this session.  (T. p. 166).  After this incident, Toshiba’s visitation was suspended.  (T. p. 164).       

In July 2005, D.S.S. received a report of a domestic problem between Toshiba and her boyfriend that resulted in Toshiba suffering knife wounds and hospitalization.  (T. p. 37).  The man, Delaney Smith, threw Toshiba to the ground, choked her, hit her with a chair, and stabbed her in the leg.  (T. p. 69).  The children had been in her care, unsupervised, in the days prior to the incident but were not present at the time it occurred.  (T. p. 37).  Toshiba ordered the man who assaulted her out of her home and did not have any further contact with him after the altercation.  (T. p. 54).  At the time of trial, Toshiba remained on probation.  (T. p. 101).

She was prepared, however, to pay off most of the fines and fees owed probation.  (T. pp. 101-2).  Toshiba was in compliance with the terms of her probation as of May 2006.  (T. p. 102).  She had been working at J & S Cafeteria for about two weeks.  (T. p. 103).  Toshiba planned to work on paying off her child support arrears with her income from the new job.  (T. p. 104).  She explained that her job instability was due to dissatisfaction with the various positions and a desire to find better employment.  (T. pp. 104-5).  Michael Grandis performed the psychological assessment on Toshiba T.  (T. p. 120).

He prepared an assessment on 5 May 2004.  (T. p. 120).  Grandis noted that Toshiba suffered from borderline personality and adjustment disorders.  (T. p. 125).  Toshiba was either depressed or in a depressive phase of her bipolar disorder when she met with Grandis.  (T. p. 125).  Grandis opined that there was a significant risk for Toshiba to neglect her children if treatment was not sought and that external support would be essential in her efforts to care for her children.  (T. p. 128).  He admitted, however, that her conditions could be managed and treated with continuous therapy and medication.  (T. p. 132).  John Rhodes, the Family Services coordinator for the T. children, testified about their progress.

Mi.’s behavior and grades had improved a great deal at school.  (T. p. 140).  Kys.’ Behavior had actually worsened as he displayed bouts of hyperactivity, especially on Tuesday when he visited his mother.  (T. p. 141).  Ma. suffered from intermittent explosive disorder, exhibiting hyperactivity and lack of compliance with the rules set by his foster parents and teachers at school.  (T. p. 143).  Ma. had good grades at school, however.  (T. p. 143).  

At the conclusion of the adjudication hearing, the court concluded that grounds existed to terminate Toshiba’s parental rights based upon clear and convincing evidence of neglect and the likely repetition of neglect and leaving her children in foster care while failing to make reasonable progress in correcting the conditions that led to the children’s removal.  (T. p. 218).  The court proceeded to disposition.

Gilliam opined that the children’s behavior, while up and down in foster care, had consistently improved.  (T. pp. 219-220).  The foster parents for the boys and the foster parents for Kye. wanted to adopt the children.  (T. p. 221).  She admitted, however, that the children were very bonded to their mother, as well.  (T. p. 220).  Gilliam further noted that there was a possibility that the boys would be adopted from different parents than Kye., given her placement in a different foster home.  (T. p. 224).  

At the conclusion of the hearing, the court took the matter under advisement on the issue of best interest.  (T. p. 229).  Then, the court entered its written order terminating the parents’ parental rights on 27 June 2006.

ARGUMENT

1.
TOSHIBA T.’S LIFE HAD STABILIZED DRAMATICALLY BY THE TIME THE COURT CONSIDERED THE PETITION TO TERMINATE HER PARENTAL RIGHTS.  SHE HAD MADE GREAT STRIDES IN CORRECTING THE CONDITIONS THAT LED TO HER CHILDREN’S REMOVAL.  THUS, THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE TOSHIBA’S PARENTAL RIGHTS BECAUSE SHE HAD WILLFULLLY LEFT HER CHILDREN IN FOSTER CARE FOR MORE THAN TWELVE MONTHS WITHOUT CORRECTING THE CONDITIONS THAT LED TO THEIR REMOVAL.
(Assignments of Error Nos. 2, 6 & 7: T. p. 218, lines 12-20; R. pp. 88-144, 151-52)

STANDARD OF REVIEW

“On appeal, the standard of review from a trial court’s decision in a parental termination case is whether there existed clear, cogent, and convincing evidence of the existence of grounds to terminate respondent’s parental rights.”  In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996).  “A proper review of a trial court's finding of abuse, neglect or dependency entails a determination of (1) whether the findings of fact are supported by ‘clear and convincing evidence,’ and (2) whether the legal conclusions are supported by the findings of fact.”  In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002).  

LAW AND ANALYSIS

During the trial of this matter, petitioner did not present clear, cogent, and convincing evidence that Toshiba T. willfully left her children in foster care without making reasonable progress in correcting the conditions that led to their removal.  At the time of the trial of this matter, she had stabilized her life a great deal.  For this reason, the trial court erred in finding that grounds existed to terminate Toshiba’s parental rights in that she had left her children in foster care for more than twelve months without correcting the conditions that led to their removal.  

N.C.G.S. §7B-1111(a)(2) provides that a court may terminate parental rights upon a finding that …

(2) The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.

A decision to terminate on this basis requires finding the parent “manifest[ed] a willful determination to forego all parental duties and relinquish all parental claims to the child.”  In re Young, 346 N.C. 244, 252, 485 S.E.2d 612 (1997).  The word willful implies more than an intention to do something; it also implies purpose and determination.  In re Clark v. Jones, 67 N.C. App. 516, 518, 313 S.E.2d 284, 285, disc. review denied, 311 N.C. 756, 321 S.E.2d 128 (1984).  In this case, petitioner did not show that Toshiba T. willfully failed to correct the conditions that led to her children’s removal.   

For example, Toshiba was gainfully employed and had a stable three-bedroom residence.  She was attending regular therapy sessions and taking medications to control her bipolar disorder.  Toshiba attended and completed substance abuse counseling, anger management, dialectic behavioral therapy, and parenting classes.  Her counselor noted that Toshiba had developed good coping skills to manage difficulties arising in her life.  In spite of Toshiba’s positive drug screen in October 2005, Roy, a clinical addiction specialist, did not believe that she needed drug treatment.

Toshiba also attended nearly all of her scheduled visitations with her children, despite transportation difficulties.  She only missed two or three scheduled visitations while her children were in foster care.  Toshiba paid child support and was in compliance with the terms and conditions of her probation for her driving while impaired conviction.  In July 2005, the court was prepared to return the children to Toshiba’s custody, until she was incarcerated for a probation violation.

The probation violation concerned failure to pay money owed and driving outside of her limited driving privilege.  Toshiba explained that she drove outside of the privilege one night when she became upset upon seeing a man passed out at her apartment complex.  Then, she accidentally missed her court date for the probation violation.  In any event, Toshiba was continued on probation despite the violations and was prepared to pay a significant portion of the money she owed.  Thus, the violation did not, in and of itself, demonstrate any lack of stability in Toshiba’s life.

Toshiba had made great progress in correcting the conditions that led to her children’s removal.  She no longer associated with her husband, whose activities led to D.S.S. involvement in the first place, or Delaney Smith who assaulted her.  Toshiba was working and had a stable residence.  Most significantly, Toshiba was progressing in her therapy and taking medications to control her bipolar disorder.  She attended and completed anger management, parenting classes, dialectic behavioral therapy, and substance abuse treatment.  Her counselor, moreover, did not believe that Toshiba had a substance abuse addiction that needed further treatment.  She was complying with the terms and conditions of her probation after minor violations in 2005.  

In fact, it is difficult to imagine what else Toshiba could have done, since her incarceration in 2005, to improve her life.  She demonstrated exemplary behavior in 2006.  If the court was prepared to return her children to her custody in 2005, these relatively minor probation violations should not have irrevocably changed that course.  

For these reasons, the trial court erred in finding and concluding that Toshiba had willfully left her children win foster care without correcting the conditions that led to their removal.  This Court should reverse the order terminating her parental rights.


2.
EVEN IF TOSHIBA NEGLECTED HER CHILDREN IN THE PAST, BY THE TIME OF TRIAL SHE HAD DEMONSTRATED HER FITNESS AS A PARENT.  TOSHIBA ACHIEVED STABILITY AND MARKED IMPROVEMENT IN HER LIFE.  AS SUCH, THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE HER PARENTAL RIGHTS IN THAT SHE HAD NEGLECTED HER CHILDREN AND THAT THERE WAS A LIKEKLIHOOD OF A REPETITION OF NEGLECT.

(Assignment of Error Nos. 1, 4, 5 & 7: T. p. 218, lines 12-20; R. pp. 88-144; 151-52)

STANDARD OF REVIEW

“On appeal, the standard of review from a trial court’s decision in a parental termination case is whether there existed clear, cogent, and convincing evidence of the existence of grounds to terminate respondent’s parental rights.”  In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996).  “A proper review of a trial court's finding of abuse, neglect or dependency entails a determination of (1) whether the findings of fact are supported by ‘clear and convincing evidence,’ and (2) whether the legal conclusions are supported by the findings of fact.”  In re Pittman, 149 N.C. App. 756, 763-64, 561 S.E.2d 560, 566 (2002).  

LAW AND ANALYSIS

The petitioner did not present clear, cogent, and convincing evidence that Toshiba neglected her children or that the neglect would likely continue in the foreseeable future.  On the contrary, she demonstrated substantial efforts at maintaining an appropriate parental relationship with her children.  Any neglect toward the children occurred at the hands of the children’s father, not the mother.  The trial court erred in finding that grounds existed to terminate her parental rights on this basis.  This ruling violated her constitutional right to parent her children.

Our courts have long recognized the “fundamental right of parents to make decisions concerning the care, custody, and control of their children.”  Owenby v. Young, 357 N.C. 142, 144, 579 S.Ct. 264 (2003)(quoting Troxel v. Granville, 530 U.S. 57, 66, 120 S.Ct. 2054 (2000)).  In fact, the protection of the family unit is guaranteed not only by the Due Process Clause, but also by the Equal Protection Clause of the Fourteenth Amendment and possibly by the Ninth Amendment. Stanley v. Illinois, 405 U.S. 645, 661, 92 S.Ct. 1208 (1972).  A parent’s desire for the companionship of his or her children is an important interest, one that warrants deference and protection.  M.L.B. v. S.L.J., 519 U.S. 102, 118, 117 S.Ct. 555 (1996).  

Because the proceeding seeks to end the parent’s interest and not simply to curtail it, terminating parental rights “work[s] a unique kind of deprivation.”  Lassiter v. Department of Social Servs. of Durham Cty., 452 U.S. 18, 27, 101 S.Ct. 2153 (1981).  The significance of these hearings mandates careful consideration of these cases at both the trial court and appellate level.  Close examination of the instant case reveals the trial court’s violation of the respondent’s constitutional rights, by terminating his parental rights on less than clear, cogent, and convincing evidence.

N.C.G.S. §7B-101(15) provides that a neglected juvenile

does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.

Neglect, moreover, must exist at the time of the termination proceeding.  In re Blackburn, 142 N.C. App. 607, 611, 543 S.E.2d 906, 909 (2001).  The court may consider prior adjudications of neglect in a subsequent proceeding to terminate parental rights.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  Nevertheless, the court must also consider evidence of changed circumstances of the parent and the likelihood of repetition of prior neglect.  Id.  In this case, the petitioner failed to prove that any neglect by Toshiba would likely be repeated in the future.

D.S.S. initially became involved in this matter because of reports that the father was selling drugs out of the Red Roof Inn room where the family lived in 2004.  He had forced his wife and children to leave in the evenings, so that he could “conduct business”.  The family, moreover, did not have enough money to survive and needed D.S.S. assistance as a result.  Toshiba’s purported neglect concerned her not regularly taking her medications to control bipolar disorder. 

At trial, she explained that she sometimes experienced problems in getting her medications properly adjusted for her use.  Toshiba also had difficulty in staff turnover at New Vistas, where she obtained therapeutic treatment and psychiatric medication prescriptions.  By the time of trial, however, Toshiba had made great strides in achieving stability in her mental condition and in her life in general.  Thus, at the time of the hearing on the petition to terminate her parental rights, there was not a likelihood of continued neglect by Toshiba T. 

Neglect may be shown by a parent’s lack of parental concern for his child or by failure to provide financial support and maintenance.  In re Williamson, 91 N.C. App. 668, 675, 373 S.E.2d 317, 320 (1988).  In Williamson, this Court held that the petitioner established neglect justifying termination by clear, cogent and convincing evidence where respondent had little to no contact with the child in the year prior to his incarceration, was incarcerated for murdering the child’s mother, had twice given consent for adoption of the child by a relative, and made no effort to provide support or communicate with the child while incarcerated despite knowledge of her address.  Id. at 676, 373 S.E.2d at 321.  In this case, petitioner failed to prove that Toshiba neglected her children and that there was a likelihood of a repetition of neglect.


In May 2006, Toshiba was gainfully employed and had a stable residence.  She regularly attended therapy sessions and took medications prescribed to control her bipolar disorder.  Toshiba had learned how to cope when difficult situations arise.  In short, she had made great improvements in her life and suitability to parent.  


Thus, even if she neglected her children in the past, there was not a likelihood of continued neglect by respondent-mother.  Unlike the children’s father, Toshiba accomplished all of the goals set forth by the court and D.S.S.  She paid child support and exercised her visitations with the children.  Toshiba worked and had a stable residence.  Toshiba attended and completed anger management, dialectic behavioral therapy, parenting classes, and substance abuse treatment.  According to her therapist, she did not need further substance abuse treatment.  Toshiba had also eliminated any sources of domestic violence from her life, whether from her ex-husband or from Delany Smith.


In short, Toshiba T. demonstrated to the court that she was willing and able to have her children returned to her custody.  Any neglect attributed to Toshiba was not likely to reoccur, given the improvements she had made in her own life.


As such, the trial court erred in finding and concluding that grounds existed to terminate Toshiba’s parental rights because she had neglected her children and that there was a likelihood of a repetition of that neglect.  This Court should reverse the order terminating Toshiba’s parental rights.

3.
AT TRIAL, TOSHIBA DEMONSTRATED HER FITNESS AS A PARENT.  HER CHILDREN, MOREOVER, WERE WELL-BONDED TO THEIR MOTHER.  THUS, THE TRIAL COURT’S DECISION TO IRREVOCABLY SEVER THE CHILDREN’S RELATIONSHIP WITH THEIR MOTHER CANNOT BE THE PRODUCT OF REASONED DECISION.  

(Assignments of Error No. 3: R. pp. 88-144, 151)

STANDARD OF REVIEW


 This court reviews for abuse of discretion a trial court’s decision that it would be in the children’s best interest to terminate parental rights.  In re Blackburn, 142 N.C. App. 607, 613, 543 S.E.2d 906, 910 (2001).  
LAW AND ANALYSIS

Admittedly, respondent-mother had some issues that needed to be addressed with the assistance of the court and D.S.S.  Financial instability, untreated bipolar disorder, lack of a stable residence, and a drug-dealing husband initiated D.S.S. involvement in this family’s life.  Toshiba utilized all of their services, however, by the time of trial.  Apparently, the court believed that these efforts were “too little too late.”  Given the ages of the children, their bonding with their mother, and her marked progress, however, the court’s decision to terminate Toshiba’s parental rights cannot be the result of reasoned decision.  The trial court abused its discretion in entering the order terminating Toshiba’s parental rights.

Upon the court finding that one or more of the statutory grounds exist for termination of parental rights under N.C.G.S. §7B-1111, the court must proceed to the disposition of the case.  In the Matter of Matherly, 149 N.C. App. 452, 454, 562 S.E.2d 15, 17 (2002).  At this point, the court considers the best interests of the child.  Id.

At this stage, neither party has the burden of proof and no presumption arises upon a finding under §7B-1111.  In the Matter of Mitchell, 148 N.C. App. 483, 490, 559 S.E.2d 237, 242, reversed on other grounds, 356 N.C. 288, 570 S.E.2d 212 (2002).  The determination of best interest consists of an inquiry by the trial court into whether the best interest of the child warrants termination of parental rights.  Id.  

Even a factual finding that the child thrives in her present living situation, away from that of the respondent-parent, does not alone support concluding that it is in the child’s best interest to terminate that parent’s parental rights.  Bost v. Van Nortwick, 117 N.C. App. 1, 8, 449 S.E.2d 911, 915 (1994).  Furthermore, a finding that the child has more financial stability in his present living situation does not, by itself, support a conclusion of best interest to terminate.  Id.  A parent need not be perfect; he or she need only be an adequate caregiver.

The fundamental liberty interest of natural parents in the care, custody, and management of their children does not evaporate simply because they have not been model parents or have lost temporary custody of their children to the State.

Santosky v. Kramer, 455 U.S. 745, 753, 102 S.Ct. 1388, 1394-95 (1982).  In the case at bar, the trial court erred in finding that it was in the children’s best interest to terminate their mother’s parental rights.  


When these children went into foster care, Toshiba needed the assistance of D.S.S. and the court to improve her life and the lives of her children.  Prior to the hearing, however, she regularly took her medication to control her bipolar disorder and attended therapy sessions.  Toshiba completed parenting classes, anger management, dialectic behavioral therapy, and substance abuse treatment.  She was gainfully employed and living in a stable residence.  Toshiba was also complying with the terms and conditions of her probation.  She attended her scheduled visitations and paid child support.  It is difficult to decipher what else could have been done by the respondent-mother to appear “fit” in the eyes of the court.


These children, moreover, were bonded with their mother.  Mi. was 13 years old at the time of the trial of this matter.  The children regularly asked their mother when they could live with her again.  Obviously, she was, and should have been, an important part of their lives.  Toshiba indicated, furthermore, that she was prepared to ensure that they obtained all of the treatment necessary to address their own behavioral problems.  Although the children’s foster parents indicated a willingness to adopt, the children were not in pre-adoptive placement in May 2006.  


The children, moreover, were separated from Kye. and living in a different foster home than their sister.  Thus, it was not as though their foster homes presented an ideal scenario for adoption of all the children and maintaining the sibling relationships.

Temporary situations rendering a parent unable to care for their children should not result in an automatic termination of parental rights.  Toshiba demonstrated her fitness as a parent and ability to reacquire custody of her children.  The children, understandably, wanted this to occur as well.

Thus, the trial court abused its discretion in finding that it was in the children’s best interest to terminate their mother’s parental rights.

4.
THE ORDER TERMINATING TOSHIBA T.’S PARENTAL RIGHTS IS A NULLITY BECAUSE IT WAS ENTERED MORE THAN THIRTY DAYS AFTER THE HEARING, TO THE PREJUDICE AND DETRIMENT OF TOSHIBA T. AND HER CHILDREN.


(Assignments of Error No. 8: R. pp. 88-144, 152)

STANDARD OF REVIEW

In determining whether to reverse an order terminating parental rights for failure to follow statutory time deadlines, this Court evaluates whether the delay prejudiced the parties involved.  In re J.L.K., 165 N.C. App. 311, 314, 598 S.E.2d 387, 390 (2004).

LAW AND ANALYSIS

In the instant case, the court conducted the hearing on the petition to terminate Toshiba’s parental rights on 8 and 9 May 2006.  At the conclusion of the hearing, the court announced that she found grounds existed to terminate respondent-mother’s parental rights.  The court took under advisement, however, the issue of whether it was in the children’s best interest to terminate their mother’s parental rights.  The written order was not entered until 27 June 2006.  The written order, as such, was entered nearly one month too late according to the statutory time deadlines.

When a petition to terminate parental rights is filed the adjudicatory hearing must be held within ninety days, excepting the trial court’s order that it be held at a later time. N.C.G.S. §7B-1109(a).  The adjudicatory order “shall be reduced to writing, signed and entered no later than thirty days following the completion of the termination of parental rights hearing.”  N.C.G.S. §7B-1109(e).  Furthermore, any dispositional order terminating parental rights “shall be reduced to writing, signed and entered no later than thirty days following the completion of the termination of parental rights hearing.  N.C.G.S. §7B-1110(a).  If the order is not entered in a timely manner, then it must be vacated.  See e.g. In the Matter of L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)(holding that six month delay in entry of order terminating parental rights required vacation of order as delay prejudiced all parties involved).  The delay in entering the order in the instant case prejudiced Toshiba.

In this case, the trial court heard the evidence and orally stated that grounds existed to terminate the mother’s parental rights; the hearing was held on 8 and 9 May 2006.  The court took under advisement the issue of whether it was in the children’s best interest to terminate their mother’s parental rights.  The order was thereafter signed by the presiding judge on 27 June 2006.  Toshiba T. could not appeal this order until entered by the court.  

Furthermore, during this period of time, she could not exercise visitation with her children.  Thus, the delay in entering the order impeded her ability to proceed with the appeal and delayed any possibility of contact with her children.  The delay in entering the order also prejudiced the children because any adoption is contingent on the posture of this appeal.   


As such, the delay in the instant matter prejudiced Toshiba and her children, and the order entered herein should be vacated.  

CONCLUSION


For all of the foregoing reasons, the respondent-mother respectfully requests that this Court reverse or vacate the orders of the trial court entered on 27 June 2006 terminating the parental rights of Toshiba T. to her four children.

Respectfully submitted, this the 6th day of October, 2006.












__ELECTRONICALL SUBMITTED______






Sofie W. Hosford  





Attorney for Respondent-Mother

 



P.O. Box 1653





Wilmington, NC 28402





(910) 251-8333





State Bar No. 23351

CERTIFICATE OF SERVICE


The undersigned counsel for respondent-mother hereby certifies that a copy of the foregoing Respondent-Mother’s Brief was served upon the other parties to this action by placing said copies in the United States Mail, First Class Postage affixed, on the 6th day of October, 2006, and addressed as follows:

Charlotte Nallan


Attorney for Petitioner D.S.S.


40 Coxe Ave.


Asheville, NC 28801


Michael Tousey


Attorney for the Guardian ad Litem


31 College Place


Bldg. D, Suite 204


Asheville, NC 28801





____
ELECTRONICALLY SUBMITTED








Sofie W. Hosford  

Attorney for Respondent-Mother

PAGE  
1

