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Questions Presented

I. Whether the trial court erred when it adjudicated Je.G. and Jo.G. neglected and dependent because the Petitioner failed to prove its case by clear, cogent, and convincing evidence.

II. Whether the trial court erred when it sustained DSS’s objection to evidence of sexual activity of Ja.G. with an individual other than Appellant, because the evidence was admissible under N.C. R. Ev. 412 and relevant to the identity of the perpetrator of any sexual activity with Ja.G. 

III. Whether the trial court erred when it adjudicated Ja.G. abused, neglected, and dependent, because the Petitioner failed to prove its case by clear, cogent, and convincing evidence.

Statement of the Case

On April 7, 2005, Forsyth County DSS filed Juvenile Petitions regarding each of the three children who are the subject of this appeal and obtained Orders placing the children in nonsecure custody. The petition regarding Ja.G. alleged that she was abused, neglected, and dependent. The petitions regarding Je.G. and Jo.G. alleged that they were neglected and dependent. The petitions were filed with the court on April 8, 2005. The nonsecure Orders were filed on April 18, 2005. The parents were personally served with the petitions and summonses on April 8, 2005. (R. pp. 2-25.)

On April 8, 2005, District Court Judge William Graham conducted a hearing and continued nonsecure custody in Forsyth County DSS. Nonsecure custody was continued in DSS by Orders from hearings on April 25, April 27, May 18, August 1, and September 19, 2005. (R. pp. 26-44.) On October 31, November 2, 4, and 7, 2005, in Forsyth County District Court, the Honorable William Graham conducted adjudication and disposition hearings on the petitions. Judge Graham held that the Petitioner had proven the allegations in its Petition by clear and convincing evidence. He adjudicated Ja.G. abused, neglected, and dependent, and adjudicated Je.G. and Jo.G. neglected and dependent. His Order was entered by filing on February 3, 2006. (R. pp. 91-102.) Father filed written Notice of Appeal on February 8, 2006. (R. pp. 103-104.) 

The Clerk ordered the transcript on February 9, 2006. (R. pp. 108, 110, and 112.) The trial transcripts were produced on March 15, 2006. On joint motion of Appellant-Father and Appellee-DSS, the trial court ordered the production of additional transcripts and extended the delivery date by thirty days, until May 10, 2006. The Court of appeals thereafter extended the time to produce the transcripts until June 9, 2006. The Court Reporter produced the transcripts on May 24, 2006 by mailing to counsel for the parties. (R. pp. 112-115.) 

Counsel for Appellant-Father served the Proposed Record on Appeal on counsel for the Appellees by mail on June 28, 2006. The attorneys for DSS and Father agreed upon changes and additions to the Record. Attorney for the GAL did not request any modifications. The Record was settled on July 31, 2006, filed in the Court of Appeals on August 3, 2006, and docketed on August 14, 2006. (R. pp. 1 and 116.) The Clerk mailed the printed Record on Appeal to the parties on August 21, 2006. The Court granted Appellant’s Motion to extend the time to file his Brief until October 20, 2006, and then granted a second motion, making this Brief due on or before October 30, 2006.

Statement of Grounds for Appellate Review

This appeal arises from the trial court’s Order adjudicating Ja. G. an abused, neglected, and dependent juvenile, and adjudicating Jo. G. and Je. G. neglected and dependent juveniles, and placing the three children in the legal custody of Forsyth County Department of Social Services. Appellate Review is authorized by N.C. Gen. Stat. § 7B-1001(a)(3) (2006) TA \l "N.C. Gen. Stat. § 7B-1001 (2006)" \s "N.C. Gen. Stat. § 7B-1001 (2006)" \c 2 . Appellant is the Father of the three children and a proper party for appeal under N.C. Gen. Stat. 7B-1002(4) (2006) TA \l "N.C. Gen. Stat. 7B-1002(2006)" \s "N.C. Gen. Stat. 7B-1002 (2006)" \c 2 .

Statement of the Facts

Note: The record includes four transcripts, three of which report trial testimony and one of which transcribes a tape played at trial as evidence. Because the trial testimony transcripts are not numbered sequentially and have different names, counsel identifies them in this brief as follows:

	Court Reporter’s Title for Transcript
	Referred to in this Brief as

	Transcript on Abuse/Neglect/Dependency, 
November 2, 4, and 7, 2005 
(Two volumes totaling 372 pages, numbered 1-372)
	T. Vol. #

	Videotaped Transcript, November 2, 2005, Testimony of Ja.G.

(One volume totaling 58 pages, numbered 1-58.)
	VT


****************************************************

Father has three children who are the subject of this appeal. His two sons are Jo.G. and Je.G. His daughter is Ja.G. (R. pp. 2, 6, and 10.)

In 2005, twelve-year-old Ja.G. was interested in boys. She wrote what she called “bad notes” in her school notebook. One told of her bringing a boy home for sexual activity. (VT p. 39, line 8-p. 40, line 7.) Ja.G.’s two best friends had boyfriends and she wanted a boyfriend. But her parents said she was too young. (VT. p. 46, lines 9-18 and p. 47, lines 2-5.)

Despite her protests over her parents’ rules, Ja.G. had had a boyfriend since she was in fifth grade, the year before this trial. One of Ja.G.’s “bad” notes referred to her sexual activity with a boy. She read the note at trial, and it was reported in the transcript as, “Today I met a boy who was (inaudible) he came to my house and me and him did (inaudible).” (VT p. 40, lines 6-7 and p. 46, line 9-p. 46, line 16.) Although the precise language of the note is not reported, its meaning is evident in context. The DSS Attorney objected to testimony regarding the note on rape shield grounds, which objection was sustained. Father denies sexually abusing Ja.G. At trial, the note and other evidence regarding Ja.G.’s sexuality was offered as an alternate explanation for physical signs of her sexual activity. The trial court, however, sustained DSS’s objections on Rape Shield Grounds and barred evidence of Ja.G.’s sexual activity with others. (VT p. 40, line 8-p. 41, line 20  and T. p. 274, lines 16-18.)

Ja.G. testified that shortly before her 2005 accusations against her father, she had gotten “real mad” at him. Father was principally responsible for disciplining the children, which he usually did by putting them in time-out, taking things away, restricting their TV or play time, or spanking them. Ja.G. was angry with her Father because he refused to take her on a family trip to the circus when she had gotten into more trouble at school. Instead, Father took the two boys. Ja.G. described her anger at this discipline as eight or nine on a scale of one to ten. (VT p. 48, line19-p. 49, line 14; T. p. 276, lines 14-25.)

In late March or early April 2005, Ja.G.’s aunt confronted her about her skipping classes and hanging out in the hall with her friends (eighty absences) as well as her falling grades. Ja.G. complained that she wanted to do things her friends were allowed to do. Her friends were allowed to have boyfriends and she wanted a boyfriend. Her aunt told her that she was too young to have a boyfriend, that her family loved her, and that her parents were upset about her misbehavior at school. In addition to saying that she wanted a boyfriend and her friends had boyfriends, Ja.G. told her aunt that her father was “messing with” her. (T. p. 107, line 15-p. 111, line 1.)

Ja.G. had previously alleged sexual abuse by her father and he had faced criminal charges as a result. (T. p. 190, lines 12-13.) He was found not guilty in a 2003 Superior Court jury trial based on Ja.G.’s first allegations of sexual abuse. (T. p. 190, lines 15-17 and p. 194, lines 17-19.) Ja.G. had been inconsistent in her earlier allegations and at one point, told her mother that she made the stories up. (T. p. 75, lines 1-3 and p. 194, lines 4-6.) The family separated while the criminal charges were pending and reunited a few months after Father’s acquittal. (T. p. 275, lines 21-24.)

DSS presented evidence that the boys said they were never abused, that they appeared happy when interviewed by the caseworker, and that they showed no signs of sexual abuse. (T. p. 80, lines 7-12, p. 82, lines 12-13, and p. 89, lines 19-25; R. pp. 57-60.) Contrary to the evidence, the petitions alleged that DSS had previously substantiated sexual abuse on all three children. (R. pp. 4, 8, and 12.) No evidence was ever presented that the boys were abused or that DSS had ever substantiated abuse of the boys. 

In relation to Ja.’s 2005 allegations that Father abused her, the criminal Superior Court accepted an Alford Plea to a single count of Indecent Liberties with a Child. Father was originally charged with one count of Indecent Liberties with a Child, three counts of First Degree Sex Offense with a Child, and one count of First Degree Rape of a Child related to Ja.G. (See attached NC Offender Data Screen, Appendix A1 and Forsyth County criminal docket, Appendix A3.) 

Argument

I. The trial court erred when it adjudicated Je.G. and Jo.G. neglected and dependent because the Petitioner failed to prove its case by clear, cogent, and convincing evidence.

Assignment of Error No. 2
R. p. 117
T. p. 358, lines 12-23; R. p. 92, ¶ 4 and p. 99 ¶ 1

Standard of Review

The court’s adjudication that the boys, Jo. and Je., are neglected and dependent is a conclusion of law. (R. p. 99.) A trial court’s conclusions of law are reviewed de novo. In re K.D.L., ___ N.C. App. ___,627 S.E.2d 221 (2006) TA \l "In re K.D.L., ___ N.C.App. ___,627 S.E.2d 221 (2006)" \s "In re K.D.L., ___ N.C.App. ___,627 S.E.2d 221 (2006)" \c 1 . 

Argument

The trial court made only two findings of fact directly related to the boys’ care. The Court found:

20. Ms Duke also interviewed Jo. and Je. G. on April 7, 2005. Jo denied that he had received any inappropriate touches however he did report seeing Mr. G go into Ja’s room with her and close the door. Jo. also reported that his father sometimes hits him with a belt as a form of discipline. Jo. reported that he receives bruises when hit with the belt and the bruises stay around for a few days.

21. Je. G. was also interviewed by Ms. Duke on April 7, 2005 and reported that his father hits him on the butt with a belt when he gets in trouble. He denied having received bruises from these incidents Je. reported, however, that his Father had also hit his mother with a belt specifically reporting that Mr. G. was “spanking my mom.”

R. p. 94

In and of itself, spanking, even spanking with a belt, does not automatically support a neglect adjudication. As this Court recently stated: 

[T]o adjudicate a juvenile neglected, our courts have … "required that there be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide 'proper care, supervision, or discipline.' " In re Safriet, 112 N.C.App. 747, 752, 436 S.E.2d 898, 901- 02 (1993) TA \l "In re Safriet, 112 N.C.App. 747, 436 S.E.2d 898 (1993)" \s "In re Safriet, 112 N.C.App. 747,  436 S.E.2d 898 (1993)" \c 1 . Our review of the numerous cases where "neglect" or a "neglected juvenile" has been found shows that the conduct at issue constituted either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile. 

In re Stumbo, 357 N.C. 279, 283, 582 S.E.2d 255, 258 (2003) TA \l "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \s "In re Stumbo, 357 N.C. 279,  582 S.E.2d 255 (2003)" \c 1 

 TA \s "In re Stumbo, 357 N.C. 279,  582 S.E.2d 255 (2003)" .

In the present case, the only findings directly related to these boys’ purported neglect were the findings that they reported spankings on their bottoms with a belt. Five-year-old Je. said that he was never bruised by his father’s spankings. Seven-year-old Jo. reported occasional bruises that did no permanent harm. 
The present case resembles a recent Chapter 50 case that involved a slightly older child. Scott v. Scott, 157 N.C.App. 382, 579 S.E.2d 431 (2003). Although the Scott opinion does not discuss the child’s specific age, Father asks court to take judicial notice that the children whose custody was at issue in that case were ten and eleven years old. (See attached copy of page five of the Record on Appeal in Scott, taken from the Court’s Electronic Filing website.) The disciplined child in Scott is close in age to seven-year-old Jo. in the present case. The fact that Scott involved a Chapter 50 appeal does not affect the relevance of the case. 

In Scott, the Mother spanked the child with a belt and left welt marks and redness, but “did not inflict serious injury.” Id. Similarly, the spanking in this case involved a belt and left marks but did not inflict serious injury. In Scott, this court upheld the trial court’s ruling that the discipline was appropriate. In support of its ruling, the Scott court cited another case that involved a parent disciplining a child by spanking with a belt and leaving “temporary marks and bruises,” In re Mickle, 84 N.C. App. 559, 353 S.E.2d 232 (1987).  TA \l "In re Mickle, 84 N.C.App. 559, 353 S.E.2d 232 (1987)" \s "In re Mickle, 84 N.C.App. 559, 353 S.E.2d 232 (1987)" \c 1  

All facts must be considered in reviewing such conduct, including the age of the child. This Court recently considered an appeal where the parent disciplined a one-year-old child with a belt. In re A.J.M., ___ N.C.App. ___, ___, 630 S.E.2d 33 (2006) TA \l "In re A.J.M., ___ N.C.App. ___, 630 S.E.2d 33 (2006)" \s "In re A.J.M., ___ N.C.App. ___, 630 S.E.2d 33 (2006)" \c 1 . Unlike the present case, however, that child was an infant. This court held that Mother’s striking the one-year-old child with a belt raised “the distinct potential of physical, mental, or emotional harm.” Id., 630 S.E.2d at 35. There is a significant distinction between a one-year-old and a seven-year-old, as in the present case. Further, in the present case there was no evidence to show “either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile.” Stumbo TA \s "In re Stumbo, 357 N.C. 279,  582 S.E.2d 255 (2003)" , supra.

While the Findings of Fact discussed above are the only ones directly related to the boys, the statutory definition of Neglected Juvenile permits the trial court to consider whether the boys live “in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.” N.C. Gen. Stat. § 7B-101(15) (2005) TA \l "N.C. Gen. Stat. § 7B-101 (2005)" \s "N.C. Gen. Stat. § 7B-101 (2005)" \c 2  Father denies that he abused Ja., sister of these two boys. Even considering Ja.’s allegations, the related evidence and Findings of Fact are insufficient to support neglect of the boys. 

This Court provided guidance in accessing the risk to other children in In re McLean, 135 N.C.App. 387, 521 S.E.2d 121 (1999) TA \l "In re McLean, 135 N.C.App. 387, 521 S.E.2d 121 (1999)" \s "In re McLean, 135 N.C.App. 387, 521 S.E.2d 121 (1999)" \c 1 . This Court said, 

In cases of this sort, the decision of the trial court must of necessity be predictive in nature, as the trial court must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.

Id, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127 (1999). 

The question is whether a specific child — Jo. or Je. — is at risk, not simply whether another child may have experienced some harm. The statute permits the trial court to consider matters related to another child, but Petitioner must prove by clear, cogent, and convincing evidence neglect or the risk of neglect to the specific child at issue. 

The trial court’s Findings of Fact are also insufficient to support the adjudication of dependency with respect to the two boys. A dependent juvenile is one “whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement.” N.C. Gen. Stat. § 7B-101 (2005) TA \s "N.C. Gen. Stat. § 7B-101 (2005)"  The evidence in the present case shows that when Ja. made her prior allegations, Mother and Father separated and Mother took the children to live with her at her parents. (R. p. 93.) The trial court further found as fact that the children have been living with their grandparents since April 28, 2005. Thus assuming Father cannot currently care for the children, an appropriate alternative child care placement exists and is in use. To support a conclusion of dependency, the trial court must address not only the parent’s ability to provide care, but also must find that appropriate alternate arrangements do not exist. In re P.M., 169 N.C.App. 423, 610 S.E.2d 403 (2005) TA \l "In re P.M., 169 N.C.App. 423, 610 S.E.2d 403 (2005)" \s "In re P.M., 169 N.C.App. 423, 610 S.E.2d 403 (2005)" \c 1 . Neither the evidence nor the Findings of Fact support an adjudication of Dependency of the boys in this case. 
Because the Record, evidence, and Findings of Fact do not support the trial court’s holding that the boys were neglected and dependent, the adjudication with regard to both boys must be reversed.

II. The trial court erred when it sustained DSS’s objection to evidence of sexual activity of Ja.G. with an individual other than Appellant, because the evidence was admissible under N.C. R. Ev. 412 and relevant to the identity of the perpetrator of any sexual activity with Ja.G. 

Assignment of Error No. 1
R. p. 117
11/2/05 Videotape T. p. 41, lines 19-20 and p. 47, line 22-p. 48, line 4.

Summary of Argument

Father denied that he sexually abused Ja.G. His attorney attempted to introduce evidence of her sexual activity with others to show that Ja.G.’s physical condition and sexual knowledge might have come from her sexual activity with boys. The trial court improperly sustained Petitioner DSS’s objections to the evidence on Rape Shield Grounds. The “Rape Shield” law, N.C. R. Ev. 412, applies to criminal cases. It also contains an exception for evidence at issue here, evidence offered to show “that the act or acts charged were not committed by the defendant.” The trial court erred by excluding Father’s evidence of Ja.G.’s sexual activity with boys while permitting testimony of what Ja.G. told DSS witnesses about her sexual activity with boys her age. Father was denied due process of law by the court’s refusal to permit this line of questioning, in violation of the Rules of Evidence.

Standard of Review

A trial court’s decision to exclude evidence is reviewed for abuse of discretion, which exists when the court’s decision “was so arbitrary it could not be result of a reasoned decision.” Williams v. Bell, 167 N.C. App. 674, 678, 606 S.E.2d 436, 439, disc. rev. denied, 359 N.C. 414, 613 S.E.2d 26 (2005) TA \l "Williams v. Bell, 167 N.C. App. 674, 606 S.E.2d 436, disc. rev. denied, 359 N.C. 414, 613 S.E.2d 26 (2005)" \s "Williams v. Bell, 167 N.C. App. 674, 606 S.E.2d 436,  disc. rev. denied, 359 N.C. 414, 613 S.E.2d 26 (2005)" \c 1 . (Citations omitted.)

Argument

Father denied that he abused Ja.G. Her genital examinations showed evidence of sexual activity, which the doctor diagnosed as consistent with sex abuse. (T. pp. 135-136.) The diagnosis was based in part Ja.G.’s response to the doctor’s question whether she was sexually involved with anyone. Ja. denied sexual activity. (T. p. 139.) Yet she read a note at trial that, taken in context, appeared to describe sexual activity with a boy after school one day. The trial court sustained objections to any questioning about the note. The transcript simply recounts the note as, “Today I met a boy who was (inaudible) he came to my house and me and him did (inaudible).” (VT p. 40, lines 6-7 and p. 46, line 9-p. 46, line 16.) In context, it is apparent that the Note was the beginning of cross-examination regarding Ja.’s sexual activity. The DSS Attorney objected to testimony regarding the note on rape shield grounds, which objection was sustained.

When Father’s trial attorney attempted to elicit Ja.’s testimony about her relationships with boys, DSS’s objections were repeatedly sustained. (VT. p. 41, lines 19-20 and p. 47, line 22-p. 48, line 4.) By its ruling, the Court expressed the intent not to consider the contents of the note or similar evidence from Father in reaching its decision. While counsel did not make offers of proof, considering the court’s responses to her questions, it is apparent that no offer of proof would be permitted. Consider for example, the following: 

Q [Father’s attorney]: How long did you have [a boyfriend?

A [Ja]: (Inaudible – fifth grade (inaudible).

Q: What was his name?

A: Juan.

MS. BOUCHER: Move to strike. Don’t answer the question, darling.

…

Q [Father’s attorney]: Did he ever call you?

A: (Shakes head.)

MS. BOUCHER: Objection

THE COURT: Sustained.

MS. BOUCHER: Don’t answer the question. When I say objection you just freeze for a minute until the Judge tells you, okay.

MS. MORTIS [Father’s attorney]: Grounds for asking –

MS BOUCHER: Rape shield.

THE COURT: Sustained. 

VT. p. 47, line 8-p. 48, line 4

The trial court’s excluding evidence of Ja.’s other sexual activity were error. The rule of evidence related to prior sexual activity do not apply in civil cases. Even if it did, the scope of questioning falls squarely in the exception. 

In North Carolina, the Rape Shield law is now found in Rule 412 TA \l "N.C. R. Ev. 412" \s "N.C. R. Ev. 412" \c 4  of the Rules of Evidence. The Rules of Evidence apply in juvenile hearings on DSS petitions. N.C. Gen. Stat. § 7B-804 (2005) TA \l "N.C. Gen. Stat. § 7B-804 (2005)" \s "N.C. Gen. Stat. § 7B-804 (2005)" \c 2 . The clear language of Rule 412 applies to criminal, not civil, matters. In addition to repeatedly referring to “the complainant” and “the defendant,” the Rule specifically refers to criminal proceedings in defining its scope, as follows:

(a) As used in this rule, the term “sexual behavior” means sexual activity of the complainant other than the sexual act which is at issue in the indictment on trial. 

N.C. R. Ev. 412 TA \s "N.C. R. Ev. 412"  (Emphasis added.)

The rule contains no reference to civil proceedings. In fact, it later refers to specific criminal charges. By its plain language, the Rule applies to criminal, not civil cases. The rules of statutory construction provide that when a law is clear and unambiguous, it must be construed using its plain language. Bio-Medical Applications of North Carolina, Inc. v. North Carolina Dept. of Health and Human Services, ____ N.C.App. ____, 634 S.E.2d 572, 582, (2006) TA \l "Bio-Medical Applications of North Carolina, Inc. v. North Carolina Dept. of Health and Human Services, ____ N.C.App. ____, 634 S.E.2d 572 (2006)" \s "Bio-Medical Applications of North Carolina, Inc. v. North Carolina Dept. of Health and Human Services, ____ N.C.App. ____, 634 S.E.2d 572 (2006)" \c 1 . The rules of statutory construction apply equally to the Rules of Evidence. See, e.g, State v. Renfro, 174 N.C.App. 402, 621 S.E.2d 221 (2005) TA \l "State v. Renfro, 174 N.C.App. 402, 621 S.E.2d 221 (2005)" \s "State v. Renfro, 174 N.C.App. 402, 621 S.E.2d 221 (2005)" \c 1 . There is no authority in North Carolina that permits the Rule to be applied in civil cases. 

If Rule 412 was intended to apply to civil proceedings, the legislature could have easily drafted it to say so. Contrast the North Carolina Rule with Kentucky Rule of Evidence 412, which expressly applies to civil proceedings:

KRE 412 Rape and similar cases; admissibility of victim's character and behavior

(a) Evidence generally inadmissible. The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

    (1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

   (2) Evidence offered to prove any alleged victim's sexual predisposition.

Ky.R. Ev. 412 (2006) TA \l "Ky.R. Ev. 412 (2006)" \s "Ky.R. Ev. 412 (2006)" \c 4  (Emphasis added.)

By excluding evidence based on the Rape Shield law, the court imposed a condition on evidence beyond that required by law or permitted by the Rules of Evidence. The Standard of Review provides guidance on point. The question is whether the trial court’s ruling “was so arbitrary it could not be result of a reasoned decision.” Williams v. Bell TA \s "Williams v. Bell, 167 N.C. App. 674, 606 S.E.2d 436,  disc. rev. denied, 359 N.C. 414, 613 S.E.2d 26 (2005)" , 167 N.C. App. 674, 678, 606 S.E.2d 436, 439, disc. rev. denied, 359 N.C. 414, 613 S.E.2d 26 (2005) The court’s restriction of evidence by use of a Rule that does not apply in civil proceedings could not be the result of reasoned decision, grounded in law and rules. Although a DSS witness was permitted to testify with regard to Ja.’s statement that she had not had peer sexual partners, Father was prevented by contesting that statement or presenting evidence that was key to his side of the dispute. The evidence sought to be admitted was relevant and admissible. N.C. R. Ev. 401 TA \l "N.C. R. Ev. 401" \s "N.C. R. Ev. 401" \c 4  and 402 TA \l "N.C. R. Ev. 402" \s "N.C. R. Ev. 402" \c 4 . The ruling was arbitrary and unsupported by reason, and excluded key, relevant information. The court violated the North Carolina Rules of Evidence and denied Father an opportunity to present his case. This Court should reverse the adjudication and remand the case for retrial with the relevant evidence.

III. The trial court erred when it adjudicated Ja.G. abused, neglected, and dependent, because the Petitioner failed to prove its case by clear, cogent, and convincing evidence.

Assignment of Error No. 3
R. p. 117
T. p. 358, lines 12-23; R. p. 92 ¶ 4 and p. 99, ¶ 2 

Standard of Review

In juvenile cases, the Standard of Review is whether the evidence supports the Findings of Fact and the Findings support the Conclusions of law. See In re D.J.D., 171 N.C. App. 230, 615 S.E.2d 26 (2005) TA \l "In re D.J.D., 171 N.C. App. 230, 615 S.E.2d 26 (2005)" \s "In re D.J.D., 171 N.C. App. 230, 615 S.E.2d 26 (2005)" \c 1 .

Argument

Although Father did not raise any specific findings of fact on appeal, the adjudication was error because it was based on a hearing at which Father was deprived of his right to present valid, admissible evidence in his defense. The argument and all supporting law presented in Argument # II, above, are incorporated by reference here as if fully restated in support of this argument. The result of the court’s exclusion was to deprive Father of the opportunity to present his case. The exclusion violated the statutory mandate that “the court shall protect the rights of … the juvenile’s parent to assure due process of law.” N.C. Gen. Stat. § 7B-802 (2005) TA \l "N.C. Gen. Stat. § 7B-802 (2005)" \s "N.C. Gen. Stat. § 7B-802 (2005)" \c 2 . The resulting Conclusions of Law are therefore based on Findings of Fact that arise from an improper procedure. The evidentiary errors undermine the Findings of Fact in this case for the reasons set forth in Section II, above, and the adjudications must be reversed. 

Abandonment of Remaining Assignment of Error

Father does not argue and therefore abandons Assignment of Error Number 4. N.C. R. App. P. 28 TA \l "N.C. R. App. P. 28" \s "N.C. R. App. P. 28" \c 4 (b)(6) 

Conclusion

Wherefore, Appellant Father respectfully prays this Court:

1. Hold that the trial court erred when it adjudicated Jo. and Je. neglected and dependent, because the Petitioner failed to prove its case by clear, cogent, and convincing evidence;

2. Hold that the trial court erred in applying the Rape Shield Rule to evidence presented in this civil proceeding that tended to show another source for physical evidence of Ja. G.’s sexual activity;

3. Hold that the trial court erred when it adjudicated all three children;

4. Grant Father such other and further relief as the Court deems just and proper.

Respectfully submitted, this the 30 day of October 2006.

____Electronically submitted__

Leslie C. Rawls

Attorney for Mother

PO Box 38325

Charlotte, NC 28278

704-583-1279

leslierawls@carolina.rr.com

Certificate of Service

I hereby certify that I served Appellant-Mother’s Brief on all parties to this matter as follows:

By Email to

For Appellee-Forsyth County DSS:

Theresa Boucher
Assistant County Attorney
bouchet1@forsyth.ccs

For Appellee-GAL:

Theresa M. Sprain
Womble, Carlyle, Sandridge & Rice
tsprain@wcsr.com

By U.S. Mail to

For Appellee-Mother:

Janet Pauca
Attorney at Law
102 W. Third St., Ste. 210
Winston-Salem, NC 27101

This the 30th day of October 2006.

____Electronically submitted__

Leslie C. Rawls
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NC-DOC Offender Data Screen
A1

Criminal Docket, Forsyth County
A3

Scott v. Scott, COA02-508, page 5 of the Record on Appeal
A4

	General Summary Information

	DOC Number: 

0974161

Inmate Status: 

ACTIVE

Name(s): 

GUTIERREZ, JuAN O. 

 

 



	Demographics

Gender:
MALE 

Race:
UNKNOWN 

Age:
33 

Birth Date:
03/08/1973 


	Click here for photo
	
	
	
	
	
	
	


	Most Recent Incarceration Summary

	Conviction Date:    08/30/2006

Total Term:    1 YEAR 4 MONTHS 

Projected Release Date:    05/03/2007

Primary Offense:    INDECENT LIBERTY W/CHILD (PRINCIPAL)

Admission Date:    09/13/2006

Admitting Location:    PIEDMONT CI

Special Characteristics:    REGULAR

Custody Classification:    MEDIUM

Next Custody Review Date:    12/01/2006

Control Status:    REGULAR POPULATION

Next Control Review:    UNKNOWN

Number of Infractions:    0

Last Infraction On:    N/A

Current Location:    HARNETT CI

Previous Location:    PIEDMONT CI

Last Movement:    RECEIVED FROM PIEDMONT CI

On:    10/03/2006

Detainers?  Y    Escapes?  N    




	The sentence history for the offender follows.
Incarceration records are light blue; Supervision records are light green




	Incarceration Record for Sentence Number: BA-001

	Commitment Type:
INMATE

Conviction Date:
08/30/2006

County of Conviction:
FORSYTH

Service Status:
ACTIVE

Sentence Status:
ACTIVE

Projected Release Date:
05/03/2007

Sentence Begin Date:
08/30/2006

Actual Release Date:
Punishment Type:
ACTIVE SS

Sentence Type 1:
DEPT OF CORR DIV OF PRISONS

Minimum Term:
1 YEAR 1 MONTH 

Maximum Term:
1 YEAR 4 MONTHS 



	Commitment

Docket#

Offense (Qualifier)

Offense Date

Type

Sentencing Penalty Class Code

INITIAL

06050102

INDECENT LIBERTY W/CHILD (PRINCIPAL)

09/01/2002 

FELON

CLASS F




Superior Court of FORSYTH County 

	Defendant
	Date of
Birth
	Court
Date
	Court
Room
	Session
	Case 
Number
	Citation
Number

	 GUTIERREZ,JUAN,OSVALDO
	 03/08/1973
	 08/28/2006
	 005A
	 AM
	 2006CRS050102
	 

	 GUTIERREZ,JUAN,OSVALDO
	 03/08/1973
	 08/28/2006
	 005A
	 AM
	 2006CRS050103
	 


	Arraigned Offenses for Case Number:
	2006050102 CRS

	Arraigned Defendant Name:
	GUTIERREZ,JUAN,OSVALDO

	Court Date:
	08/28/2006

	Court Room:
	005A

	Session:
	AM


	Offense Code
	Description
	Statute

	 1120
	 Felony FIRST DEGREE RAPE CHILD 
	 14-27.2(A)(1) 

	 1118
	 Felony INDECENT LIBERTIES WITH CHILD 
	 14-202.1 


	Arraigned Offenses for Case Number:
	2006050103 CRS

	Arraigned Defendant Name:
	GUTIERREZ,JUAN,OSVALDO

	Court Date:
	08/28/2006

	Court Room:
	005A

	Session:
	AM


	Offense Code
	Description
	Statute

	 1116
	 Felony FIRST DEGREE SEX OFFENSE CHILD
	 14-27.4(A)(1) 

	 1116
	 Felony FIRST DEGREE SEX OFFENSE CHILD
	 14-27.4(A)(1) 

	 1116
	 Felony FIRST DEGREE SEX OFFENSE CHILD
	 14-27.4(A)(1) 
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