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QUESTIONS PRESENTED

I.  THE TRIAL COURT LACKED SUBJECT MATTER AND PERSONAL JURISDICTION AS SUMMONS FAILED TO PROPERLY BE ISSUED AND SERVED UPON THE RESPONDENT MOTHER.  (Assignment of Error #6).

II.  THE TRIAL COURT ERRED IN ADJUDICATING THE MINOR CHILD NEGLECTED IN THAT IT WAS NOT PROVEN BY CLEAR, COGENT, AND CONVINCING EVIDENCE (Assignment of Error #1)

III. THE TRIAL COURT ERRED IN DENYING THE RESPONDENT MOTHER’S MOTION TO DISMISS AT THE CLOSE OF THE EVIDENCE (Assignment of Error #8)

IV.  THE TRIAL COURT ERRED IN THAT CLEAR, COGENT AND CONVINCING EVIDENCE DOES NOT SUPPORT FINDNGS OF FACT #12, 13, 22, 23, AND 28, AND IN MAKING FINDINGS REGARDING OTHER CIVIL MATTERS WHICH HAD PREVIOUSLY BEEN LITIGATED AND JUDGMENT ENTERED THEREON.  (R.pp. 43, 44).  (Findings 12, 13, 22, 23, 18, 19.) (Assignment of Error #7)

V.  THE TRIAL COURT ABUSED ITS DISCRETION IN DETERMINING THAT THE BEST INTERESTS OF THE CHILD DICTATED THAT THE CHILD BE PLACED WITH HER BIOLOGICAL FATHER.  (R.p. 46). (Assignmment of Error #2)

VI.  THE TRIAL COURT ERRED AND THE FINDINGS DO NOT SUPPORT THE CONCLUSION THAT DSS HAD MADE REASONABLE EFFORTS AND IN RELIEVING DSS OF THEIR DUTY TOWARDS REUNIFICATION.  (R.p. 46).  (Assignment of Error #4)

VII.  THE TRIAL COURT ERRED IN THAT IT FAILED TO FOLLOW THE PROVISIONS OF N.C.G.S. 7B-507c. (Assignment of Error #5)

VII.  THE TRIAL COURT ERRED IN DETERMINING THAT ONE OF THE GROUNDS FOR NEGLECT IS THAT THE RESPONDENT MOTHER ABUSED SUBSTANCES, AS THIS GOES TO DEPENDENCY AND AS SUCH, THE RESPONDENT MOTHER SHOULD HAVE BEEN APPOINTED A GUARDIAN  UNDER N.C.G.S. 7B-602.

STATEMENT OF THE CASE

On January 13, 2004 a juvenile petition alleging neglect was taken out in the matter of H.S.F.  (R.p. 5).  Summons was issued but the Respondent Mother was not served.  (R.p. 9).  On January 28, 2004, DSS took a voluntary dismissal of the petition (R.p. 14) and filed a new petition.  (R.p. 16).  No summons was issued. An order for nonsecure custody was issued.  (R.pp. 21-28).  An order on need for continued nonsecure custody was entered on February 4, 2004.  (R. p. 30).  The biological father filed Motion in the cause for physical and legal custody on April 16, 2004.  (R. p. 37).

On April 26 -29, 2004, an adjudication and dispositional hearing was held.  The judge found that the juvenile was neglected, terminated custody of the Department, yet retained jurisdiction over the matter.  The court further placed legal custody with the biological parents, physical custody with the biological father, with physical placement with the paternal grandmother.  (R.p. 47).  The order was filed May 14, 2004.  The respondent Mother filed notice of appeal on May 21, 2004 (R.p. 54), appellate entries were entered June 2, 2004 (R.p. 56), and the undersigned was appointed by the Appellate Defender on June 15, 2004.  (R.p. 60). 

The tapes were delivered to the transcriptionist on May 21, 2004 (R.p. 52), an extension was obtained through August 18, 2004 (R.p. 63), and further extensions were obtained through January 3, 2005.  (R.pp. 65-66, 69).  The transcript was deemed timely served on January 31, 2005.  (R.p. 70).  The time for serving the Proposed Record on Appeal was extended through March 9, 2005, and further through April 8, 2005.  (R.pp. 72, 73).  The Proposed Record was served March 30, 2005, settled on May 4, 2005 (R.p. 83), and presented to the Court of Appeals for filing.  The printed record on Appeal was mailed May 23, 2005.  One extension to file the Respondent Mother’s brief was granted, giving the undersigned through July 22, 2005 for the filing of the brief.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
N.C.G.S. sec 7B-1001 permits appeal of an order of disposition after adjudication of abuse, neglect or dependency, or any other modifying custodial rights.  The order appealed from was an adjudication of neglect, and transferred physical placement of the child from the Mother to the biological father and paternal grandmother.

STATEMENT OF THE FACTS

H.S.F. is the minor child of C.B. (Mother) and J.F. (Father) (R.p. 11; T.pp. 15, 17).  Mother was awarded custody of the child after mother and father were divorced.  (T.p. 18).  J.F., the biological father, had visitation rights, but never requested to see the child on a steady basis.  (T.p. 18).  Mother then went on to remarry D.B.  (Step-Father)(T.pp. 15, 17).  Before marrying D.B., the Mother knew him for eleven or twelve years.  (T.p. 16).  The child was still living with Mother and Step-Father when DSS took out the petition.

The family lives on a working farm with livestock.  The home, in the words of the social workers, is appropriate, with appropriate food, and the child was appropriately clothed.  (T.p. 441).  The maternal grandparents, Mr. and Mrs. Adams, the paternal grandparents live nearby (T.p. 83) and frequently visit with the child.  (T.p. 18).  The maternal grandmother passed away recently before the hearing.  (T.p. 179).  The minor child regularly attended church with the maternal grandfather, and would see him every day or two.  (T.p. 179).  The mother and step-father also began attending church regularly with the maternal grandfather.  (T.p. 163).  The maternal grandfather described a close bond with the child and her mother, stating that they “just loved each other to death” (T.p. 180), and that the child was the mother’s “pride and joy….  She (the mother) builds her life around that young’un” (T.p. 189, line 16).

The minor child is extremely bright (T.p. 207, line 16), is an honor student (T.p. 442), appeared to be happy in the home (T.p. 442), and appeared to be comfortable with the mother and step-father.  (T.p. 442).  The child is very attached to the farm animals.  (T.p. 187, line 15).

As the family lives on a working farm, the step-father did keep a gun by the door to shoot crows or other predators to the livestock.  (T.p. 470).  DSS brought him gun-locks, which he said he didn’t think would fit the gun.  (T.p. 444).

The mother, C.B., is an insulin-dependent diabetic and is also treated for hypothyroid.  She also has rheumatoid arthritis.  (T.p. 90).  The mother was treated by Dr. Young, a general practice physician (T.p. 216), Dr. Bracken, an endocrinologist, Dr. Hayes, an orthopedist, and Dr. Crowley, a general practice physician.  (T.p. 217).  The mother was prescribed hydrocodone for chronic pain.  While seeing Dr. Crowley, some of the mother’s hydrocodone pain medication was stolen.  (T.p. 92).  The mother testified that she quit taking hydrocodone in December 2003 (T.p. 114), which was prior to the filing of the petition, and she requested that she be screened to ensure there were no illegal substances in her system.  (T.p. 217).

In August, 2003, the Mother was hospitalized with a broken leg.  (T.p. 24).  She fell on a birdhouse in the living room while she and D.B., the step-father, were playing around.  (T.p. 24).  She went to the hospital the next day and Dr. Hayes performed surgery on her leg.  (T.p. 26).  The step-father did not have a drivers license and needed to tend to the farm animals so he mostly stayed at the farm, although he was able to make it the hospital for her surgery.  (T.p. 27).  Dr. Hayes corroborated the mother’s story in that she told him the same thing:  that she had fallen on a birdhouse.  (T.p. 286, lines 3-9).  While the mother was hospitalized, the child stayed with the maternal grandparents.  (T.p. 27).

The mother had taken out a 50B domestic violence action against the step-father several months prior to the filing of the petition in October, 2003.  (R.p. 2).  The mother testified that, during a diabetic episode, she had thought the step-father had hit her, but then later realized that he had not.  (T.p. 29).  She stated that her blood sugar had dropped to 21, an extremely low level, and that the step-father had to hold her in order to administer a glucagon shot.  She stated that she filed the 50B action because the police stated to her that the child would be taken away from her if she did not.  (T.p. 30).  After coming to this realization, the mother came back to court and asked the judge to set aside the 50B.  (T.p. 52).

DSS had a couple of unsubstantiated reports on the family.  The social worker visited the home and was told that the family did not have problems and did not desire services.  (T.p. 428).  A social worker spoke with the biological father who stated that he had concerns and that he” doesn’t have the money to get an attorney and take her to court for custody… he pays six hundred dollars a month in child support.”  (T.p. 468).  The following month a petition was filed.  (R.p. 5).

ARGUMENT

I.  THE TRIAL COURT LACKED SUBJECT MATTER AND PERSONAL JURISDICTION AS SUMMONS FAILED TO PROPERLY BE ISSUED AND SERVED UPON THE RESPONDENT MOTHER.  (Assignment of Error #6).

N.C.G.S. §7B-401 TA \l "N.C.G.S. §7B-401" \s "7B-401" \c 2  states that the pleading in an abuse, neglect or dependency action is the petition.  “The process in an abuse, neglect or dependency action is the summons.”

7B-406 TA \s "7B-401"  requires the following:

Immediately after a petition has been filed alleging that a juvenile is abused, neglected, or dependent, the clerk shall issue a summons to the parent, guardian, custodian, or caretaker requiring them to appear for a hearing at the time and place stated in the summons.  No summons is required for any person whose actions resulted in a conviction under G.S. 14-27.2 or G.S. 14-27.3 and the conception of the juvenile.  A copy of the petition shall be attached to each summons. Service of the summons shall be completed as provided in G.S. 7B-407, but the parent of the juvenile shall not be deemed to be under a disability even though the parent is a minor.

N.C.G.S. 7B-406 TA \s "7B-401"  (emphasis added). 

The issuance and service of process is the means by which the court obtains jurisdiction.  This Court has previously held that where no summons was issued, the court acquired jurisdiction over neither the persons nor the subject matter of the action, and was without authority to enter order adjudging a juvenile as neglected. In re Mitchell, 126 N.C. App. 432, 485 S.E.2d 623 (1997).
  In re McAllister, 14 N.C. App. 614, 188 S.E.2d 723 (1972) TA \l "In re McAllister, 14 N.C. App. 614, 188 S.E.2d 723 (1972)" \s "InreMcAllister" \c 1 .

This issue was again addressed in In re Poole, 151 N.C. App. 472, 568 S.E.2d 200, rev’d 2003 N.C. Lexis 429 TA \l "In re Poole, 151 N.C. App. 472, 568 S.E.2d 200, rev’d 2003 N.C. Lexis 429" \s "InrePoole" \c 1 .  In this case, summons was issued against the Mother but not the Father.  The Supreme Court adopted the dissent’s opinion from the Court of Appeals decision which found that the Court had jurisdiction.  The case at hand is distinguishable however, in that, in the case at bar, summons was not issued against anyone, neither parent.  In Poole TA \s "InrePoole" , summons was issued against one parent.  See In re Arends, 88 N.C. App. 550, 364 S.E.2d 169 (1988) TA \l "In re Arends, 88 N.C. App. 550, 364 S.E.2d 169 (1988)" \s "InreArends" \c 1  (However, as the Court of Appeals stated in Poole TA \s "InrePoole" , this case was decided under a different statute which only required service against one parent.)

The Court in Poole TA \s "InrePoole"  states clearly the language of In re Mitchell, TA \s "InreMitchell"  “[t]he issuance and service of process is the means by which the Court obtains jurisdiction… and thus, where no summons is issued, the court acquires jurisdiction over neither the parties nor the subject matter of the action.”  In re Poole, TA \s "InrePoole"  151 N.C. 477) (citing the dissenting opinion which the Supreme Court adopted).

The trial court is given exclusive jurisdiction over juvenile matters pursuant to N.C.G.S. §7B-200 TA \l "N.C.G.S. §7B-200" \s "7B-200" \c 2 .  However, just because a trial court may have general jurisdiction over the type of proceeding or over the parties, this does not confer jurisdiction over specific actions.  In re McKinney, 158 N.C. App. 441, 581 S.E.2d 793 (2003) TA \l "In re McKinney, 158 N.C. App. 441, 581 S.E.2d 793 (2003)" \s "InreMcKinney" \c 1 .  The jurisdiction over the specific action is conferred via N.C.G.S. §§7B-405 TA \l "N.C.G.S. §7B-405" \s "7B-405" \c 2  and 406 TA \l "N.C.G.S. §7B-406" \s "7B-406" \c 2  which require issuance of a summons.

The requirements of 7B-406 TA \s "7B-406"  must be followed.  It contains mandatory language, i.e. the Clerk shall issue summons.  We cannot pick and choose when shall means shall and when shall means may.  If the Legislature had meant that the Clerk may issue summons, then this is what it would have said.

It is presumed that no meaningless or useless words or provisions are used in a statute, but that each word or provision is to be given some effect.  Jackson v. Board of Adjustment, 275 N.C. 155, 166 S.E.2d 78 (1969) TA \l "Jackson v. Board of Adjustment, 275 N.C. 155, 166 S.E.2d 78 (1969)" \s "JacksonvBoard" \c 1 ; 82 C.J.S., Statutes, §316 TA \l "82 C.J.S., Statutes, §316" \s "82CJS316" \c 3 , pp. 551-552.  The statutory use of the word “shall” is a mandate, and failure to follow the mandate of a statute is error, and the Appellants need not show prejudice.  In Re Wade, 67 N.C. App. 708, 711 (1984) TA \l "In Re Wade, 67 N.C. App. 708, 711 (1984)" \s "InReWade" \c 1 ; In Re Walker, 83 N.C. App. 46, 47, 348 S.E.2d 823, 824 (1986) TA \l "In Re Walker, 83 N.C. App. 46, 47, 348 S.E.2d 823, 824 (1986)" \s "InReWalker" \c 1 ; In Re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985) TA \l "In Re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985)" \s "InReJohnson76" \c 1 ; In Re Mitchell, 87 N.C. App. 164, 359 S.E.2d 809 (1987) TA \l "In Re Mitchell, 87 N.C. App. 164, 359 S.E.2d 809 (1987)" \s "InReMitchell87" \c 1 .

In civil cases, it is positively clear that summons must be issued.  One cannot be brought into a lawsuit without his consent, either expressed or by entering a general appearance, except by causing summons to be served upon him.  Southern Athletic/Bike v. House of Sports, Inc. 281 S.E.2d 698, 53 N.C.App. 504 (1981), appeal dismissed review denied 288 S.E.2d 381, 304 N.C. 729 TA \l "Southern Athletic/Bike v. House of Sports, Inc. 281 S.E.2d 698, 53 N.C.App. 504 (1981), appeal dismissed review denied 288 S.E.2d 381, 304 N.C. 729" \s "SouthernAthleticvHouse" \c 1 .

Requirements for serving process must be construed strictly and prescribed procedure must be followed strictly, or there is no valid service.  Greenup v. Register 410 S.E.2d 398, 104 N.C. App. 618, (1991) TA \l "Greenup v. Register 410 S.E.2d 398, 104 N.C. App. 618, (1991)" \s "GreenupvRegister" \c 1 , Williams v. Hartis, 195 S.E.2d 806, 18 N.C. App.89 (1973) TA \l "Williams v. Hartis, 195 S.E.2d 806, 18 N.C. App.89 (1973)" \s "WilliamsvHartis" \c 1 , Broughton v. Dumont 259 S.E.2d 361, 43 N.C. App. 512 (1979) TA \l "Broughton v. Dumont 259 S.E.2d 361, 43 N.C. App. 512 (1979)" \s "BroughtonvDumont" \c 1 .  Absent valid service of process, a court does not acquire personal jurisdiction over the defendant and the action must be dismissed.  Fender v. Deaton 503 S.E.2d 707, 130 N.C. App. 657, review denied 350 N.C. 94 (1998), TA \l "Fender v. Deaton 503 S.E.2d 707, 130 N.C. App. 657, review denied 350 N.C. 94 (1998)" \s "FendervDeaton" \c 1  Glover v. Farmer, 490 S.E.2d 576, 127 N.C. App. 488, review denied 502 S.E.2d 590, 347 N.C. 575 (1997) TA \l "Glover v. Farmer, 490 S.E.2d 576, 127 N.C. App. 488, review denied 502 S.E.2d 590, 347 N.C. 575 (1997)" \s "GlovervFarmer" \c 1 . 

The fact that a defendant may have actual notice of a lawsuit cannot supply constitutional validity to service of process unless the service is in the manner prescribed by statute.  Stone v. Hicks, 262 S.E.2d 318, 45 N.C. App. 66 (1980) TA \l "Stone v. Hicks, 262 S.E.2d 318, 45 N.C. App. 66 (1980)" \s "StonevHicks" \c 1 .

In Cole v. Cole, 37 N.C. App. 737, 247 S.E.2d 16 (1978) TA \l "Cole v. Cole, 37 N.C. App. 737, 247 S.E.2d 16 (1978)" \s "ColevCole" \c 1 , the Defendant husband was served with process in the suit for alimony more than 30 days after the Summons had been issued.  This Court held that since no extension of time was obtained, nor was Defendant served with an Alias or Pluries Summons, a Summons not served within the statutory period loses its validity and does not confer jurisdiction.  Id. at 738.  Further, the Cole court quoting City of Monroe v. Niven, 221 N.C. 362, 365, 20 S.E.2d 311, 313 (1942) TA \l "City of Monroe v. Niven, 221 N.C. 362, 365, 20 S.E.2d 311, 313 (1942)" \s "CityMonroevNiven" \c 1 , stated, “’A nullity is a nullity, and out of nothing comes.’”  Subsequent acts of the Court did not validate a void judgment.  Id. TA \s "CityMonroevNiven"  at 738.  Applied to this context, trial courts can only act within the statutory confines they have been given to work in, and as shown by Cole, this concept has been cited with favor by our higher courts over and over again throughout the years.

Even if this court were to decide that the court somehow had jurisdiction without a summons, the lack of summons presents other significant problems in the case, such as under 7B-904(d1) TA \l "N.C.G.S. §7B-904(d1)" \s "7B-904(d1)" \c 2  the court can only order a party to do certain things if a summons has been issued against them. 

The lack of a summons is a fatal flaw which cannot be overcome. 

II.  THE TRIAL COURT ERRED IN ADJUDICATING THE MINOR CHILD NEGLECTED IN THAT IT WAS NOT PROVEN BY CLEAR, COGENT, AND CONVINCING EVIDENCE (Assignment of Error #1)

III.  THE TRIAL COURT ERRED IN DENYING THE RESPONDENT MOTHER’S MOTION TO DISMISS AT THE CLOSE OF THE EVIDENCE (Assignment of Error #8)

IV.  THE TRIAL COURT ERRED IN THAT CLEAR, COGENT AND CONVINCING EVIDENCE DOES NOT SUPPORT FINDNGS OF FACT #12, 13, 22, 23, AND 28, AND IN MAKING FINDINGS REGARDING OTHER CIVIL MATTERS WHICH HAD PREVIOUSLY BEEN LITIGATED AND JUDGMENT ENTERED THEREON.  (R.pp. 43, 44).  (Findings 12, 13, 22, 23, 18, 19.) (Assignment of Error #7)

In the interest of economy, these errors shall be argued together.

The petition alleged that the minor child lived in an environment injurious to her welfare.  N.C.G.S. §7B-101(15) TA \l "N.C.G.S. §7B-101(15)" \s "7B-101(15)" \c 2 .  The trial court concluded as a matter of law that the child was neglected.  Conclusions of law cannot stand unless they are supported by competent findings of fact.  Findings of fact must be supported by competent evidence (N.C.G.S. §7B-805 TA \l "N.C.G.S. §7B-805" \s "7B-805" \c 2 ), proven by clear and convincing evidence.  In re J.S.H., 2005 N.C. App. LEXIS 1325, 5-6 (N.C. Ct. App., 2005)" \s "InreJSH" \c 1 In re J.S.H., 2005 N.C. App. LEXIS 1325, 5-6 (N.C. Ct. App., 2005).

N.C.G.S. §7B-805 TA \s "7B-805"  requires that the allegations in a petition alleging neglect, abuse or dependency must be proven by clear and convincing evidence.  Clear and convincing evidence is evidence which should fully convince.  In re Smith, 146 N.C. App. 302, 552 S.E.2d 184 (2001 TA \l "In re Smith, 146 N.C. App. 302, 552 S.E.2d 184 (2001)" \s "InreSmith146" \c 1 ), which is greater than a preponderance of the evidence standard required in most civil cases.  It is more than preponderance of the evidence, but less than beyond a reasonable doubt.  In re Young, 122 N.C. App. 163, 468 S.E.2d 266, rev all’d 344 N.C. 630, 477 S.E.2d 57, rev’d 346 N.C. 244, 485 S.E.2d 612 (1996) TA \l "In re Young, 122 N.C. App. 163, 468 S.E.2d 266, rev all’d 344 N.C. 630, 477 S.E.2d 57, rev’d 346 N.C. 244, 485 S.E.2d 612 (1996)" \s "InreYoung" \c 1 .

The Supreme Court has previously noted that:


“not every act of negligence on the part of parents or other care givers constitutes "neglect" under the law and results in a "neglected juvenile." Such a holding would subject every misstep by a care giver to the full impact of subchapter I of chapter 7B of the North Carolina General Statutes, resulting in mandatory investigations, N.C.G.S. § 7B-302 (2001); and the potential for petitions for removal of the child or children from their family for custodial purposes, N.C.G.S. ch. 7B, subch. I, art. 5 (2001); and/or ultimate termination of parental rights, N.C.G.S. ch. 7B, subch. I, art. 11 (2001).

In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003) TA \l "In re Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003)" \s "InreStumbo" \c 1 .

Neglect requires much more than negligence.  In order to adjudicate a juvenile neglected, the Courts have also required that “there be some physical, mental, or emotional impairment of the juvenile or a substantial risk of such impairment as a consequence of the failure to provide 'proper care, supervision, or discipline.'"  In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-02 (1993) TA \l "In re Safriet, 112 N.C. App. 747, 752, 436 S.E.2d 898, 901-02 (1993)" \s "InreSafriet" \c 1  (quoting former N.C.G.S. §7A-517(21) (1989)), quoted in In Re Helms, 127 N.C. App. at 511, 491 S.E.2d at 676 TA \l "In Re Helms, 127 N.C. App. at 511, 491 S.E.2d at 676" \s "InReHelms" \c 1 .  In re Stumbo, 357 N.C. 279, 283 (N.C., 2003)

In the case at hand, the court found that the mother abused prescribed substances for more than 10 years (Finding of Fact #12), that there was domestic violence between the parties, and that there were loaded weapons in the home.  These were in essence the grounds upon which the court relied to determine the child was neglected.

The parties to the case denied domestic violence.  In fact, the court reviewed previous domestic violence order and found ”that the original findings made by this Court in that action were proper in finding domestic violence.”  (R.p. 44, FOF 19).  There was a significant amount of trial time devoted to rehashing the allegations contained in those domestic violence actions.  It was improper for the trial court to basically retry those domestic violence actions, and to make findings that its original findings in those actions were proper.  This wasn’t an appeal of the domestic violence actions, and furthermore, it was collateral estoppel and issue preclusion to go through the same issues again. Furthermore, the scant competent evidence of domestic violence does not give rise to neglect.  There was no evidence that the child was ever physically injured.  Even if this court were to assume that domestic violence did occur, the mere fact that domestic violence occurs in a home does not mean that a child in the home is neglected. 

Also the court finds that there were a total of 99 calls to the Cleveland Emergency Services (R.p. 44, FOF #22, 23); however there was no evidence in the record to this effect.  Christopher Dodd did not testify to such.  Mr. Dodd’s testimony only authenticated the tape that was admitted into evidence.  (T.pp. 58-61).  There was no testimony regarding the number of 911 calls.  Therefore this finding of fact was not proven by clear and convincing evidence and it was improper for the Court to make this Finding of Fact.

As for a gun in the home, the step-father admitted to the social worker that he kept a gun to scare off hawks and other predators to the animals on the farm.  Children have been raised in homes with guns for hundreds of years; that in and of itself does not constitute neglect.

With respect to the substance abuse, the court found that the mother’s hydrocodone use may rise to the level of substance abuse.  (R.p. 44, FOF  16).  However, the mother testified that she had not been prescribed any hydrocodone since December 2003, before the petition was taken.  (T. p.     ).  Furthermore, the court found in Finding of Fact #12 that the mother had a history of prescribed substance abuse going back ten years.  There was insufficient evidence to make this statement.  The doctors who testified had not even treated the mother for that length of time.

It was improper to deny the Respondent Mother’s motion to dismiss at the close of the Petitioner’s evidence, as at that point, DSS had failed to prove their case by clear and convincing evidence.  Furthermore, it was improper to make some of these findings of fact and base an adjudication of neglect upon them.

V.  THE TRIAL COURT ABUSED ITS DISCRETION IN DETERMINING THAT THE BEST INTERESTS OF THE CHILD DICTATED THAT THE CHILD BE PLACED WITH HER BIOLOGICAL FATHER.  (R.p. 46). (Assignmment of Error #2)

Trial courts must consider the best interests of the child, whether it be a dispositional hearing or review hearing.  In re Shue, 63 N.C. App. 76, 303 S.E.2d 636, aff’d as modified 311 N.C. 586, 319 S.E.2d 567 (1983) TA \l "In re Shue, 63 N.C. App. 76, 303 S.E.2d 636, aff’d as modified 311 N.C. 586, 319 S.E.2d 567 (1983)" \s "InreShue" \c 1 .  The best interests of the child are the polar star by which a court’s discretion is guided.  Bost v. Nortwick, 117 N.C. App. 1 449 S.E.2d 911, appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1994) TA \l "Bost v. Nortwick, 117 N.C. App. 1 449 S.E.2d 911, appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1994)" \s "BostvNortwick" \c 1 .

In this case, the trial court placed the minor child with a person with whom the minor child had spent very little time during the course of her life.  The mother testified that the biological father rarely visited with the child.  (T. p.    ). A DSS worker stated that he had never been to the biological father’s home.  (T.p. 731).  It was established that the child would frequently visit her maternal grandfather but since DSS became involved, the child did not visit the grandfather at his home.  (T.p. 736).

There was further evidence during disposition that the maternal grandfather had not been approved during the home study phase due to some criminal charges which were not even his.  (T.p. 770).  Since the child has been in the custody of the paternal grandmother, she has not taken her mandolin lessons (T.p. 781) and has quit going to church as much.  (T.p. 783).  While in custody of DSS, the child made pictures and cards for her mother and stepfather (T.p. 788) and further testified that she wanted to go back home to them.  (T.p. 692).  The child also told the paternal grandmother she wanted to go back home to her mother.  (T.p. 818).

Despite this evidence, the trial court kept custody with the biological father and paternal grandmother. 

VI.  THE TRIAL COURT ERRED AND THE FINDINGS DO NOT SUPPORT THE CONCLUSION THAT DSS HAD MADE REASONABLE EFFORTS AND IN RELIEVING DSS OF THEIR DUTY TOWARDS REUNIFICATION.  (R.p.  46).  (Assignment of Error #4)

N.C.G.S. §7B-507 TA \l "N.C.G.S. §7B-507" \s "7B-507" \c 2  states that reasonable efforts shall cease if the court makes certain written findings pursuant to N.C.G.S. 7B-507(b) TA \l "N.C.G.S. §7B-507(b)" \s "7B-507(b)" \c 2 .  One of those grounds is if it is proven that such further efforts toward reunification would be futile.

Futility would have to be looked at on a case-by- case basis.  In this case, the social worker offered services when they visited the home on January 7, 2004.  (T.p. 428).  There was a meeting March 19, 2004, where a case plan was discussed (T.p. 704), and the parents basically refused services.  Based upon this, the Court determined that further efforts toward reunification would be futile, despite the mother’s testimony that she would do whatever was necessary.  (T.p. 754).

This child had lived with her mother for eleven years, and DSS had only taken out one petition with respect to this family in January 2004.  The parents only had a little over a month after the case plan was discussed to work on it prior to the hearing in April.  Two other points need to be made:  1) the parents always denied the allegations in the petition so it would follow that they would say they didn’t need services based upon those allegations and 2) no summons was ever issued against the parents so the court had no authority to order them to attend parenting classes, provide transportation, or remedy conditions in the home pursuant to N.C.G.S. 7B-904(d1) TA \s "7B-904(d1)" .  The parents were under no court order to do what DSS asked them to do.

It is the goal of the juvenile Code to reunite parents with their children.  In re Eckard, 144 N.C.App. 187, 547 S.E.2d 835, remanded 354 N.C. 362, 556 S.E.2d 299 on remand 148 N.C. App 541, 559 S.E.2d 233 (2001) TA \l "In re Eckard, 144 N.C.App. 187, 547 S.E.2d 835, remanded 354 N.C. 362, 556 S.E.2d 299 on remand 148 N.C. App 541, 559 S.E.2d 233 (2001)" \s "In re Eckard" \c 1 .  A parent’s right to retain custody of their child and determine the care and supervision suitable for their child is a fundamental liberty interest.  Santosky v. Kramer, 455 U.S. 745, 71 L.Ed.2d 599 (1982) TA \l "Santosky v. Kramer, 455 U.S. 745, 71 L.Ed.2d 599 (1982)" \s "SantoskyvKramer" \c 1 .  To declare further attempts at reunification as futile in these circumstances does not purport with the aims of the juvenile code.  The trial judge erred in making the finding that further attempts would be futile.

DSS is required under statute to use reasonable efforts in order to eliminate the need for placement.  "Reasonable efforts" is defined by the Juvenile Code as "the diligent use of preventive or reunification services by a department. . .diligent and timely use of permanency planning services by [DSS] to develop and implement a permanent plan" for the juveniles.”  N.C.G.S. §7B-101 (2003) TA \l "N.C.G.S. §7B-101 (2003)" \s "7B-101" \c 2 .
In In re Everett, 121 N.C. App. 465, 588 S.E.2d 579 (2003) TA \l "In re Everett, 121 N.C. App. 465, 588 S.E.2d 579 (2003)" \s "InreEverett" \c 1 , this Court that found that DSS did not adequately pursue reunification efforts with the father nor properly evaluate his parenting capabilities.

In this instance, it was only about three months from the date the petition was filed until the date of the hearing.  It was error to determine that DSS had used reasonable efforts at reuniting the family and to determine that further efforts would be futile, and thereby terminating DSS’s involvement with the family given the short time frame, and the fact that the parents had no obligation pursuant to N.C.G.S. §7B-907 TA \l "N.C.G.S. §7B-907" \s "7B-907" \c 2  to do certain acts.

VII.  THE TRIAL COURT ERRED IN THAT IT FAILED TO FOLLOW THE PROVISIONS OF N.C.G.S. 7B-507c. (Assignment of Error #5)

N.C.G.S. §7B-507C TA \l "N.C.G.S. §7B-507C" \s "7B-507C" \c 2  requires that when the Court ceases reasonable efforts on the part of DSS, that the Court shall direct that a permanency planning hearing be held within 30 calendar days after the date of the hearing.  In the case at hand, the next court date was scheduled for an August 2004 session, a little over three months from the date of the hearing in question.  The court violated this mandatory language found in 507C TA \s "7B-507C" .

VIII.  THE TRIAL COURT ERRED IN DETERMINING THAT ONE OF THE GROUNDS FOR NEGLECT IS THAT THE RESPONDENT MOTHER ABUSED SUBSTANCES, AS THIS GOES TO DEPENDENCY AND AS SUCH, THE RESPONDENT MOTHER SHOULD HAVE BEEN APPOINTED A GUARDIAN  UNDER N.C.G.S. 7B-602. 

The trial court found in Finding of Fact 24 9 (R.p. 45) that due to the domestic violence, the mother’s health, and the mother’s abuse of prescription medication that the juvenile is neglected.

Abuse of medications and the mother’s poor health properly fall under dependency, not neglect.  Dependency is when a juvenile needs assistance due to a custodian who is “unable to provide for the care or supervision.”  N.C.G.S. §7B-101(9) TA \l "N.C.G.S. §7B-101(9)" \s "7B-101(9)" \c 2 .  Dependency was not alleged in the petition, despite these allegations regarding the mother’s substance abuse and health problems.

It was error to use these factors to determine neglect and furthermore, as these allegations in essence go to dependency, the Respondent Mother should have been appointed a Guardian pursuant to N.C.G.S. §7B-602 TA \l "N.C.G.S. §7B-602" \s "7B-602" \c 2 .  It appears that DSS wants to use these allegations against the Mother in order to get an adjudication yet does not want to follow the requirements of a having a guardian ad litem for the mother by not alleging dependency. 

Counsel would argue that to this Court that DSS cannot have it both ways, use the allegations to get an adjudication which they desire, yet refuse to call it dependency and thereby deny the Respondent Mother access to a Guardian ad Litem as required by statute and  In re Estes, 157 N.C. App. 513, 518, 579 S.E.2d 496, 499, disc. review denied, 357 N.C. 459, 585 S.E.2d 390 (2003) TA \l "In re Estes, 157 N.C. App. 513, 518, 579 S.E.2d 496, 499, disc. review denied, 357 N.C. 459, 585 S.E.2d 390 (2003)" \s "InreEstes" \c 1 , In re C.B., 2005 N.C. App. Lexis 1205 TA \l "In re C.B., 2005 N.C. App. Lexis 1205" \s "InreCB" \c 1 , In re L.M.C., __ N.C. App. __, 613 S.E.2d 256 (filed 7 June 2005) TA \l "In re L.M.C., __ N.C. App. __, 613 S.E.2d 256 (filed 7 June 2005)" \s "InreLMC" \c 1  (reversing the trial court's order of guardianship where the trial court failed to appoint a guardian ad litem for a mother who had mental health issues, a depressive disorder and borderline personality disorder, resulting in her child's dependency).  In re A.D.W., 2005 N.C. App. LEXIS 1243 (N.C. Ct. App., 2005)" \s "InreADW" \c 1 In re A.D.W., 2005 N.C. App. LEXIS 1243 (N.C. Ct. App., 2005)
.  The "failure to appoint a guardian ad litem in any appropriate case is deemed prejudicial error per se . . . ." Id TA \s "InreADW" . at 448, 594 S.E.2d at 216. In this case, the juvenile petitions clearly alleged the juveniles were dependent and indicated they were dependent as a result of the mother's mental illness and substance abuse problems. Therefore under N.C.G.S.  TA \s "7B-602" §7B-602, the trial court was required to appoint a guardian ad litem for the mother and the failure to do so was prejudicial error per se.  In the Matter of S.R.S., 2005 N.C. App. LEXIS 1127 (N.C. Ct. App., 2005). TA \l "In the Matter of S.R.S., 2005 N.C. App. LEXIS 1127 (N.C. Ct. App., 2005)" \s "InreSRS" \c 1   Furthermore, the court cites the mother’s health problems as grounds for neglect, which is discriminatory against the mother.

CONCLUSION

Failure to issue summons against any person in this action is a fatal flaw which cannot be overcome. Statute requires that summons shall be issued, and this requirement stands under the constitution, statute, and case law.  This requirement cannot be waived.

The findings were not proven by clear and convincing evidence and therefore the adjudication of neglect must fail.

There was a lack of competent evidence of domestic violence, and furthermore, even if one assumes there was domestic violence in the home, there was no evidence that child was injured or harmed because of it. 

The stepfather adequately explained the reason for having a gun around the farm, and that the gun locks would not work.  Furthermore, just because a home may contain a gun inside does not mean that a child is neglected. 

As for the prescription abuse, the evidence was that the mother had not used the prescribed hydrocodone for approximately a month or two prior to the hearing.

DSS made little efforts at reuniting this family, and gave up too soon, despite the mother’s testimony she would do what DSS asked.

The trial court erred in placing the child with her biological father and paternal grandmother, when the child throughout its eleven years had had little visitation with them and had only lived with her mother with abundant visitation with her maternal grandfather.

Due to these issues, the trial court committed reversible error.

Respectfully submitted, this the 25th day of July, 2005. 





 Hall & Hall Attorneys at Law, PC





By:











Susan P. Hall






Attorney for Appellant Mother






305 South Green Street






Morganton, NC 28655






Tel:
828-433-9100






Fax: 828-433-9339






hallandhall@bellsouth.net

COA-586




          
27B Judicial District

NORTH CAROLINA COURT OF APPEALS

IN THE MATTER OF


)






)          From CLEVELAND County
H.S.F.,



)

04 J 007

MINOR CHILD


)


CERTIFICATE OF SERVICE

The undersigned, being duly licensed to practice law in the State of North Carolina, does hereby certify that a copy of the foregoing Respondent/Appellant Mother’s Brief was duly served upon the following parties on July 25, 2005, by placing it in the United States mail, with proper postage and addressed as follows:

John H. Connell, Clerk

North Carolina Court of Appeals

Post Office Box 2779

Raleigh, North Carolina  27602-2779


Leslie C. Rawls

Attorney at Law


PO Box 38325


Charlotte, NC 28278


Charles L. Wilson, Jr.

Attorney at Law


130 South Post Road


Shelby, North Carolina 28150

Rebekah W. Davis

Attorney at Law

111 Brooks Avenue, Suite 1

Raleigh, North Carolina  27607


Katherine Haen

Attorney Advocate


221-1 South LaFayette Street


Shelby, North Carolina 28150

This the 25th day of July, 2005. 

(Appointed)


___________________________






Susan P. Hall







Attorney for Respondent Mother






305 South Green Street






Morganton, North Carolina 28655






828-433-9100






hallandhall@bellsouth.net


25

