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QUESTIONS PRESENTED FOR REVIEW

2. Did the trial court violate Respondent-Father’s substantial rights and commit reversible error by dictating findings from the record and giving those dictations to petitioner to begin drafting an order before the close of all evidence?

II.
Did the trial court have sufficient evidence and findings to conclude that grounds existed to terminate Respondent-Father’s parental rights based on neglect?

III.
Did the trial court have sufficient evidence and findings to conclude that grounds existed to terminate Respondent-Father’s parental rights based on Respondent-Father willfully leaving his child in foster care for more than twelve months without showing reasonable progress under the circumstances in correcting the conditions that led to his child’s removal?

IV. 
Did the trial court have sufficient evidence and findings to conclude that grounds existed to terminate Respondent-Father’s parental rights based on his failing to establish paternity?

22. Was the trial court’s conclusion of law that it was in the child’s best interests to terminate her Father’s parental rights supported by the competent evidence or the findings of fact?

VI.
Did the trial court abuse its discretion, violate Respondent-Father’s substantial rights, and commit reversible error when it ordered his parental rights to the minor child be terminated?

STATEMENT OF THE CASE

Catawba County Department of Social Services (hereinafter “DSS” or “Petitioner”) filed a juvenile petition alleging neglect and dependency of the juvenile E.J.R. on 29 August 2002 (R pp. 2-4).  The Honorable Robert M. Brady conducted the adjudication hearing on 2 November 2002 at which the parties consented to a finding of dependency only (R p. 11).  The Honorable Burford Cherry conducted the disposition hearing on 4 March 2003 at which he ordered legal custody of E.J.R. to remain with DSS (R pp. 13-16).

Judge Cherry conducted a permanency planning hearing on 28 October 2003 (R pp. 19-23).  At that time Judge Cherry continued legal custody of E.J.R. in DSS, ceased reunification efforts with both parents, and ordered EJR’s permanent plan to be adoption (R p. 22).  Judge Cherry ordered DSS to file a motion or petition to terminate parental rights to achieve this permanent plan (R p. 22).  Judge Cherry conducted a second permanency planning hearing on 20 January 2004 at which he maintained the status quo from the previous hearing (R pp. 40-42).

DSS filed a motion in the cause to terminate the parental rights of both parents and served the other parties on or about 16 February 2004 (R pp. 26-39).  Respondent-Father, Gary R., filed a Response to the termination of parental rights (hereinafter “TPR”) motion denying the material allegations of the TPR motion and serving it on the other parties on 1 March 2004 (R p. 43).  Respondent-Mother, Ashley Hoffman, filed an “Answer” to the TPR motion on 11 March 2004 also denying the material allegations in the motion (R pp. 49-52).  Judge Cherry continued the matter on 13 April 2004 so as to allow the matter to be heard all at one time (R p. 53).

Judge Cherry conducted the TPR hearing that is the subject of this appeal on 7 June 2004, 8 June 2004, 23 June 2004, and 14 July 2004 (R pp. 137-47).  Judge Cherry terminated both parent’s parental rights to E.J.R. on 14 July 2004 and reduced his order to writing on 29 November 2004 (R p. 146).

Respondent-Mother gave notice of appeal on 26 July 2004 and Respondent-Father gave notice of appeal on 3 December 2004 (R pp. 148-51).  Judge Cherry signed the Appellate Entries form for Respondent-Father on 16 December 2004 finding him to be indigent and qualified for court-appointed appellate counsel (R pp. 152-53).  Judge Cherry signed the Appellate Entries form for Respondent-Mother on 13 January 2005 also finding her to be indigent and qualified for court-appointed appellate counsel (R pp. 155-56).

On 22 December 2004 the Appellate Defender’s Office appointed Richard Croutharmel to represent Respondent-Father for purposes of his appeal (R p. 154).  On 25 January 2005 the Appellate Defender’s Office appointed Douglas Hall to represent Respondent-Mother for purposes of her appeal (R p. 157).  Lisa Jackson prepared the transcript of trial and served it on the parties on or about 10 February 2005 (R p. 169).  Appellants served a Proposed Record on Appeal on all parties on or about 14 April 2005 (R p. 171).

Appellants filed the Record on Appeal with the Court of Appeals on or about 19 May 2005 (R p. 172).  The Court of Appeals docketed the Record on 24 May 2005 and mailed the printed Record to the parties on 10 June 2005.

JURISDICTION

Per N.C. R. App. P. 28(b)(4), Respondent-Father asserts he is authorized to appeal under N.C. Gen. Stat. §§ 7A-27 and 7B-1113 (2004).  Respondent-Father gave written notice of appeal on 3 December 2004 (R pp. 150-51).

STATEMENT OF THE FACTS

Appellant-Respondent-Father, Gary R., was 18 years old when his daughter, E.J.R., was taken into custody by Catawba County Department of Social Services (hereinafter “DSS” or “Petitioner”) on 29 August 2002 (R pp. 2-4).  E.J.R.’s mother, Ashley Hoffman, was 17 years old and was herself involved with DSS as a foster child at the time (R p. 4).  DSS took E.J.R. in large part because Ashley was refusing to return to the relative placement with whom DSS had placed Ashley (R p.11).  Gary was a high school dropout, unemployed, and had unstable housing at the time (R p. 11).

Gary never had physical custody of E.J.R. as DSS filed its neglect and dependency petition after E.J.R. left the hospital and went to live with her mother (T, 6/23/04, p. 83, lines 10-13).  Although in the legal custody of DSS beginning  in August 2002, E.J.R. was in Ashley’s physical custody until 20 March 2003 at which time DSS placed E.J.R. in a foster home (T, 6/8/04, pp. 73-74).  Gary did not live with Ashley before March 2003 because Ashley was in the custody of DSS until March 2003 (T, 6/7/04, vol. 1, p. 30).  Thus, Gary has never lived with E.J.R.

Judge Brady conducted the adjudication hearing on 2 November 2002 at which the parties consented to a finding of dependency only (R p. 11).  Judge Cherry conducted the disposition hearing on 4 March 2003 at which he ordered legal custody of E.J.R. to remain with DSS (R pp. 13-16).  Judge Cherry ordered Gary to do the following in order to reunify with E.J.R.: (1) visit with her, (2) cooperate with her placement, (3) pursue a high school diploma or GED, (4) seek mental health treatment and follow recommendations, (5) submit to random drug screens, (6) complete an alcohol and drug assessment and follow recommendations, (7) complete a domestic violence assessment and follow recommendations, (8) participate in parenting classes, (9) maintain stable employment, (10) maintain stable, independent housing, and (11) comply with anything in the Family Services Case Plan not mentioned above (R p. 16).

On 6 June 2003 Ashley turned 18 and she and Gary began living together; they continued to live together without incident for the life of the case (T, 7/14/04, pp. 31-32).  Before the next court date on 28 October 2003 Gary had completed anger management training, obtained suitable housing, found and maintained employment, and obtained a drug and alcohol assessment (R pp. 20-21).  However, the trial court found that he had not done the following:  internalized whatever it was he learned in anger management training, followed up with the recommendations of his drug and alcohol assessment, submitted to random drug screens, submitted to a psychological evaluation, or pursued a GED or equivalent program (R pp. 20-21).  As a result of this the trial court ceased reunification efforts with him on 28 October 2003 and ordered DSS to file a TPR petition or motion (R p. 22).

DSS was forcing Gary to pay for many of the services he was court-ordered to participate in such as anger management, drug and alcohol treatment, and a psychological evaluation (T, 7/14/04, p. 47; R p. 130).  Although Gary had disputes and altercations with DSS social worker, Marci Gragg, there was very little evidence, if any, that he had disputes or altercations with others (T, 6/23/04, pp. 73, 153).  Gary had not followed up with his drug and alcohol assessment because he could not afford to do so (T, 7/14/04, pp. 18, 47).  The counseling service told him he had to pay off a bill before he could begin drug and alcohol treatment (T, 7/14/04, p. 18; R p. 130).

Gary had not submitted to random drug screens for two reasons: (1) he was asked to take a drug test every time he came to visit his daughter and he did not want to interrupt his visits with his daughter; and (2) he could not urinate in front of others (T, 6/7/04, vol. 1, pp. 128, 155).  Gary only got to spend an hour with his daughter at each visit and he did not want to spend 45 minutes of that hour taking a drug test (T, 6/7/04, vol. 1, p. 153).  Another social worker working with Gary, John Yount, would search him before he went into the restroom but Marci Gragg refused to do that when she asked Gary to submit to a drug test (T, 6/7/04, vol. 1, pp. 128, 155).  Gary always submitted to drug tests for John Yount (T, 6/7/04, vol. 1, p. 155).

As for his psychological evaluation, Gary went for the evaluation but when told he would have to do some reading he told the evaluator that he did not read well (T, 6/7/04, vol. 1, p. 119).  The evaluator then told Gary the evaluation would have to be rescheduled and when Gary subsequently contacted Ms. Gragg to reschedule she told him not to worry about it (T, 6/7/04, vol. 1, p. 139).

On 30 October 2003, two days after the trial court ceased reunification efforts with him, Ms. Gragg prepared a Family Services Case Plan and had Gary’s mother deliver it to him (T, 6/8/04, p. 94).  Ms. Gragg got the signed plan back from Gary on 6 November 2003 (T, 6/8/04, p. 115).  Five days later Ms. Gragg sent Gary a letter stating that the court had ceased reunification efforts between him and his daughter and that DSS was no longer obligated to help him (T, 6/8/04, pp. 115-16; R p. 125).

Gary visited with E.J.R. every other weekend until he missed two visits in September 2003 (T, 6/7/04, vol. 1, pp. 153-54).  He missed a visit on 9 September 2003 because he did not want to lose his job (T, 6/7/04, vol. 1, pp. 153-54).  It is unclear why Gary stopped visiting E.J.R. after October 2003 but he still called to check on her (T, 6/7/04, vol. 1, p. 128; T, 6/23/04, p. 7). 

In early 2004, Gary and Ashley attended counseling sessions with Kathy Young-Shugar to work on their relationship (R p. 68), their grief over the loss of E.J.R., and how they were going to deal with the birth of their new baby (T, 6/23/04, p. 72).  They had difficulty understanding how each was coping with the loss of E.J.R. and Ashley was feeling guilty about being happy about the birth of her new baby when she did not have E.J.R. in her care (T, 6/23/04, p. 72).  Gary was also depressed over the loss of E.J.R. (T, 6/23/04, p. 82).  They saw themselves as a couple nonetheless (T, 6/23/04, p. 78).  Ms. Young-Shugar did not see the anger in Gary that Ms. Gragg reported (T, 6/23/04, p. 83).  Ms. Young-Shugar never saw Gary appear to be under the influence of any mood altering substances (T, 6/23/04, pp. 85-86).

In February 2004, Ashley and Gary gave birth to a son (T, 6/23/04, pp. 75, 111).  DSS assigned social worker John Yount to work with the family in treatment (i.e., without filing a juvenile petition) (T, 6/23/04, p. 97).  For the first six weeks Ashley and Gary participated in and completed family preservation services (T, 6/23/04, pp. 102-03).  Mr. Yount conducted more than 10 unannounced visits with the family between March 2004 and May 2004 and found the home to be up to community standards (T, 6/23/04, pp. 111-12).  Another service provider assigned to work with the parents by Mr. Yount, Kim Robbins, noted on one of her first visits that the baby was lying on his stomach in the crib and she told the parents that the baby should lie on his back to avoid SIDS (Sudden Infant Death Syndrome) (T, 6/23/04, p. 175).  During each subsequent visit Ms. Robbins never saw the baby lying on his stomach in the crib again (T, 6/23/04, p. 175).

Mr. Yount observed the interaction between the parents and their new child and found the interaction to be good throughout his observations (T, 6/23/04, p. 112).  Ms. Robbins reported the same (T, 6/23/04, p. 183).  Ashley and Gary made sure to smoke cigarettes outside the house so it would not affect the new child (T, 6/23/04, p. 113).  Ashley and Gary ensured that the new child had medical care and that he was up to date on his immunizations (T, 6/23/04, p. 113).

Gary started parenting classes in March 2004 and completed them on 13 July 2004 (T, 6/7/04, vol. 1, p. 146; T, 7/14/04, p. 17; R p. 132).  He took drug tests on 15 April 2004, 27 April 2004, 28 May 2004, and 23 June 2004 coming up positive only once, on 15 April 2004 (R pp. 127-31).  That was for a Hydrocodone (Vicodin) pill that he had borrowed from Ashley due to a shoulder injury he suffered at work (T, 6/7/04, vol. 1, pp. 126, 157).

Concerning the GED, Gary tried to pursue it unsuccessfully because he did not have the money or time due to his commitments to Ashley and their new child (T, 6/7/04, vol. 1, p. 138).  Gary did not have any fights with co-workers at his place of employment (T, 7/14/04, p. 33).  In fact, on one occasion he walked away from a co-worker that had assaulted him (T, 6/23/04, pp. 189-91).

Further facts will be developed as needed in the arguments below.

ARGUMENT
I.
THE TRIAL COURT VIOLATED RESPONDENT-FATHER’S SUBSTANTIAL RIGHTS AND COMMITTED REVERSIBLE ERROR BY DICTATING FINDINGS FROM THE RECORD AND GIVING THOSE DICTATIONS TO PETITIONER TO BEGIN DRAFTING AN ORDER BEFORE THE CLOSE OF ALL EVIDENCE.

ASSIGNMENT OF ERROR NO. 7, R p. 164

Standard of Review
In a bench trial, a trial judge should defer judgment until the close of all the evidence except in the clearest cases.  In re Becker, 111 N.C. App. 85, 92, 431 S.E.2d 820, 825 (1993).  See also In re Oghenekevebe, 123 N.C. App. 434, 438, 473 S.E.2d 393, 397 (1996) and N.C. Gen. Stat. § 1A-1, Rule 41(b) (2004).

____________________

Here, the transcript of hearing indicates that the trial judge had, prior to the close of all evidence on adjudication, dictated some findings and given those findings, along with a tape recording, to the DSS attorney to begin preparing a written order (T, 7/14/04, pp. 139-50).  This included the trial judge giving the official court file to the DSS attorney to aid her in preparing the trial court’s written order (T, 7/14/04, pp. 142-43).  When the parents’ trial attorneys asked the trial judge to disclose what were these specific findings, he refused to do so stating that they would have an opportunity to review the written order before he signed it (T, 7/14/04, pp. 144-45).  Counsel for Respondent-Father subsequently asked the trial judge to make his tape recording a part of the record and he refused to do so (T, 7/14/04, p. 146, lines 12-19).  The trial court subsequently noted both parent’s objections for the record (T, 7/14/04, p. 148, line 10).

The issue here is not whether the trial court relied solely on competent evidence.  The issue here is whether this case was one where the outcome was clear before the close of all evidence.  An ancillary but equally important question is the following:  if the outcome of the case became clear at some point before the close of all evidence, what was that point?

We do not know exactly when the trial judge gave the tape recording and the official court file to the DSS attorney but one can safely presume that it was before 14 July 2004 (T, 7/14/04, pp. 139-50).  Respondent-Father presented a great deal of evidence in his case in chief on 14 July 2004 (T, 7/14/04, pp. 12-102).  He had testified previously but that was on direct for Petitioner (T, 6/7/04, vol. 1, pp. 123-62).  Further, at the close of the proceedings on the prior court date, 23 June 2004, Respondent-Mother was presenting her case in chief and the trial court had yet to ask Respondent-Father if he was going to present evidence (T, 6/23/04, pp. 65, 191-92).

Respondent-Father asserts that the trial court had made up its mind before the close of all evidence on at least some issues.  Further, with a hearing that had already lasted three days, contained numerous objections at trial by all parties, and contained several exhibits admitted into evidence, this case was far from being clear as to its outcome before 14 July 2004.  The trial court had not even heard Respondent-Father’s evidence or closing arguments so as to know what his theories were as to whether grounds existed to terminate his parental rights.  Thus, the trial judge failed to defer his judgment until the close of all the evidence in a case that was far from clear on its outcome in violation of this Court’s rule handed down in Becker and Oghenekevebe.

For the reasons stated herein Respondent-Father urges the Court to rule that the trial court violated his substantial rights and committed reversible error by failing to defer its judgment until the close of all evidence in a case that did not have a clear outcome.  Respondent-Father requests the case be reversed and/or remanded for the reasons stated herein.

II.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO 

CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-FATHER’S PARENTAL RIGHTS BASED ON NEGLECT.

ASSIGNMENTS OF ERROR NOS. 11, 21, 25, 31, 34, and 37, R pp. 165-67

Respondent-Father incorporates by reference the arguments

and citations made above as if fully set out herein.

Standard of Review
A termination of parental rights proceeding involves two separate analytical stages:  an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  At the adjudicatory stage Petitioner has the burden of proving by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exists.  N.C. Gen. Stat. § 7B-1109(f) (2004).  See also In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  The statute provides that the court exercises its discretion in the dispositional stage only after it has found the existence of clear, cogent, and convincing evidence of at least one statutory ground for terminating parental rights during the adjudicatory stage.  N.C. Gen. Stat. § 7B-1109(f) (2004).

Thus, on appeal, the standard of review at the adjudicatory stage is whether the trial court’s findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

“Clear, cogent, and convincing evidence describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt.”  N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323 (1985).  It has been defined as evidence that should fully convince.  Id.  This Court has required strong evidence to support termination of parental rights.  See Alleghany County Dept. Of Social Services v. Reber, 75 N.C. App. 467, 471, 331 S.E.2d 256, 258 (1985).  “The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of risk of harm to the child or their well being.”  In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).

Where a child has not been in a parent’s custody for a significant period the trial court must employ a different analysis to decide if the evidence supports a finding of neglect.  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  Petitioner must prove that neglect exists at the time of the TPR hearing or that there is a probability of a repetition of neglect.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  The determinative factors are the best interests of the child and the ability of the parent to care for the child at the time of the hearing.  Id.  Thus, the trial court must consider evidence of changed circumstances in light of any history of neglect by the parent and the probability of neglect repetition.  Id.  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Id. at 714, 319 S.E.2d at 231-32.

Whether a child is “neglected” is a conclusion of law that must be supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  There is a substantive difference between the quantum of adequate proof of neglect for purposes of termination and for purposes of removal.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  The most significant difference is that while the DSS may obtain temporary custody of a child when there is a risk of neglect in the future, a trial court may not terminate parental rights for threatened future harm (emphasis added).  Id.  

____________________

It is important to note that there was no underlying judicial determination of neglect in this case (R p. 11).  The parties stipulated to, and the court concluded, that E.J.R. was a dependent child only (R p. 11).  Thus, at the TPR hearing, Petitioner had the burden of showing that Respondent-Father had neglected his child between August 2002 (the point at which DSS took legal custody) and February 2004 (the point at which DSS filed its TPR motion).  Respondent-Father has never had physical custody of E.J.R. as DSS filed its neglect and dependency petition after E.J.R. left the hospital and went to live with her mother (T, 6/23/04, p. 83, lines 10-13).

In its written TPR order the trial court focused on four factors in determining that Respondent-Father had neglected his child: (1) his failure to abide by the Family Services Case Plan; (2) his ongoing anger management problem; (3) his failure to follow through with drug and alcohol treatment; and (4) his failure to follow through with domestic violence treatment (R pp. 138-39).

Family Services Case Plan
At the original disposition hearing on 4 March 2003, the trial court ordered Respondent-Father to do several things one of which was to comply with anything in the Family Services Case Plan not otherwise mentioned in the order (R p. 38).  Neither the record nor the transcript contain evidence that DSS entered a case plan with Respondent-Father before October 2003.  The case plan in the record that is dated March 2003 is signed by Ms. Gragg and Respondent-Mother but not by Respondent-Father (R p. 115).  Further, Ms. gragg testified that she did do a case plan with Respondent-Father but she never produced such a case plan with his signature on it (T, 6/8/04, p. 76).  The March 2003 case plan in the record addresses Respondent-Mother’s issues only (R pp. 107-15).

On 30 October 2003, two days after the trial court ceased reunification efforts with him, Ms. Gragg prepared a Family Services Case Plan for Respondent-Father and had his mother deliver it to him (T, 6/8/04, p. 94).  Ms. Gragg got the signed plan back from Respondent-Father on 6 November 2003 (T, 6/8/04, p. 115).  Five days later Ms. Gragg sent Respondent-Father a letter stating that the court had ceased reunification efforts between him and his daughter and that DSS was no longer obligated to help him (T, 6/8/04, pp. 115-16; R p. 125).

Thus, Respondent-Father asserts that a case plan was not put in place until after the trial court ceased reunification efforts with him.  The trial court’s subsequent reliance on his failure to adhere to a case plan to terminate his parental rights was improper.

Anger Management and Domestic Violence
Respondent-Father completed anger management training in 2003 (T, 6/7/04, vol. 1, p. 150; R p. 20, FOF 12).  He attended counseling sessions with Kathy Young-Shugar to work on his relationship with Respondent-Mother in early 2004 (R p. 68).  Respondent-Father and Respondent-Mother had lived together since she turned 18 (6 June 2003) and they had not experienced any major altercations since moving in together (T, 7/14/04, pp. 31-32).  Respondent-father had not had any fights with co-workers at his place of employment (T, 7/14/04, p. 33).

Respondent-Father went for a psychological evaluation but when told he would have to do some reading he told the evaluator he did not read well (T, 6/7/04, vol. 1, p. 119).  The evaluator told him the evaluation would have to be rescheduled and when Respondent-Father subsequently contacted Ms. Gragg to reschedule she told him not to worry about it (T, 6/7/04, vol. 1, p. 139).

There was very little evidence, if any, that Respondent-Father had disputes or altercations with people other than Ms. Gragg (T, 6/23/04, pp. 73, 153).  He got along fine with Kathy Young-Shugar, John Yount, Kim Robbins, and Respondent-Mother.  Thus, Respondent-Father submits that any evidence of an anger management problem boiled down to a personality conflict he had with social worker Gragg.  The trial court inappropriately relied on such evidence to find he had neglected his child.

Drug and Alcohol Treatment
Respondent-Father had not pursued drug and alcohol treatment beyond the assessment because he had to make a $30 prepayment he could not afford before the counseling service would see him (T, 7/14/04, p. 18; R p. 130).  He was asked to take a drug test every time he came to visit his daughter (T, 6/7/04, vol. 1, p. 155).  This was one of the reasons he refused to take a drug screen (he did not want to interrupt his visit with his daughter which only lasted an hour) (T, 6/7/04, vol. 1, p. 155).  The other reason he refused to take drug tests was because he could not urinate in front of others (T, 6/7/04, vol. 1, p. 128).  His other social worker, John Yount, would search him before he went into the restroom but social worker Gragg refused to do that (T, 6/7/04, vol. 1, pp. 128, 155).  Respondent-Father never refused to take a drug test for John Yount (T, 6/7/04, vol. 1, p. 155).

Respondent-Father took drug tests on 15 April 2004, 27 April 2004, 28 May 2004, 23 June 2004 coming up positive only once, on 15 April 2004 (R pp. 127-31).  That was for a Hydrocodone (Vicodin) pill that he had borrowed from Respondent-Mother due to a shoulder injury he suffered at work (T, 6/7/04, vol. 1, pp. 126, 157).  Thus, Respondent-Father asserts that evidence of his substance abuse was not clear, cogent, or convincing enough to support a finding or conclusion that he had neglected his daughter.

Otherwise Substantial Compliance
Respondent-Father asserts that he was otherwise substantially compliant with what the trail court ordered him to do to reunify with his daughter.  He had completed anger management training, obtained suitable housing, maintained employment, and obtained a drug and alcohol assessment (R pp. 20-21).  The only person he had anger management issues with following his anger management training was Marcie Gragg.  He visited with his daughter until the trial court ceased reunification efforts but called to check on her thereafter.  He was gainfully employed and paid child support to the best of his ability (see arguments below).  He started parenting class in March 2004 and completed it on 13 July 2004 (evidence of a changed circumstance) (T, 6/7/04, vol. 1, p. 146; T, 7/14/04, p. 17; R p. 132).  And the most compelling evidence:  he had another child with Respondent-Mother in February 2004 that lived with him under the supervision of a DSS social worker (T, 6/23/04, pp. 97-172).  That social worker, John Yount, told the trial court that Respondent-Father’s care of his new child was very appropriate (T, 6/23/04, pp. 97-172).

For the reasons stated herein Respondent-Father urges the Court to rule that the trial court erred in finding and concluding that he had neglected E.J.R.  Further, the trial court ignored evidence of changed circumstances showing that DSS’s concerns were no longer warranted.  Respondent-Father requests the case be reversed and/or remanded for the reasons stated herein.

III.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO

CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-FATHER’S PARENTAL RIGHTS BASED ON HIS WILLFULLY LEAVING HIS CHILD IN FOSTER CARE FOR MORE THAN TWELVE MONTHS WITHOUT SHOWING REASONABLE PROGRESS UNDER THE CIRCUMSTANCES IN CORRECTING THE CONDITIONS THAT LED TO HIS CHILD’S REMOVAL.

ASSIGNMENTS OF ERROR NOS. 11, 21, 25, 31, 35, and 37, R pp. 165-67

Respondent-Father incorporates by reference the arguments

and citations made above as if fully set out herein.

Standard of Review
At the time Petitioner filed the TPR petition in this case the relevant portion of the controlling statute allowed a trial court to terminate parental rights if:

(2)
The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.

N.C. Gen. Stat. § 7B-1111(a)(2) (2004).  The court must find that the respondent’s failure was willful which is established when the respondent had the ability to show reasonable progress but was unwilling to make the effort.  In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002).  In the context of termination, the word “willful” connotes purpose and deliberation.  See e.g., In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995).  Further, the word “willful” “imports knowledge and a stubborn resistance... one does not willfully fail to do something which is not in his power to do.”  In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137 (1982) (Carlton, J. dissenting) (citations omitted), appeal dismissed, 459 U.S. 1139 (1983).

Under this section of the statute our Supreme Court has held that the relevant time frame is the twelve-month period preceding the date of the filing of the TPR petition.  In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002). 

Essentially, the Court must determine whether there is clear, cogent, and convincing evidence of the following:  (1) that the child was in foster care or out-of-home placement for at least 12 months before Petitioner filed its motion to terminate parental rights, (2) that Respondent-Father failed to make reasonable progress in correcting the conditions that led to his child’s removal, and (3) that Respondent-Father’s failure was willful.  See In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001).

____________________

12 Months of Out-of-Home Placement
In this case Petitioner filed its TPR motion on 16 February 2004 (R p. 26).  Thus, the relevant period of consideration is 16 February 2003 to 16 February 2004.  DSS filed its original juvenile neglect and dependency petition in August 2002 and assumed legal custody of E.J.R. at that time (R p. 2) but kept E.J.R.’s physical custody with her mother until on or about 20 March 2003 (T, 6/7/04, vol. 1, p. 31, lines 8-11; T, 6/8/04, pp. 73-74; R p. 144-45, FOF 37).  Respondent-Mother was a minor (less than 18 years) until 6 June 2003 (T, 6/7/04, vol. 1, p. 30).

While Respondent-Father and Respondent-Mother did not live together until after March 2003, Respondent-Father disputes that E.J.R. was in “foster care” or “out of home placement” for the requisite period under this statute.  Although in the legal custody of DSS, E.J.R. was in her mother’s physical custody until on or about 20 March 2003.  Respondent-Father did not live with Respondent-Mother before March 2003 because Respondent-Mother was in the custody of DSS until March 2003 (T, 6/7/04, vol. 1, p. 30).

Essentially, the issue becomes the following:  for purposes of time accrual under this section of the statute, does the period count in which the child is in the legal custody of DSS but the physical custody of the parent?  This may be an issue of first impression.  Chapter 7B does not define the terms “foster care” or “out of home placement.”  See N.C. Gen. Stat. § 7B-101 (2004).  Our legislature has defined the term “foster care” elsewhere:

(9) "Foster Care" means the continuing provision of the essentials of daily living on a 24-hour basis for dependent, neglected, abused, abandoned, destitute, orphaned, undisciplined or delinquent children or other children who, due to similar problems of behavior or family conditions, are living apart from their parents, relatives, or guardians in a family foster home or residential child-care facility. The essentials of daily living include but are not limited to shelter, meals, clothing, education, recreation, and individual attention and supervision.

N.C. Gen. Stat. § 131D-10.2 (2004).  Note that it includes the words “are living apart from their parents.”  Since we cannot glean legislative intent any other way, one must conclude that the legislature intended for a child not to be in the physical custody of either parent in order for this section of the statute to apply.

Thus, Respondent-Father disputes that E.J.R. was in foster care or out-of-home placement for at least 12 months before Petitioner filed its TPR motion.

Making Reasonable Progress or Any Failure to Make Reasonable Progress Not Willful
Assuming arguendo that the Court does not agree with Respondent-Father’s argument concerning Petitioner’s meeting of the time element, Respondent-Father further argues that he did not fail to make reasonable progress under the circumstances or that any such lack of progress was not willful.  To show that he has complied with the trial court’s requirements, he incorporates here the argument he made above in addressing the ground of neglect.

Respondent-Father also points out that he was unable to comply with some aspects of what the trial court expected of him for reasons beyond his control.  These include the following:  (1) he missed visits with his daughter to avoid losing his job (T, 6/7/04, vol. 1, pp. 153-54); (2) he did not complete the psychological evaluation because when told he would have to do some reading he told the evaluator that he did not read well, the evaluator said the evaluation would have to be rescheduled, and the social worker refused to reschedule the evaluation (T, 6/7/04, vol. 1, p. 119, 139); (3) he did not pursue his GED because he did not have the time or money due to his commitments to Respondent-Mother and their other child (T, 6/7/04, vol. 1, p. 138) (Respondent-Father disputes that he ever testified that he would not pursue his GED despite knowing that it was a court order to do so; R p. 139, FOF 7.B.5.); (4) he did not take random drug screens because he was asked to do so during visits with his daughter (T, 6/7/04, vol. 1, p. 155) or because he could not urinate in front of others (T, 6/7/04, vol. 1, p. 128); (5) he had not pursued further drug and alcohol treatment because he had to make a $30 prepayment he could not afford before the counseling service would see him (T, 7/14/04, p. 18; R p. 130); and (6) he was not taking his prescribed medication because it made him sleepy which prevented him from doing his job at his place of employment (T, 6/7/04, vol. 1, pp. 151-52).

Respondent-Father also points out that the trial court failed to find as fact that poverty was not the reason Respondent-Father failed to get his daughter out of foster care under this section of the statute (R pp. 137-45).  The trial court found that he became eligible for Medicaid in May 2004 (R p. 143, FOF 21).  Thus, even if he willfully failed to put himself in a position to care for E.J.R., the trial court failed to find by clear, cogent, and convincing evidence that poverty was not the sole reason for this.

For the reasons stated herein Respondent-Father urges the Court to rule that the trial court erred in finding and concluding that grounds existed to terminate his parental rights based on his willfully leaving E.J.R. in foster care for more than twelve months without showing reasonable progress under the circumstances in correcting the conditions that led to his child’s removal.

IV.
THE TRIAL COURT HAD INSUFFICIENT EVIDENCE AND FINDINGS TO

CONCLUDE THAT GROUNDS EXISTED TO TERMINATE RESPONDENT-FATHER’S PARENTAL RIGHTS BASED ON FAILING TO ESTABLISH PATERNITY.

ASSIGNMENTS OF ERROR NOS. 11, 31, 36, and 37, R pp. 165-67

Respondent-Father incorporates by reference the arguments

and citations made above as if fully set out herein.

Standard of Review
At the time Petitioner filed the TPR petition in this case the relevant portion of the controlling statute allowed a trial court to terminate parental rights if:

(5) The father of a juvenile born out of wedlock has not, prior to the filing of a petition or motion to terminate parental rights:a. Established paternity judicially or by affidavit which has been filed in a central registry maintained by the Department of Health and Human Services; provided, the court shall inquire of the Department of Health and Human Services as to whether such an affidavit has been so filed and shall incorporate into the case record the Department's certified reply; orb. Legitimated the juvenile pursuant to provisions of G.S. 49-10 or filed a petition for this specific purpose; orc. Legitimated the juvenile by marriage to the mother of the juvenile; ord. Provided substantial financial support or consistent care with respect to the juvenile and mother.

N.C. Gen. Stat. § 7B-1111(a)(5) (2004).

The language of the former statute, G.S. 7A-289.32(6), dictates that DSS must prove that Respondent-Father failed to take, not one, but any of the four actions listed in paragraphs a to d thereof.  In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987).  The only logical construction of the former statute, G.S. 7A-289.32(6), is that the DSS carries the burden of proving the lack of paternity or legitimacy as of the petition's filing date.  Id.
____________________

Here, the trial court, in language identical to the statute, found that Respondent-Father had failed to legitimate E.J.R. (R p. 140, FOF 7C).  This is the only finding pertaining to this issue in the trial court’s written TPR order (R pp. 137-46).  The trial court also concluded, in language identical to the statue and its finding, that Respondent-Father had failed to legitimate E.J.R. (R p. 145, COL 4).

Although it never formally offered it into evidence at trial, Petitioner attached to its TPR motion an affidavit from the Department of Health and Human Services showing that no one had legitimated E.J.R. on or before 29 January 2004 (R p. 39).  Petitioner attempted to prove its case on this particular ground by questioning Respondent-Father on direct (T, 6/7/05, Vol. 1, p. 142).  However, Respondent-Father did not understand the question (T, 6/7/05, vol. 1, p. 142-43).  Even assuming that the affidavit was properly before the trial court, the period from 29 January 2004 to 16 February 2004 (the date Petitioner filed its TPR motion) is still in question.

The statutory language is clear on its face.  It includes the mandatory language “shall.”  The trial court had no leeway in the matter; it had to inquire of the Department of Health and Human Services as to whether an affidavit of paternity had been filed on or before 16 February 2004.  Merely asking Respondent-Father about whether such an affidavit had been filed was insufficient, especially considering that he did not understand what was being asked of him.  The trial court neither accepted into evidence nor adopted into its written order the DHHS affidavit Petitioner attached to its motion.  Such an attempt fails to meet the clear, cogent, and convincing evidence standard.  There simply was not clear, cogent, and convincing evidence that Respondent-Father had failed to legitimate his daughter by petition, at least between 29 January 2004 and 16 February 2004.

In addition to the above, Respondent-Father acknowledged under oath at the TPR hearing that E.J.R. was his child (T, 6/7/04, vol. 1, p. 160).  Respondent-Father’s name is on E.J.R.’s birth certificate (R p. 33).  Respondent-Father also acknowledged that E.J.R. was his child by signing an affidavit of parentage and a voluntary support agreement to pay child support for her (T, 6/7/04, vol. 1, p. 159).  At the original disposition hearing on 4 March 2003, the trial court found that Respondent-Father “continues to pay child support and purchases items for the minor child.” (R pp. 13, 37, FOF 6).  At a permanency planning hearing it conducted on 20 January 2004, the trial court found that Respondent-Father was ordered, as of December 2003, to pay child support in the amount of $55 per month with a $10 per month payment towards arrears ($65 per month total) (R p. 41, FOF 19).  The trial court further found that he was $55.48 in arrears (R p. 41, FOF 19).

At the TPR hearing, the evidence presented from Child Support Enforcement showed that Respondent-Father was in arrears in the amount of $285.48 as of 4 June 2004 and that he had made his last payment on 28 May 2004 (R pp. 75-76).  Respondent-Father’s evidence showed that his last child support payment was on or about 26 June 2004 and that he had paid a year-to-date total of $120 through payroll deduction (R pp. 133-36).  His evidence also showed that he grossed an average of $415.42 per month in May and June 2004 (R pp. 133-36).  In its written TPR order, the trial court found that Respondent-Father was in arrears $220.48 as of 7 April 2004 (R p. 144, FOF 36).

If one looks at this data carefully, one can see that Respondent-Father was but 4.4 months in arrears as of 4 June 2004 ($285.48/$65) for an order that had a life of seven months at that point (R p. 76).  Couple these facts with the fact that he had to pay for his own court-ordered services (T, 7/14/04, pp. 18-19).  For a man ordered to pay nearly 16% of his gross income into child support, was what he actually paid a failure to provide substantial financial support or consistent care to his child?  Respondent-Father asserts that it was not a failure and that he did provide substantial financial support and/or consistent care under the circumstances.

Per Harris, DSS was required to show that Respondent-Father had failed to do any of the four listed items in the statute by clear, cogent, and convincing evidence, not that he had merely failed to do two or three of them.  For the reasons stated herein Respondent-Father urges the Court to rule that the trial court erred in finding and concluding that grounds existed to terminate his parental rights based on his failing to establish paternity.  The evidence was neither plenary nor clear, cogent, and convincing.

V.
THE TRIAL COURT’S CONCLUSION OF LAW THAT IT WAS IN THE CHILD’S BEST INTERESTS TO TERMINATE HER FATHER’S PARENTAL RIGHTS WAS NOT SUPPORTED BY THE COMPETENT EVIDENCE OR THE OTHER FINDINGS OF FACT.

ASSIGNMENTS OF ERROR NOS. 12, 17, 30, 32, 38, and 42, R p. 165-67

VI.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED RESPONDENT-FATHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT ORDERED HIS PARENTAL RIGHTS TO THE MINOR CHILD BE TERMINATED.

ASSIGNMENT OF ERROR NO. 43, 44, and 46, R p. 167-68

Appellant will argue the above

Assignments of Error simultaneously

Respondent-Father references and incorporates the prior arguments as if fully set out herein.
Standard of Review
As argued above, at the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.  “Abuse of discretion exists when ‘the challenged actions are manifestly unsupported by reason.’”  Barnes v. Wells, 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004), (quoting Blakenship v. Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 (2002), disc. rev. denied and appeal dismissed, 357 N.C. 61, 579 S.E.2d 384 (2003).  In TPR proceedings our Supreme Court has noted that our legislature has properly recognized that in certain situations, even when the grounds for termination could be legally established, the best interests of the child may dictate that the family unit should not be dissolved.  In re Montgomery, 311 N.C. 101, 107, 316 S.E.2d 246, 251 (1984).

This Court and other courts have recognized the constitutional protection afforded family relationships.  See e.g., In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.” (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977))).

A main purpose of the abuse, neglect, and dependency juvenile code is “To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence.”  N.C. Gen. Stat. § 7B-100(3) (2003) (emphasis added).

____________________

Respondent-Father asserts that the trial court’s decision to terminate his parental rights was manifestly unsupported by reason given the evidence presented at trial.  In addition to making up its mind on whether grounds existed to terminate before he had presented any evidence, many of the reasons the trial court cited for terminating Respondent-Father’s parental rights were beyond his control as argued above.

There is a question as to whether Respondent-Father knew what was expected of him before the trial court ceased reunification efforts between he and his daughter.  The trial court knew DSS was charging Respondent-Father money to complete his case plan (T, 7/14/04, p. 47) and it knew he was not a man of great means (R pp. 133-36).  The trial court sanctioned this approach to reunification nonetheless.  In addition, Respondent-Father had another child that was living with him and Respondent-Mother (T, 6/23/04, pp. 111-15).  At first the trial court refused to entertain any evidence concerning this other child, an indication that it was ignoring the law (T, 6/23/04, p. 11).  However, at the parents’ insistence the court relented and allowed the evidence and DSS social worker Yount testified that he had seen the parents care for the other child in their home and that their care was appropriate and nurturing (T, 6/23/04, pp.112-13).  And now that child may never know his older biological sister.

Respondent-Father never had E.J.R. in his physical custody.  When allowed to have another child in his physical custody he showed that he could parent appropriately.  The only DSS witness to indicate that Respondent-Father had failed to apply what he learned in anger management was Marci Gragg.  All other service providers stated that they had not observed Respondent-Father demonstrate an anger management problem (Kathy young-Shugar, Joun Yount, and Kim Robbins).  Respondent-Father asks that you not terminate his parental rights merely because he had a personality conflict with a social worker, even if you find Petitioner has established one or more grounds to terminate.

Respondent-Father does not argue that the trial court gave absolutely no thought to its decision to terminate his parental rights.  However, he submits that the combination of the above described situations contributed to a decision that was, in essence, manifestly unsupported by reason.

For the reasons stated herein Respondent-Father urges the Court to rule that the trial court committed reversible error and violated his substantial rights by abusing its discretion in finding that it was in his child’s best interests to terminate his parental rights and then doing so.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Father respectfully requests that this Court vacate the trial court’s decisions in this case.  Alternatively or in addition, Respondent-Father requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.

Respectfully submitted this _____ day of ______________, 2005.
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