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QUESTION PRESENTED FOR REVIEW
WAS TERMINATION OF THE RESPONDENT MOTHER’S PARENTAL RIGHTS UNDER N.C.G.S. § 7B-1111 BARRED BY RES JUDICATA, WHEN THE PETITIONER HAD PREVIOUSLY SOUGHT TO TERMINATE PARENTAL RIGHTS UNDER THIS SECTION AND BEEN DENIED, AND THERE HAD BEEN NO SUBSTANTIAL CHANGE IN CIRCUMSTANCES SINCE THE FIRST PETITION WAS DISMISSED?
                STATEMENT OF THE CASE

   
On 6 April 2006, the Guilford County Department of Social Services filed a petition to terminate Respondent Jennifer Orr’s parental rights to the minor children (R pp. 23-30). The case came on for hearing on 11 and 14 December 2006 and on 29 January, 2007 before the Honorable Lawrence C. McSwain, Judge Presiding in the Juvenile Session of District Court of Guilford County. On 13 February 2007, the court entered an order terminating Respondent’s parental rights (R pp. 166-171). 

Respondent filed notice of appeal from that order on 12 March 2007 (R p. 174). The record was filed in the Court of Appeals on 23 May 2007 and docketed on 30 May 2007. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

As a matter of right, pursuant to N.C.G.S. 7B-1001.

STATEMENT OF THE FACTS

In April 2002, the minor children, I.J. and T.J., were living with their mother, Respondent-Appellant Jennifer Orr. After an incident in which I.J, then 4 years old, burned T.J., then two, with an iron, the children were placed in the custody of Guilford County Department of Social Services (GCDSS). The children were adjudicated to be neglected and dependent in October 2002, and they remained in the custody of GCDSS and lived in foster care while treatment services were provided to Ms. Orr (R pp. 4-5).

On 24 June 2004, GCDSS filed its first petition to terminate Ms. Orr’s parental rights (the children’s father’s parental rights were terminated in 2003). That petition alleged that Ms. Orr had neglected the children, willfully left them in foster care for more than 12 months, and failed to pay child support, pursuant to N.C.G.S. § 7b-1111(a)(1), (2) and (3) (R pp. 3-11). The specific allegations of neglect included in that petition were extensive. They included a list of therapy and visitation appointments missed or canceled by Ms. Orr (R pp. 5-9), a history of Ms. Orr’s incarcerations, child support arrears, housing and employment (R pp. 6-11), and allegations that she had not complied with case plans and service agreements (R pp. 7-9). The matters cited in the first TPR petition ranged in date from the year 2000 through May 2004 (R pp. 5-9).

After the first petition was filed, the children remained in the custody of GCDSS and continued to live in foster care, except for a trial placement with their mother from April to August 2005 (R pp. 112-114).

The first TPR petition didn’t come on for hearing until 13 March 2006, almost two years after it was filed. 
At the hearing, Ms. Orr’s counsel moved to dismiss the petition, pursuant to N.C.G.S. § 7B-1109(a). The court found that the hearing on the petition was being held outside the time frame established by the statute. The court also found that because the petition referred to dates and events as far back as 2002, the delay in proceeding would “result in prejudice and hardship to the respondent, based on the ability to remember events so distant, and to defend the petition.” (R p. 22). Accordingly, the court dismissed the petition to terminate (R pp. 21-22).
The petitioner quickly filed a second TPR petition on 6 April 2006 (R pp. 23-30). This petition alleged the same grounds for termination as the first petition: N.C.G.S. § 7B-1111(a)(1), (2) and (3). Like the first petition, it included an extensive list of specific allegations of neglect dating back to 2000 (R p. 25). The allegations regarding neglect included some incidents and situations that occurred after the first petition was filed in June 2004. It also included some allegations of ongoing matters. The second petition did not cite any specific new allegations of neglect which had occurred in the short time between the dismissal of the first TPR petition on 13 March 2006 and the filing of the second petition on 6 April 2006. 

Before the second TPR hearing, Ms. Orr’s counsel filed a motion to limit the evidence to events occurring after the first petition’s dismissal in March 2006 (R pp. 66, 71-75). At a hearing on the motion, the court did not specifically grant Respondent’s motion. The court did, however, order that evidence of matters occurring prior to June 2004 be limited to general factual allegations, and that grounds for relief under the petition must be established by facts which occurred after 24 June 2004, the filing date of the first TPR petition (R pp. 76-77). 
The hearing of the second TPR petition was conducted over three days in December 2006 and January 2007, before the Honorable Lawrence C. McSwain. Judge McSwain found that grounds existed to terminate Jennifer Orr’s parental rights, pursuant to N.C.G.S. § 7B-1111(a)(1), (2) and (3), and that it was in the children’s best interest to terminate Ms. Orr’s parental rights.
ARGUMENT
I. TERMINATION OF THE RESPONDENT MOTHER’S PARENTAL RIGHTS UNDER N.C.G.S. § 7B-1111 IS BARRED BY RES JUDICATA, WHEN THE PETITIONER HAD PREVIOUSLY SOUGHT TO TERMINATE PARENTAL RIGHTS UNDER THIS SECTION AND BEEN DENIED, AND THERE HAD BEEN NO SUBSTANTIAL CHANGE IN CIRCUMSTANCES SINCE THE FIRST PETITION WAS DISMISSED.
 
ASSIGNMENT OF ERROR 1
R pp. 21-22; 166-171
Introduction


 At issue is whether, under the doctrines of collateral estoppel and res judicata, an order dismissing a termination of parental rights petition bars litigation of a subsequent petition to terminate filed less than four weeks later. 
Standard of Review
The standard of review for the termination of parental rights is whether the court's “'findings of fact are based upon clear, cogent and convincing evidence' and whether the 'findings support the conclusions of law.'”  TA \l "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \s "Huff" \c 1 In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000) TA \l "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \s "In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)" \c 1  TA \s "Huff" , appeal dismissed, disc. review denied, __N.C. __, __ S.E.2d __ (NO. 523P00) (1 February 2001) (citing  TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \s "Allred" \c 1 In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996) TA \l "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \s "In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)" \c 1  TA \s "Allred" ); see also,  TA \l "In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000)" \s "McLemore" \c 1 In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000) TA \l "In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000)" \s "In re McLemore, 139 N.C. App. 426,  533 S.E.2d 508 (2000)" \c 1  TA \l "In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000)" \s "In re McLemore, 139 N.C. App. 426, 428, 533 S.E.2d 508, 509 (2000)" \c 1  TA \s "McLemore" . Review of the trial court's findings of fact is limited to whether there is competent evidence to support the findings. However, the trial court's conclusions of law are reviewable de novo.  TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996)" \s "Starco" \c 1 Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996) TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996)" \s "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996)" \c 1  TA \s "Starco" . Determination as to whether an action is barred by the doctrine of res judicata is a question of law and is thus subject to de novo review by this Court.
Applicable Principles

The doctrine of res judicata prevents the re-litigation of cases that have already been before the court. This principle applies when there is: "(1) a final judgment on the merits in an earlier lawsuit; (2) identity of the cause of action in the prior suit and the later suit; and (3) an identity of the parties or their privies in both suits." Culler v. Hamlett, 148 N.C. App. 389, 392, 559 S.E.2d 192, 194 (2002) TA \l "Culler v. Hamlett, 148 N.C. App. 389, 392, 559 S.E.2d 192, 194 (2002)" \s "Culler v. Hamlett, 148 N.C. App. 389, 392, 559 S.E.2d 192, 194 (2002)" \c 1 ; see also State ex rel. Utilities Commission v. Thornburg, 325 N.C. 463, 468, 385 S.E.2d 451, 453-54 (1989) TA \l "State ex rel. Utilities Commission v. Thornburg, 325 N.C. 463, 468, 385 S.E.2d 451, 453-54 (1989)" \s "State ex rel. Utilities Commission v. Thornburg, 325 N.C. 463, 468, 385 S.E.2d 451, 453-54 (1989)" \c 1 . 
Discussion
Here, the principle of res judicata applies, as all the elements are satisfied. 
First, there is a final judgment on the hearing of a petition to terminate respondent’s parental rights, as the order entered on 13 March 2006 unequivocally dismisses the petition filed in June 2004. In the dismissal order, the court finds that the hearing is being held outside the time allowed by N.C.G.S. § 7B-1109(a). The court elaborates that a hearing being held so many years after some of the matters in the petition are alleged to have occurred “will result in prejudice and hardship to the respondent, based on the ability to remember events so distant, and to defend the petition.” (R p. 22).  
Second, the identity of the first termination action and the second termination action is the same. The second TPR petition alleged the same grounds for termination as the first petition and, like the first petition, cited incidents dating back to 2000. While the second petition included some allegations of ongoing matters, it did not cite any specific new allegations or changed circumstances which had occurred in the short time between the dismissal of the first TPR petition on 13 March 2006 and the filing of the second petition on 6 April 2006. 

The same issues are raised in each of the petitions and there was been no intervening change in circumstances in the time between the dismissal of the first petition in March 2006 and the hearing of the second petition in December 2006/January 2007. The children remained in the custody of GCDSS and continued to live in their foster home during that time.
Third, the identity of the parties is the same in each action. The Guilford County Department of Social Services filed each of the termination petitions, naming the same two minor children, and Jennifer Orr is the respondent named in each petition. 
In this case, the trial court looked back to the period of time prior to the dismissal of the first termination petition when adjudicating the second petition. In the order terminating Ms. Orr’s parental rights, the court found several facts which referred to matters that occurred even before the filing of the first TPR petition in June 2004. These include findings #3, 4, 5 and 6, which detail the court’s involvement with the family back to 2000 (R p. 167). The order also contains findings of fact concerning matters which occurred between the filing of the first TPR petition and the time it was dismissed in March 2006. These include findings #7, 8, 14, 15, 16, 17 and 18 (R pp. 167-168). Finally, a number of the findings of fact describe matters which originated at an unspecified date in the past and are ongoing. These include findings #10, 11, 12, 13, 22 (R pp. 167-169).

The Legislature has carefully articulated very specific timelines for the resolution of termination of parental rights cases. These timelines insure that the purposes of the Juvenile Code are achieved. When the petitioner fails to bring and action before the court within the applicable time, that action is subject to dismissal. 

The petitioner in this case attempts to circumvent the time requirements of the Juvenile Code. Here, after having an action dismissed with prejudice, GCDSS simply re-files an almost identical petition. This is exactly the situation that the doctrine of res judicata is intended to address. A respondent who prevails in one action should not be held to defend that action over and over again.

Conclusion

Because the court had previously dismissed a petition to terminate the Respondent’s parental rights on the same issues raised in the second action to terminate, the established legal principle of res judicata should have precluded the court from retrying the same case between the same parties in order to reach a different result. Accordingly, the judgment of the trial court should be vacated. 

Respectfully submitted, this ______ day of June, 2007. 
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� This was the second time the children had been involved in a juvenile proceeding. They had previously been placed in GCDSS’ custody from July 2000 until January 2002, when their physical and legal custody was returned to Ms. Orr (R p. 167). 





