No. 386A07




DISTRICT 27-A
SUPREME COURT OF NORTH CAROLINA
***************************************

IN THE MATTER OF


)







)
FROM GASTON COUNTY
  





)
06 J 131
H.D.





)
COA07-34
***************************************

NEW BRIEF OF PETITIONER-APPELLEES
***************************************

STATEMENT OF FACTS

H.D. was born on 2 March 2002.  (T. Vol. VI, p. 113).  She was four and one-half years old at the time of the trial of this matter in September 2006.  (T. Vol. V, p. 173).  Mary Cook worked with the Gaston County Department of Social Services and with H.D. and her parents.  (hereafter “D.S.S.”).  Kelly Anthony had five children, including H.D., and D.S.S. had taken nonsecure custody of all of them at some point in time.  D.S.S. received their first complaint concerning H.D. on 21 February 2003.  (T. Vol. I, pp. 37-39, 42).

D.S.S. took nonsecure custody of H.D. on 28 March 2003.  That day, social workers were concerned about H.D. and did not know where she was located for some time.  The respondent-father, Chad D., was burning her clothes and stating that she would not need them anymore.  H.D. was no longer in her father’s custody after D.S.S. took nonsecure custody in March 2003.  (T. Vol. I, pp. 43-50).


On 28 March 2003, Charles, Chad’s father, had called D.S.S.  He reported that Chad had accused him of sleeping with his wife, Kelly.  Charles further stated that Chad abused prescription painkillers and illegal drugs and had burned all of Kelly’s clothes during a fight.  Charles suspected that Chad and Kelly used drugs around H.D.  Chad would not let Kelly see her older kids and got her fired from jobs by calling and harassing her at work.  Charles further reported that Chad often lost his temper, carried a gun in his car, and was dangerous.  (T. Vol. III, pp. 99-102).


H.D. was placed in a foster home where she remained until returning to her mother’s physical custody on 18 May 2003.  D.S.S. again removed H.D. from her mother’s custody in August 2003.  A court order had prohibited Kelly Anthony from having contact with Chad and they were found together in violation of the order.  D.S.S. developed a case plan.  (T. Vol. I, pp. 51-59; Vol. III, p. 128).


With regard to Chad, D.S.S. recommended that he work on his mental health, domestic violence, anger management, substance abuse, and employment issues.  Kelly Anthony was to have stable housing and also address her mental health, domestic violence, anger management, substance abuse, and employment issues.  When Cook tried to address Chad’s progress with his case plan, he changed the subject, complained about his social worker and became angry.  In 2003 and 2004, all of Chad’s drug tests were positive for prescription drugs and marijuana except for two tests.  Several times, Chad refused to take the drug test altogether.  D.S.S. treated refused tests as positive results.  Chad sought intensive inpatient substance abuse treatment in July 2004.  (T. Vol. I, pp. 59-71).

Chad wanted to get admitted into King’s Mountain treatment center.  He became frustrated because he could not get admitted immediately.  Chad threatened to kill himself if he did not get admitted into Kings Mountain.  (T. Vol. I, pp. 70-78; Vol. III, p. 197).  

D.S.S. ceased administering drug tests when guardianship was granted to petitioners in February 2005.  Kelly Anthony also had many positive drug screens and failed to complete substance abuse treatment programs.  She did not comply with all aspects of the case plan set forth by D.S.S. by not maintaining stable housing or employment, seeking consistent counseling, or avoiding domestic violence with Chad.  Chad and Kelly had supervised visits with H.D. at D.S.S.  (T. Vol. I, pp. 70-78).  


Chad attended most of his visits and his father, Charles, also exercised visitation at the same time.  During some visits, Chad wandered the halls of D.S.S. and had to be told to return to the visitation room.  He frequently made veiled threats to social workers, telling them that they had “better watch out” when they left the D.S.S. building.  He told an African-American social worker “[w]e’ll see what the Judge says about this, you fucking black bitch.”   (T. Vol. I, pp. 79-87, 89, 92-95; Vol. III, p. 178).  Chad further threatened to have some D.S.S. workers fired.  (T. Vol. VII, p. 51).  
Chad’s visitations continued despite having positive drugs screens, although all visitations were supervised at D.S.S.  (T. Vol. IV, p. 75).  Chad denied that his drug use had had any adverse effect on H.D. or hurt her emotionally.  (T. Vol. VII, p. 96).  
During one visitation, Chad left the building.  Ms. Cook would not let him return to the visit for safety reasons.  On another visit, in January 2004, Chad was upset because the social worker had not yet given H.D. a rocking chair he had purchased for her.  Chad responded by walking around the hallways of D.S.S. with the chair over his head, yelling obscenities.  Deputies had to remove Chad from the building that day.   
From March 2003 to February 2005, Chad failed to maintain stable housing.  In July 2004, Chad called Ms. Cook concerned about social workers going to Charles’ house to conduct a home study for possible placement of H.D.  Charles had thrown his son Chad out of the house.  Chad reported that his father was unstable, had shot his dog eight times with a BB gun and had shot the tires out of his motorcycle.  H.D. initially lived in foster homes between March and May 2003.  (T. Vol. I, pp. 79-87, 89, 92-95).


In August 2003, H.D. was removed from her mother’s custody and placed in foster care, where she remained until October 2003.  In October 2003, H.D. went to stay with Amber and Tony Helms, Kelly’s relatives.  Holly then went to live with the petitioners, Russell and Crystal Helms in Alabama in February 2005.  In Ms. Cook’s opinion, the D.S.S. should have pursued termination of Chad and Kelly’s parental rights and they prepared their packet for the legal team to seek termination.  Nevertheless, the D.S.S. never filed a termination of parental rights petition.  (T. Vol. I, pp. 88-103).  Social workers predicted that pursuing permanent guardianship, as opposed to adoption, of H.D. could keep the child from moving forward because of family members repeatedly bringing this matter back into court.  (T. Vol. IV, pp. 58-59).

Chad completed anger management treatment and attended four sessions of couples’ counseling.  He also obtained a substance abuse assessment and psychological evaluation.  Chad completed parenting classes, but did not exhibit changed behavior as a result of taking the classes.  Specifically, during visitations, Chad had a difficult time disciplining Holly and in saying “no” to her.  (T. Vol. II, pp. 38-39, 56-58).


Charles had discussed Kelly and Chad’s domestic violence with Judy Brown, Kelly and Crystal Helms’ aunt.  She recalled him stating that he had permitted Kelly to stay with him after Chad “knocked her around.”  On one occasion, when he tried to take Kelly away from Chad after a fight, Chad pointed a gun at Charles so that he would not take Kelly.  (T. Vol. II, pp. 80-82).  Chad took out a domestic violence restraining order against Kelly twice, and Kelly took one out against Chad during the course of their relationship.  (E-89 – E-114; Court exhibits U,V,W,X,Y,Z).  

On 24 December 2005, EMS went to Chad’s house after receiving a 911 call.  When they arrived, Chad was on the sofa, with a weapon lying on the floor in pieces.  Chad complained of pain to his right foot where he had suffered a gunshot wound.  Chad had taken 20 one-milligram tablets of Klonipin, and punched his hand into a television or the walls.  (T. Vol. II, pp. 132-141; Vol. VII, pp. 27-28).  Chad later claimed that Kelly had shot off his toe, although he did not tell this to EMS or police at the time.  (T. Vol. VII, pp. 11-12).  Chad admitted having convictions for driving while impaired, simple assault, and assault with a deadly weapon.  (T. Vol. VII, pp. 39-42).


On cross-examination, Ms. Cook testified that H.D. went to counseling at Dreamweavers.  Chad’s attorney specifically asked Cook about Dreamweavers, and whether they found that Holly suffered from mental or emotional abuse.  (T. Vol. I, p. 124).  On redirect, Chad objected to the introduction of the Kelly Shishko’s Dreamweavers report and recommendations concerning H.D.  The court overruled the objection.  (T. Vol. II, pp. 43-44).


In her report, Shishko expressed concern about Chad’s emotional stability.  She found H.D. less bonded to her father than to the Helms.  Shishko further noted that H.D. did not seem to perceive her father to be “safe.”  (T. Vol. II, pp. 45-46).  Chad further objected to the introduction of petitioner’s exhibit two, the psychological evaluation of Chad by Dr. Hollifield.  The court overruled the objection.  (T. Vol. II, pp. 48-49).

Dr. Hollifield observed that Chad exhibited antisocial features.  Hollifield noted that individuals with antisocial personality disorders can be aggressive, irresponsible, impulsive, ruthless, victimizing, intimidating, argumentative, revengeful, and vindictive.  (T. Vol. II, 49-50).  Hollifield diagnosed Chad with schizoid personality disorder with antisocial features.  (E-132 – E-139).  Amber Helms also testified for the petitioners.

H.D. went to live with Tony and Amber Helms in October 2003.  Tony is Crystal Helms’ brother.  H.D. lived with Amber and Tony for seventeen months prior to going to live with petitioners in Alabama.  Initially, Tony and Amber had a good relationship with Chad.  Later, it began to deteriorate.  (T. Vol. II, pp. 94-96).


Chad began calling D.S.S. to report problems with the Helms’ home.  He accused Amber of giving prescription medications to Kelly.  Chad called animal control to Amber and Tony’s home, to investigate whether their dogs were hurting H.D.  Officers found no problem with H.D. or the animals.  At the time, all of Chad’ visits were at D.S.S. because Amber did not want Chad to know where they lived.  One night, Charles called Amber and told her that he was afraid for Kelly’s life because of reports that Chad had been shooting out their windows and he did not want Chad and Kelly to get custody of H.D.  Charles offered to pay for the Helms’ attorney if they decided to keep H.D., and paid $500 toward Chad’s child support arrears.  
Amber and Tony decided that they did not want to try and adopt H.D. because of the “stress” of dealing with Chad, Charles, and Kelly.  They received notice at least bi-weekly from social workers of accusations made against them by Chad.  They did not receive consistent child support payments from either Chad or Kelly.  Crystal and Russell Helms visited frequently with H.D. while in the care of Amber and Tony.  (T. Vol. II, pp. 96-113, 159, 209).  Crystal and Russell began to pursue placement of H.D. because they did not want her to be placed with and adopted by strangers.  (T. Vol. IV, p. 81).

D.S.S. began considering Crystal and Russell Helms as a placement for H.D. in 2004.  A favorable home study confirmed their recommendation.  (T. Vol. IV, pp. 10-13).  Crystal and Russell came to visit H.D. nearly every weekend from Alabama, nearly seven hours away.  Crystal and Russell acted appropriately as parents for her and H.D. always seemed happy and well cared for.  (T. Vol. II, pp. 113-14, 127).  H.D. attended Kindercare for daycare and took dance lessons.  (T. Vol. IV, pp. 118-20).

Charles visited with H.D. twice after she moved to Alabama.  Chad visited with his daughter one time in Alabama between February 2005 and the trial of this matter in September 2006, but regularly spoke to her on the telephone.  He visited with H.D. twice when the Helms brought her back to Gastonia for a visit.  Kelly never visited with her daughter in Alabama.  Charles spoke with his granddaughter nearly every weekend on the telephone.  Crystal and Russell made sure that H.D. was available for her weekly telephone calls.  Kelly spoke to her daughter about six times after February 2005; each time she called from Chad’s telephone.  Crystal and Russell filed a motion to suspend Chad’s visitation with H.D. after ongoing problems with Chad and Charles giving the child confusing information and Chad’s positive drug screens.  (T. Vol. IV, pp. 82-93, 111, 148, 207).  Chad had a positive drug test as late as April 2006.  (T. Vol. VI, p. 82).  

Chad told H.D. that Crystal and Russell were not her real mother and father.  He also told her that the reason he could not visit his daughter was because of Crystal and Russell.  Chad informed H.D. that she would be testifying before the “man in the black dress” and would be coming back to live in North Carolina.  Russell observed H.D. appear unhappy after getting off of the telephone with Chad.  (T. Vol. IV, pp. 93-95).  
Russell confirmed that his wife Crystal was his best friend and he loved her “completely.”  He admitted that they had marital problems for about three months and slept in separate bedrooms.  They reconciled after attending marriage counseling.  Crystal and Russell never engaged in domestic violence but had verbal arguments occasionally.  Crystal was unable to bear children and suffered from miscarriages and two ectopic pregnancies.  Russell admitted owning two guns that were stored out of H.D.’s reach in the attic.  (T. Vol. IV, pp. 96-100, 117).


Crystal and Russell belonged to a church in Alabama that they regularly attended with H.D.  They planned to enroll H.D. in a Christian kindergarten the following school year.  (T. Vol. V., pp. 77-83).


Russell was employed selling conveyor belts.  Crystal worked as an RN in a continuing care nursery at a hospital.  They lived in a three-bedroom home of approximately 2500 square feet in a safe neighborhood and town.  One Sunday, a policeman came to their house after church following a call from Chad.  The officer advised that he needed to check on Holly’s well-being.  Chad had overheard part of a conversation between Russell and H.D. after she had wrapped herself in a telephone cord.  The officer did not take any action and apologized for bothering them.  This was the second time that police had been called to the Helms’ home to check on H.D. and no action was taken.  Crystal and Russell frequently taped phone conversations between H.D. and Chad.  (T. Vol. IV, pp. 98-105; Vol. V, p. 31).


Chad told H.D. that he thought she would be coming back to live in North Carolina.  He also stated that Russ was a liar.  Chad further stated, “[y]our daddy will be with you because I’m your daddy.”  H.D. was four years old when Chad had these conversations.  (T. Vol. V, pp. 47-48).


Crystal and Russell experienced threats of litigation and name-calling from Chad and Charles over miscommunications about the time for visits or telephone calls.  Chad threatened to fight Russell and to “F---- Crystal like a real man.”  As a result, Russell avoided speaking with Chad.  Even when away from home, however, Crystal and Russell called Charles so that he could have his weekly call with H.D.  Russell sent Chad photos of H.D.  (T. Vol. IV, pp. 106-110).  Chad denied having any kind of anger management problem.  (T. Vol. VI, p. 222).  

Crystal and Russell received $263.40 in child support for H.D. from February 2005 to September 2006.  Charles gave H.D. $27.  The Helms put all money received for H.D. into her own savings account.  Russell told Chad that they did not need any money from him but that if he sent some it would be put into H.D.’s savings account.  Of the two Christmases Crystal and Russell spent with H.D., she received no presents or cards from Kelly, Chad, or Charles.  They purchased small gifts for H.D., however, for Easter and following court hearings.  H.D. received a Kohl’s gift card from Chad for her birthday in 2005 but received nothing for her birthday in 2006.  (T. Vol. IV, pp. 120-140, 167; Vol. V, p. 168).

Mr. and Mrs. Helms took a ten-week course on foster/adoptive parent training.  Russell admitted to having a conviction from 2000 for public intoxication which was reduced from a charge of driving under the influence.  He also had a conviction for misdemeanor larceny that was nearly twenty years old resulting from confusion over a borrowed car belonging to a friend in the armed forces in Bosnia.  Russell testified that they wanted to adopt H.D. to “stabilize her life and cut out any remaining disruption and confusion.”  (T Vol. IV, pp. 110-17, 141, 236-37).

ARGUMENT
1. THE MAJORITY OF THE COURT OF APPEALS PROPERLY FOUND THAT THE TRIAL COURT POSSESSED EXCLUSIVE, CONTINUING SUBJECT MATTER JURISDICTION TO ENTER AN ORDER TERMINATING CHAD D.’S PARENTAL RIGHTS.
a. THE TRIAL COURT IN THE INSTANT MATTER HAD “CONTINUING JURISDICTION” TO HEAR THE PETITION TO TERMINATE THE RESPONDENT’S PARENTAL RIGHTS AND, THEREFORE, DID NOT NEED TO HAVE THE “ORIGINAL JURISDICTION” REQUIREMENTS OF §7B-1101 MET PRIOR TO ENTERING THE ORDER TERMINATING CHAD’S PARENTAL RIGHTS.

The appellant’s contention that the trial court did not have jurisdiction to enter an order terminating the respondent-father’s parental rights because the requirements for the exercise of original jurisdiction were not met is misplaced.  The trial court did not need to have original jurisdiction to hear this matter because the trial court already had exclusive, continuing jurisdiction.  The majority of the Court of Appeals properly addressed this issue in the opinion:

Importantly, we note the distinction between the “exclusive, original jurisdiction” of N.C. Gen. Stat. § 7B-1101, and the “exclusive, continuing jurisdiction” of the UCCJEA. Blacks Law Dictionary, 869 (8th ed.2004), defines “exclusive jurisdiction” to mean “[a] court's power to adjudicate an action or class of actions to the exclusion of all other courts[.]” Further, “original jurisdiction” means “[a] court's power to hear and decide a matter before any other court can review the matter.” Id.  “Continuing jurisdiction [,]” however, is defined as “[a] court's power to retain jurisdiction over a matter after entering a judgment, allowing the court to modify its previous rulings or orders.” Blacks Law Dictionary, 868 (8th ed.2004). N.C. Gen. Stat. § 7B-1101 therefore provides that the district court in that district shall have the power to adjudicate termination of parental rights proceedings to the exclusion of, and before, all other courts when the circumstances specified in N.C. Gen. Stat. § 7B-1101 relating to that district exist. This, however, does not preclude the district court's exercise of jurisdiction in circumstances in which the court already has “exclusive, continuing jurisdiction” pursuant to the UCCJEA.
In the Matter of H.L.A.D., N.C. App. 
,
, 646 S.E.2d 425, 430 (2007).

This distinction between original jurisdiction and continuing jurisdiction is critical in the case at bar.  The trial court had subject matter jurisdiction to enter the order challenged on appeal because of the prior neglect adjudication involving this child and custody orders entered thereafter.  Most importantly, the trial court in Gaston County retained the matter for further orders.  (Appendix A-6).  
b. THE MAJORITY OF THE COURT OF APPEALS PANEL PROPERLY DETERMINED THAT THE TRIAL COURT HAD JURISDICTION TO ENTER AN ORDER TERMINATING THE FATHER’S PARENTAL RIGHTS.

The case at bar began with a petition alleging neglect and dependency of H.D. in file number 03 J 103.  The parties entered into a consent order in February 2005 providing guardianship of H.D. with the intervenors [in that action], Russell and Crystal Helms.  (A-1 – A-4, appendix).  The subsequent order of 28 February 2006, awarding petitioners permanent guardianship, specifically retained the matter “for further orders” and did not close the case or transfer jurisdiction to Alabama.  (A-6).  The district court thus retained jurisdiction to consider the petition to terminate parental rights.  The filing of the petition in a new file number is inconsequential given that it involves the same parties and child.  

Petitioners do not dispute the fact that the child currently resides in Alabama.  In spite of this fact, North Carolina remains the state with exclusive, continuing jurisdiction over this matter until changed by court order in North Carolina.

N.C.G.S. §7B-201 provides: “[w]hen the court obtains jurisdiction over a juvenile, jurisdiction shall continue until terminated by order of the court or until the juvenile reaches the age of 18 years or is otherwise emancipated, whichever occurs first.” See also Kinross-Wright v. Kinross-Wright, 248 N.C. 1, 11, 102 S.E.2d 469, 476 (1958)(“once jurisdiction of a court attaches it exists for all time until the cause is fully and completely determined”).  Moreover, our General Assembly has stressed in the Juvenile Code that the “best interests of the juvenile are of paramount consideration.” N.C.G.S. §7B-100(5).  See also N.C.G.S. §7B-1100(1)(the General Assembly “recognize[s] the necessity for any juvenile to have a permanent plan of care at the earliest possible age.”).  

The undisputed evidence in this case demonstrated that the best interest of H.D. was to remain in Alabama with petitioners.  The necessity of a permanent plan of care, including her adoption by petitioners, mandated that North Carolina continue to exercise jurisdiction over this matter that began as a neglect proceeding and was not terminated by court order.  Pursuant to §7B-201, North Carolina continues to have jurisdiction in this case.  N.C.G.S. §7B-1101 does not require a different result.  
N.C.G.S. §7B-1101 provides that:
 
The court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile who resides in, is found in, or is in the legal or actual custody of a county department of social services or licensed child-placing agency in the district at the time of filing of the petition or motion. The court shall have jurisdiction to terminate the parental rights of any parent irrespective of the age of the parent. Provided, that before exercising jurisdiction under this Article, the court shall find that it has jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204…  (emphasis added).


This section addresses requirements to attaining “original jurisdiction” not maintaining “continuing jurisdiction.”  A closer examination of the Uniform Child Custody Jurisdiction Act is instructive, moreover.  N.C.G.S. §50A-202 provides that a court of this State that has made a child-custody determination has “exclusive, continuing jurisdiction over the determination” until a court of this State determines that neither the child, the child’s parents, nor any person acting as a parent have a “significant connection with this State…”  The comment to this section indicates that the “continuing jurisdiction of the original decree State is exclusive.”  This continuing jurisdiction continues until there is no longer a substantial connection with this State.  

N.C.G.S. §50A-201(a)(2)a defines “significant connection” as something more than mere physical presence, and 50A-201(a)(2)b adds the consideration of the existence of “[s]ubstantial evidence is available in this State concerning the child’s care, protection, training, and personal relationships.”  It is evident that North Carolina has exclusive, continuing jurisdiction over this case and that the parties to this matter have a significant connection with this State.

This termination of parental rights proceeding referenced and was interconnected with the neglect proceeding of 03 J 103.  Both parents of H.D. reside in North Carolina.  Charles D. as an intervenor lives in North Carolina.  Most of the evidence presented by petitioners derived from D.S.S. records and the involvement of D.S.S. in the prior neglect proceeding.  All of the witnesses in this matter, except petitioners, are in this State.  In considering all of these factors, it is clear that those involved in this action have a significant connection to the State of North Carolina, the child’s new residence notwithstanding.

For all of the foregoing reasons, the majority of the Court of Appeals properly determined that the trial court had jurisdiction to enter an order terminating Chad D.’s parental rights.
c. THE DISSENT IMPROPERLY CONCLUDED THAT THE TRIAL COURT DID NOT HAVE JURISDICTION.
  Cases cited by the dissent in the Court of Appeals and by the respondent-father in this matter do not support a conclusion that the trial court in this case lacked continuing jurisdiction to enter an order terminating the respondent-father’s parental rights.  

 The facts of In re N.R.M., 165 N.C. App. 294, 598 S.E.2d 147 (2004) are distinguishable.  In N.R.M., the Court of Appeals found that the trial court lacked jurisdiction and vacated the order denying respondent’s motion to dismiss for lack of subject matter jurisdiction because an Arkansas court had entered a custody order pertaining to the children involved and Arkansas had continuing, exclusive jurisdiction.  Id. at 300-301, 598 S.E.2d at 151. (emphasis added).  Similarly, In re Leonard, 77 N.C. App. 439, 335 S.E.2d 73 (1985) is factually discernible from this case.


In Leonard, our Court of Appeals found that North Carolina did not have subject matter jurisdiction in a case involving children living in Ohio where no prior custody order had been entered in North Carolina.  Id. at 441-42, 335 S.E.2d at 74.  (emphasis added).  Given the decisions in Leonard and N.R.M., the requirement of residence in North Carolina seems to apply only to actions initiated in North Carolina after the child moves.  In this case, however, North Carolina properly exercised jurisdiction in a neglect proceeding and our courts have exclusive, continuing jurisdiction despite the child moving out of state.


More recently, the Court of Appeals also considered this issue in In re D.D.J., 177 N.C. App. 441, 628 S.E.2d 808 (2006).  The Court vacated the order terminating respondents’ parental rights for lack of subject matter jurisdiction.  In D.D.J., however, the Court of Appeals found that the trial court did not have jurisdiction to terminate respondent’s parental rights because D.S.S. filed the petition to terminate and the child was not in D.S.S. custody at the time of the filing of the petition.  Id. at 444-45, 628 S.E.2d at 811.  The Court also noted that the trial court had closed the case.  Id.  The majority of the Court of Appeals in this matter found that “one purpose of the codification of the UCCJEA is specifically to provide for ‘continuing jurisdiction’ in circumstances similar to those of H.D., and to address the considerable confusion of the former UCCJA's silence as to continuing jurisdiction.”  In the Matter of H.L.A.D., 
N.C. App.    at 
, 646 S.E.2d at 431.  Moreover, In re Bean, 132 N.C. App. 363, 511 S.E.2d 683 (1999) controls the outcome of this case.

In Bean, our Court of Appeals affirmed the trial court’s order granting respondent-father’s motion to dismiss for lack of jurisdiction because a Florida court retained jurisdiction after adjudicating the child dependent and awarding the foster parents custody despite the fact that the foster parents and the child moved to North Carolina.  Id. at 367, 511 S.E.2d at 686.  (emphasis added).  This ruling was deemed consistent with the Uniform Child Custody Jurisdiction Act and the Parental Kidnapping Prevention Act.  Id.  The Court’s decision in Bean is controlling and directly on point with the facts of this case.

The situation would be different if there had not been a prior neglect and dependency case involving H.D.  Then, Alabama would be the only court with subject matter jurisdiction.  Similarly, if the district court had closed the case or transferred the matter to Alabama, then North Carolina would not have jurisdiction.  See e.g. In the Matter of M.E., 
N.C. App.
  , 638 S.E.2d 513 (2007)(finding that trial court properly transferred case to Ohio pursuant to §50A-207, after initial dependency adjudication, and later ordering that the respondent-father have custody of the child in Ohio); see also N.C.G.S. §50A-207(permitting a court to decline to exercise jurisdiction if it finds that the court of another state is the more appropriate forum).  The existence of the prior neglect case that was interrelated with this case, and the presence of both respondent-parents in North Carolina rendered North Carolina the only court with subject matter jurisdiction.

The majority of the Court of Appeals properly denied respondent-father’s motion to dismiss for lack of subject matter jurisdiction.  This Court should affirm the order terminating the respondent-father’s parental rights in all respects.      
CONCLUSION


For all of the foregoing reasons, the petitioner-appellees respectfully request that this Court affirm the order terminating the respondent-father’s parental rights to H.D.
Respectfully submitted, this the 8th day of October, 2007.
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