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QUESTIONS PRESENTED

______________________________________________________

I.  
DID THE TRIAL COURT COMMIT PREJUDICIAL ERROR IN CONCLUDING THAT THE PETITIONER ESTABLISHED BY CLEAR, COGENT AND CONVINCING EVIDENCE THAT GROUNDS EXIST TO TERMINATE THE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON WILLFUL ABANDONMENT UNDER N.C. GEN. STAT. § 7B-1111(a)(3) WHEN IT IS NOT SUPPORTED BY THE FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE?
II.      DID THE TRIAL COURT COMMIT PREJUDICIAL ERROR IN FINDING AND CONCLUDING THAT THE PETIONER ESTABLISHED BY CLEAR, COGENT AND CONVINCING EVIDENCE THAT GROUNDS EXIST TO TERMINATE THE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED UPON NEGLECT AND ABUSE UNDER N.C. GEN. STAT. § 7B-1111(a)(1) WHEN IT IS NOT SUPPORTED BY THE FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE?
STATEMENT OF THE CASE

The minor children H.R.S. and R.F.S. are the subjects of the termination of parental rights proceeding which is the basis of this appeal.  On November 30, 2006, Iredell County Department of Social Services assumed custody of the minor children by order of the trial court.  (Rp. 2)  On December 1, 2006, Iredell County Department of Social Services filed a petition alleging the minor children to be abused and neglected.  (Rp. 6)  On February 20, 2007, the matter was heard before the trial court on adjudication and the court found that the juveniles were abused and neglected.  (Rp. 27)  The matter was reviewed before the trial court on May 15, 2007; August 14, 2007; November 6, 2007; March 18, 2008; and, September 23, 2008.  (Rpp. 43, 50, 55, 61, 128)  On August 18, 2008, Iredell County Department of Social Services filed a petition to terminate the parental rights of the respondent parents, alleging abuse and neglect, failure to show reasonable progress to correct the conditions that led to the removal of the children, failure to pay a reasonable portion of the cost of care for the children, dependency and willful abandonment.   (Rp. 62)  
The Petition to Terminate Parental Rights came on for hearing before the trial court on February 11, 18 and 23, 2009, the Honorable L. Dale Graham, Judge presiding.  Following the hearing, the trial court terminated the respondent parents’ parental rights.  The Respondent-Mother’s rights were terminated based upon abuse and neglect under N.C. Gen. Stat. § 7B-1111(a)(1) and willful abandonment under N.C. Gen. Stat. § 7B-1111(a)(7).  The order was reduced to writing and filed on June 15, 2009.  (Rp. 173)
The Respondent-Mother timely entered written notice of appeal to this Court on June 18, 2009.  (Rp. 193)  The trial court found her to be indigent for purposes of an appeal and appointed the Office of the Appellate Defender to perfect the appeal.  (Rp. 197)  On July 2, 2009, the Office of the Appellate Defender appointed the undersigned as appellate counsel.  (Rp. 199)  The transcript was timely delivered to this Court and the parties on July 27, 2009.  (Rp. 202)  The Record on Appeal was filed in this Court on August 10, 2009, and docketed on August 13, 2009.  
GROUNDS FOR APPELLATE REVIEW

This Court has jurisdiction to hear this appeal pursuant to N.C. Gen. Stat. § 7B-1001 (a)(6) (2009) and N.C. Gen. Stat. § 7A-27(c) (2009).  The Termination of Parental Rights Order, filed on June 15, 2009, is considered final and subject to appeal under the Juvenile Code as cited above.   The Respondent-Mother timely filed Notice of Appeal on June 18, 2009. 
STATEMENT OF THE FACTS

Tasha Miller Tolliver is the mother of H.R.S. and R.F.S., the two minor children that are the subjects of this termination of parental rights.  The children’s biological father has had no involvement in this case.  Mrs. Tolliver married Russell Miller soon after H.R.S., the youngest child, was born.  Mr. Miller was the children’s stepfather for six years.  (Rp. 63)  Together, Mrs. Tolliver and Mr. Miller had two children.  They share joint custody of those children.   (Tp. 113) 
Mrs. Tolliver separated from Russell Miller in September of 2006. She took H.R.S. and R.F.S. and moved in with Bobby Porter.  (Rp. 63)  R.F.S. was eight years old and H.R.S. was six years old.  (Rp. 28)  On or about November 28 and November 29, 2006, Porter spanked the children, which resulted in extensive bruising on them both.  On November 30, 2006, the children’s school contacted the Iredell County Department of Social Services (“DSS”) and reported the bruising.  (Rp. 29)  The children stated to DSS that Porter caused the bruising.  (Tp. 55)  DSS took custody of the children that day and filed petitions alleging them to be abused and neglected.   (Rp. 2, 6, 10)    The following day, Mrs.  Tolliver and Bobby Porter were arrested on child abuse charges.  Mrs. Tolliver posted bond on December 22, 2006, and was released pending trial.  (Rp. 44) Those criminal charges were resolved at the time of the TPR hearing.  Mrs. Tolliver entered a guilty plea to aiding and abetting child abuse, spent ninety days in jail and completed her probationary sentence.  (Tp. 19; Rp. 175)  
Mrs. Tolliver has not had any contact with Bobby Porter since he was abusive to her children.  (Tp. 129)  Sometime after the incident she began dating Charles Tolliver and they subsequently married.   Mr. and Mrs. Tolliver had a child in or about November of 2007. He was a little over a year old at the time of the TPR hearing. He resides at home with Mr. and Mrs. Tolliver.  (Tp. 24)  Social worker Jessica Marge testified that DSS has had no concerns with the three children being in the care of Mrs. Tolliver.  (Rp. 54)   The family lives with Mr. Tolliver’s parents in a five bedroom house.  They rent three of the five bedrooms for $400 per month and purchase their own groceries.  They have resided there since March of 2007.  (Tpp. 113, 141)  Mr. and Mrs. Tolliver’s relationship is not abusive and they do not fight.  They are in agreement not to spank the children.  (Rp. 283-84)
On January 10, 2007, a little over a month after the children were removed, Ms. Tolliver entered into a Family Services Case Plan with DSS.  Pursuant to the Case Plan, Ms. Tolliver was to:  (1) maintain stable employment; (2) demonstrate her ability to provide necessities for herself and the children; (3) attend parenting classes; (4) resolve her criminal charges; (5) obtain transportation; (6) maintain stable housing; and, (7) submit to a mental health assessment and follow the recommendations.  (Rp. 105; Tp. 17) On February 20, 2007, the trial court found the children to be abused and neglected.  The court ordered Ms. Tolliver to attend visitation with the children, comply with her Family Services Case Plan, pay child support and complete parenting and anger management training.  (Rp. 38)  

Ms. Tolliver began counseling with therapist Nicole Winterhalter on January 10, 2007.  (Rp. 52)   Mrs. Tolliver was compliant with her therapy in January of 2007.  At the end of January, Ms. Winterhalter went on maternity leave and did not return until March.  Mrs. Tolliver continued with her therapy in April.  Fourteen therapy appointments were scheduled for her.  Mrs. Tolliver missed two of those appointments and had to reschedule some of them.  (Tp. 84)  Ms. Winterhalter testified that Mrs. Tolliver was receptive to the therapy and listened to what she was being told.  (Tp. 86)  The goals of the therapy were anger management and educating Mrs. Tolliver about unhealthy relationships.  (Tp. 81)  Mrs. Tolliver’s therapy appointments conflicted with her work schedule.  Ms. Winterhalter could only make appointments between 3:00 and 6:00 p.m. and Mrs. Tolliver works 4:00 p.m. to close every weekday.  (Tp. 119)  Mrs. Tolliver sought therapy on her own with Cheryl Goldberg at New River Behavioral Health.  She was also seeing Dr. Peters, a psychiatrist, there.  She was having difficulty paying for both the psychiatrist and the therapist.  She sees Dr. Peters once a month.  (Tp. 120)  
Dr. Peters prescribed Seroquel, Zoloft and Lamictal for Mrs. Tolliver.  She testified that Seroquel is a mood stabilizer, Zoloft is an antidepressant and Lamictal is also a mood stabilizer.  DSS social worker Jessica Marge testified that Mrs. Tolliver was “semi-compliant” with the mental health portion of her case plan because she was only taking two of three prescribed medications.  (Tp. 32)  Mrs. Tolliver was advised by a medical care provider not to take those medications while she was pregnant.  (Tp. 122)  Mrs. Tolliver takes the Zoloft and the Seroquel.  She does not take the Lamictal because she cannot afford its cost of $300.00 per month and there is no generic. She gets the Seroquel for free because she agreed to participate in a study.  (Tp. 121)  Mrs. Tolliver feels that her medications are beneficial and has no plans to discontinue them.  (Tp. 172)
Mrs. Tolliver began taking parenting classes soon after the children were removed and completed the twelve-week course.  (Tp. 25)  She was an active participant in class and stated that the parenting classes changed her disciplinary philosophy to no spanking.  (Rp. 46)  She went back with her husband, Charles Tolliver, and completed another fourteen-week session in October of 2008.  (Tpp. 60, 71, 73)    
Ms. Tolliver has been employed throughout the duration of this case.  She was arrested very soon after DSS removed the children.  When she was released on bond, she went to work at Diane’s Diner. When she was not offered enough hours at Diane’s she went to work at Burger King, where she worked until she was incarcerated following her guilty plea.  When she was released from prison, she went back to work at Burger King and continued there until she was offered a full-time position at Zaxby’s restaurant. At the time of the TPR hearing, Mrs. Tolliver worked full-time as the kitchen coordinator at Zaxby’s where she had been employed for six months.  Mrs. Tolliver had not been terminated from any employment.  (Tpp. 104-106, 21)
Ms. Tolliver and Bobby Porter’s relationship became abusive about a week before he beat the children.  (Tp. 159)  He began yelling at Mrs. Tolliver and would not allow her to leave the house.  (Tp. 170)  She began to fear him.  (Tp. 160)  At TPR hearing, Mrs. Tolliver acknowledged that she made a bad choice when she moved in with Bobby.  (Tp. 160)  She acknowledged that she failed to protect the children.  (Tpp. 160, 172)  At the conclusion of the hearing, the trial court terminated Mrs. Tolliver’s parental rights based on abuse and neglect and willful abandonment.  
ARGUMENT

Standard of Review for Termination of Parental Rights 
Termination of parental rights involves a two-step process.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the first phase of the termination proceeding, the petitioner must show by clear, cogent and convincing evidence that statutory grounds exist under N.C. Gen. Stat.  § 7B-1111 to terminate the respondent’s parental rights.  In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  If the petitioner meets its burden of proving at least one ground for termination of parental rights by this evidentiary standard, then the trial court moves to disposition.  At disposition, the trial court considers the best interests of the child.  In re Howell, 161 N.C. App. 650, 656, 589 S.E.2d 157, 161 (2003).  The decision of whether it is in the best interest to terminate parental rights is reviewed for an abuse of discretion.  In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001). 

____________________

I.  THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN CONCLUDING THAT THE PETITIONER ESTABLISHED BY CLEAR, COGENT AND CONVINCING EVIDENCE THAT GROUNDS EXIST TO TERMINATE THE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED ON WILLFUL ABANDONMENT WHEN IT IS NOT SUPPORTED BY THE FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE.

Assignment of Error Numbers 1, 5, 6, 9, 10 and 14; Rpp. 177-180
As a ground for terminating parental rights, N.C. Gen. Stat. § 7B-1111(a)(7) 
provides: 

(a) The court may terminate the parental rights upon a     finding of one or more of the following: 

(7) The parent has willfully abandoned the juvenile for at    least six consecutive months immediately preceding the filing of the petition or motion . . . 

The TPR Petition was filed in this case on August 18, 2008.  (Rp. 62)  The relevant time period for purposes of the statute is from February 18, 2008 to August 18, 2008. 

In order to terminate rights on this ground, the petitioner must prove that the parent abandoned the child and that such abandonment was willful.  Abandonment is defined as “any wil[l]ful or intentional conduct on the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child.”  In re Apa, 59 N.C. App. 322, 324, 296 S.E.2d 811, 813 (1982).  In this context, “the word ‘willful’ encompasses more than an intention to do a thing; there must also be purpose and deliberation.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986).  “Whether a biological parent has a willful intent to abandon his child is a question of fact to be determined from the evidence.”  Id. 15 276, 346 S.E.2d at 514.  
Following the adjudication of neglect and abuse, the trial court ordered that Mrs. Tolliver was allowed supervised visitation with the children to be arranged through DSS.  (Rp. 38)  The trial court ceased reunification efforts with the respondent-mother on November 6, 2007.  (Rp. 58)  On March 18, 2008, the trial court changed the permanent plan for the children to TPR/adoption and ceased Mrs. Tolliver’s visitation.  (Rp. 66)  
This case is on point with In re T.C.B., 166 N.C. App. 482, 602 S.E.2d 17 (2004).  In T.C.B., the TPR petition was filed in September 2001.  The respondent-father had pending criminal charges for a sex offense involving the minor child.  The attorney who represented the respondent-father on the criminal charges advised him to not have any contact with the minor child until the criminal charges were resolved.  The criminal charges were resolved after the filing of the TPR petition.  The respondent-father began paying child support in October 2001, a month after the relevant six month time period. Id. at 486-87, 602 S.E.2d at 20.  This Court reversed the trial court’s conclusion that the respondent-father had willfully abandoned the child based on the fact that his attorney had advised him to have no contact with the child during the relevant six-month period and no other findings of fact supported the court’s conclusion of willful abandonment.  Id. This Court also stated that the trial court’s findings with regard to the respondent-father’s payment of child support “further serve to undermine the district court's conclusion of willful abandonment.”  Id. at 488, 602 S.E.2d at 21.  
This Court’s decision in In re A.N.B., an unpublished opinion, is also directly on point.  (COA03-501)(2004). In that case, a prior custody order prohibited the respondent-father from having any contact with the child.  This Court concluded that the respondent-father “produced substantial evidence that his failure to communicate with [the child] was mandated by the court order prohibiting contact and thus cannot be said to be willful.” The trial court therefore erred in terminating parental rights on willful abandonment.  
Here, like in these two cases, Mrs. Tolliver’s actions cannot be said to constitute willful abandonment of the children.  The only findings of fact that the trial court made with respect to abandonment are as follows: 

22.  That the Respondent Mother has not seen the minor children since November of 2007, which was the approximate date the Petitioner was relieved of reunification efforts with the Respondent Mother. 
23.  That the Respondent Mother has only called to inquire about the minor children one time since that time, and has not attempted to arrange visitation with them since that time. 


Mrs. Tolliver was under a court order prohibiting her from visiting with the children during the six months prior to the filing of the petition.  Oddly, the trial court found that Mrs. Tolliver had not attempted to arrange visitation while she was under that order.  As this Court in A.N.B. understood, it is unconscionable to place a parent under a court order to not have visitation with the child and then use the failure to visit as a basis for terminating parental rights.  A person cannot be said to have “willfully” failed to do something that they were under a court order not to do. 

Mrs. Tolliver continued to pay child support throughout the time the children were in foster care.  The social worker testified that she had consistently paid child support either by wage withholding or on her own.  (Tp. 38)  As in T.G.B., this “further undermines” the trial court’s conclusion of willful abandonment.  Further, Mrs. Tolliver was completing a fourteen week session of parenting classes in the six month period preceding the filing of the petition.  (Tpp. 60, 71, 73)  H.R.S. and R.F.S. had a bedroom at the Tollivers’ home and Mrs. Tolliver bought them beds.  (Tp. 114)  Mrs. Tolliver inquired about the children through her ex-husband Mr. Miller.  He regularly saw H.R.S. and R.F.S. when they visited monthly with their half-siblings.  

It cannot be said that Mrs. Tolliver’s failure to visit with the children was “willful” when she was under a court order prohibiting her from visitation.  Her actions in completing parenting classes, purchasing furniture for the children, consistently paying child support and inquiring about their well-being are not consistent with an intention to permanently relinquish all parental duties and claims to the children.  Apa at 324, 296 S.E.2d at 813.  The trial court erred in concluding grounds exist to terminate Mrs. Tolliver’s parental rights based on willful abandonment. 
II.  THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN FINDING AND CONCLUDING THAT THE PETITIONER ESTABLISHED BY CLEAR, COGENT AND CONVINCING EVIDENCE THAT GROUNDS EXIST TO TERMINATE THE RESPONDENT-MOTHER’S PARENTAL RIGHTS BASED UPON NEGLECT AND ABUSE UNDER N.C. GEN. STAT. § 7B-1111(a)(1) WHEN IT IS NOT SUPPORTED BY THE FINDINGS OF FACT AND CLEAR AND CONVINCING EVIDENCE. 

Assignment of Error Numbers 1, 2, 3, 4, 7, 8, 10 and 13; Rp. 177-180
Our courts have held that parental rights should not be terminated lightly and there must be strong evidence to support such an action.  See Alleghany County Dept. Of Social Services v. Reber, 75 N.C. App. 467, 471, 331 S.E.2d 256, 258 (1985).  “The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of risk of harm to the child or their well being.”  Nesbitt at 361, 555 S.E.2d at 667. (Emphasis supplied).   N.C. Gen. Stat. § 7B-1111(a)(1) provides as a ground for termination of parental rights: 
(a) The court may terminate the parental rights upon a finding of one or more of the following:

 (1) The parent has abused or neglected the juvenile. The juvenile shall be deemed to be abused or neglected if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 or a neglected juvenile within the meaning of G.S. 7B-101.
Our Juvenile Code defines a neglected juvenile as follows: 

A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; ... 

N.C. Gen. Stat. 7B-101(15)(2009).  An abused juvenile is defined as: 
Any juvenile less than 18 years of age whose parent, guardian, custodian, or caretaker:

      a. Inflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means;

      b. Creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means;

      c. Uses or allows to be used upon the juvenile cruel or grossly inappropriate procedures or cruel or grossly inappropriate devices to modify behavior; . . .[.]
N.C. Gen. Stat. § 7B-101(1)(2009). 
“Neglect must exist at the time of the termination hearing, or if the parent has been separated from the child for an extended period of time, the petitioner must show that the parent has neglected the child in the past and that the parent is likely to neglect the child in the future.”  In re C.W., 182 N.C. App. 214, 220, 641 S.E.2d 725, 729 (2007) (citing In re Ballard, 311 N.C. 708, 714-15, 319 S.E.2d 227, 231-32 (1984). Where, as in the present case, “a child has not been in the custody of a parent for a significant period of time prior to the termination hearing, the trial court must employ a different kind of analysis to determine whether the evidence supports a finding of neglect.”  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  “This is because requiring the petitioner in such circumstances to show that the child is currently neglected by the parent would make termination of parental rights impossible.”  Id. (citing Ballard, 311 N.C. at 715, 391 S.E.2d at 232.)  “Evidence of neglect by a parent prior to losing custody of a child – including an adjudication of such neglect – is admissible in subsequent proceedings to terminate parental rights.”  Ballard, 311 N.C. at 715, 391 S.E.2d at 232.
“If there is no evidence of neglect at the time of the termination proceedings, however, parental rights may nevertheless be terminated if there is a showing of a past adjudication of neglect and the trial court finds by clear and convincing evidence a probability of repetition of neglect if the juvenile were returned to the parent.”  In re Pope, 144 N.C. App. 32, 37, 547 S.E.2d 153, 157, aff’d per curiam, 354 N.C. 359, 554 S.E.2d 644 (2001) (citing Ballard, 311 N.C. at 716, 319 S.E.2d at 232). “[T]he law and reasoning of Ballard apply equally when parental rights are terminated pursuant to a finding of abuse.”  Alleghany County Dep’t of Social Services v. Reber, 75 N.C. App. 467, 470, 331 S.E.2d 256, 258 (1985).  

Here, the trial court found as fact: 

11.  That thereafter the Respondent Mother and Mr. Porter punished the minor children by striking them with a belt and switch about the buttocks and legs; this assault left numerous severe bruises on the minor children.  The minor child H. sustained the most extensive bruising, leaving her entire buttocks completely and extensively bruised to the point that no flesh was of natural color.  Switch marks were also found on the children’s lower thighs and hands, where they had attempted to deflect the blows.  That the photographs of these children show the most severe bruising this Court has ever seen. 

12.  That the Respondent Mother denied she inflicted the bruises on these minor children but admitted to the administration of the beating, and she was present during the entire time and condoned the punishment and assaults inflicted by Mr. Porter. 
No evidence was presented before the trial court that Mrs. Tolliver inflicted the bruises on the children.  The evidence before the court was that Bobby Porter caused the bruising.  (Tp. 55)  The prior court orders in this case state that Bobby Porter caused the children’s injuries.  The trial court erred in making Finding of Fact Number 12 where no evidence was presented that Mrs. Tolliver condoned the punishment and assaults inflicted by Mr. Porter.  The evidence presented to the court was that Porter took the phone off of the wall before he beat the children.  My Porter had a gun and Mrs. Tolliver was afraid.  He would not allow her to leave while he administered the spankings.  (Tpp. 152-54, 160)  It has not been alleged in this case that Mrs. Tolliver bruised the children by beating them, but that she was present while Porter did so.  
Based on the evidence presented to the trial court, it cannot be argued that the children were not abused and neglected as a result of Bobby Porter beating them.  But the petitioner bears the burden to show by clear and convincing evidence that there is a probability of the repetition of abuse and neglect if the children were returned to their mother.  Pope at 37, 547 S.E.2d at 157; Reber at 470, 331 S.E.2d 256 at 258.  The trial court erred in making Finding of Fact Number 25 that there is a high likelihood of reoccurrence of abuse and neglect of the minor children if they were reunified the respondent-mother.  (Rp. 175)  Mrs. Tolliver has had no contact with Bobby Porter since the incident.  She married Charles Tolliver in 2007 and Mr. Tolliver is not abusive.  Mrs. Tolliver reports that she and Mr. Tolliver do not fight and have agreed on a no-spanking policy. 
DSS testified at the TPR hearing that there are no concerns with the three children residing with Mr. and Mrs. Tolliver.  DSS  alleges that there is a likelihood of repetition of abuse and neglect if H.R.S. and R.F.S. are returned to the Respondent-Mother, yet it has no concerns about the three very young children who currently reside with Mr. and Mrs. Tolliver.  (Tp.  54)  How can H.R.S. and R.F.S. be at a high risk of abuse and neglect with their mother but her other three children are not?  Mrs. Tolliver acknowledges that she failed to protect her children from Bobby Porter.  (Tp. 172-73, 160, 103)  She is now married in a non-abusive relationship with stable housing and employment.  There is no indication on the record that she is likely to return to Bobby Porter or become involved with someone else who may be abusive to the children. 
Mrs. Tolliver has completed all aspects of her Family Services Case Plan.  She has maintained employment in which she works full time and arranges for transportation.  She has consistently paid child support for her children.  She has stable and appropriate housing and pays rent each month.  The trial court did not find that there was anything wrong with Mrs. Tolliver’s living situation or means of transportation.  She completed the parenting course twice and was an active participant.  All prior court orders indicate that she visited with the children regularly until reunification efforts were ceased.  

With regard to mental health, the trial court found: 

19.  That the Respondent Mother has numerous mental health and psychological issues, including bi-polar disorder and generalized anxiety disorder. 

20.  That the Respondent Mother receives some medication for these mental health issues, but is at best inconsistent in getting treatment for her mental health needs.  
(Rp. 175)  The evidence presented to the court was that Mrs. Tolliver was unable to keep her appointments with the therapist DSS referred her to because the only appointments she could obtain were during her work hours.  Mrs. Tolliver went on her own and found a therapist that could accommodate her.  She also began treating with a psychiatrist who prescribed her three medications, two of which are mood stabilizers and the other is an antidepressant.  One of the mood stabilizers cost $300.00 per month and Mrs. Tolliver cannot afford it.  She takes the other two medications and meets with her psychiatrist once a month.  She feels that these medications help her and she has no plans to discontinue them.  Based on the evidence, the trial court erred in finding that Mrs. Tolliver is inconsistent in her mental health treatment.  Furthermore, no evidence whatsoever was presented to the trial court that Mrs. Tolliver’s mental health concerns would cause there to be a high likelihood of repetition of abuse or neglect.  

The trial court erred in terminating Mrs. Tolliver’s parental rights based on abuse and neglect when DSS did not prove by clear, cogent and convincing evidence that there is a likelihood of repetition of neglect if the children were returned to their mother. 
CONCLUSION

For the reasons set forth in this brief, the respondent-mother, Tasha Miller Tolliver, asks this Court to vacate the trial court’s order terminating her parental rights in and to her minor children, H.R.S. and R.F.S.
This, the 24th day of September, 2009. 
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