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QUESTION PRESENTED






I.
WHETHER THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION BECAUSE THE DAUGHTER WAS NOT A RESIDENT OF NORTH CAROLINA, WAS NOT FOUND IN NORTH CAROLINA, AND WAS NOT IN THE CUSTODY OF A COUNTY DEPARTMENT OF SOCIAL SERVICES OR A LICENSED CHILD-PLACING AGENCY AT THE TIME THE PETITION WAS FILED?


STATEMENT OF THE CASE

On 4 April 2006, James Russell Helms and Crystal Helms, the petitioner-appellee guardians, filed a petition asking the trial court to terminate the parental rights of the respondent parents.  (R. pp. 2-5).  The father filed an answer on 6 June 2006, asserting defenses, denying the pertinent allegations, and moving to dismiss.  (R. pp. 29-32).  The case was tried before the Honorable Thomas G. Taylor, District Court judge presiding over the 30 and 31 August and 1,5,7,8, and 14 September 2006 Juvenile Sessions of District Court, Gaston County, North Carolina.  (R. p. 1).  On 14 September 2006, Judge Taylor entered a written order and an amended order terminating the parental rights of the respondent parents.  (R. pp. 74-81, 82-89).  

The father filed a written notice of appeal on 21 September 2006.   (R. pp. 1, 90-91).   The Court of Appeals affirmed the order on 3 July 2007.  In re H.L.A.D., ___ N.C. App. ___, 646 S.E.2d 425 (2007).  On 7 August 2007, the father filed a written notice of appeal asking the Supreme Court to review the decision of the Court of Appeals on the basis of a dissent.


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The father is entitled to appeal the decision of the Court of Appeals on the basis of a dissent in the Court of Appeals.   N.C.G.S. § 7A-30(2) (West 2004); N.C. R. App. P. 14.  This is an appeal from a final judgment terminating the father’s parental rights.  The father had an appeal of right to the Court of Appeals pursuant to Sections 7B-1001(a)(6) and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001(a)(6) (West Cum. Supp. 2006).


STATEMENT OF THE FACTS

The petitioner-appellees, James Russell Helms and Crystal Helms (the “Helms”) are the H.D.’s court-appointed guardians.  (R. p. 83, Finding No. 5).  The Helms are citizens and residents of the State of Alabama.  (R. pp. 82-83, Finding Nos. 3 & 4).  H.D. is a resident of Alabama.  (R. p. 87, Finding No. 50; R. p. 2, Allegation No. 4).  The Helms did not allege or present any evidence to indicate that H.D. was present in North Carolina at the time the petition was filed.  (R. pp. 2-5).

The respondent-appellant, Chad D., is H.D.’s father.  Kelly Anthony is H.D.’s mother.  (R. p. 83, Finding Nos. 6 & 7).  H.D. (the “daughter”) was born in 2002 and was four years old at the time of the hearing.  (R. p. 82, Finding No. 2).

Tony and Christine Helms are maternal relatives and former foster parents of the daughter.  (R. p. 84, Finding No. 23; R. p. 85, Finding No. 28).  Charles D. is Chad D.’s father and the daughter’s paternal grandfather.  (R. p. 39).

On 27 March 2003, the father was supervising his daughter, who was approximately one year old.  He was under the influence of marijuana, and he left two loaded guns within his daughter’s reach.  (R. p. 83, Finding No. 10).  The father suffered from mental health and alcohol abuse problems.  The Gaston County Department of Social Services (“DSS”) had previously extended services to the parents, and three of the mother’s children by another man had been placed in the custody of their paternal grandparents.  The parents had a history of domestic violence.  (R. p. 83, Finding Nos. 11-14).

On 28 March 2003, the daughter was placed in the legal and physical custody of DSS.  (R. p. 83, Finding No. 8).  On 13 May 2003, the court adjudicated the daughter to be neglected and dependent.  (R. p. 83, Finding No. 8; Court Exhibit No. B, S.F. at pp. E-11 - E-13).  In May of 2003, the daughter was placed with her mother.  (R. p. 83, Finding No. 15).  The parents resumed their relationship, and the mother and the daughter moved in with the father in violation of a court order.  As a result, DSS removed the daughter from the mother’s custody a second time.  (R. p. 84, Finding Nos. 16 & 17).

On 21 October 2003, the court placed the daughter with maternal relatives, Tony and Christine Helms.  (R. p. 84, Finding No. 23).  The trial court found that the father’s contact with Tony and Christine Helms was negative and disruptive. (R. p. 84, Finding No. 27).  The trial court also found that the father’s repeated interference resulted in Tony and Christine Helms surrendering the daughter to DSS.  (R. p. 85, Finding No. 28).

On 9 February 2005, a court conducted a review hearing in the juvenile case, In re H.D., 03 J 103.  The parties to that case included DSS, the parents, Russell and Crystal Helms, and the grandfather.  On that date, the parties consented to a memorandum order appointing James Russell Helms and Crystal Helms as the daughter’s guardians.  On 15 March 2005, the court entered a written order placing the daughter with the Helms as guardians.  The court order provided the father with visitation rights.  (R. p. 83, Finding No. 5; R. p. 85, Finding No. 29; S.F. at pp. E-56 - E-60).  In February 2006, the court entered an order finding that the daughter had been placed with the Helms for more than a year, the placement was stable, and neither the daughter’s rights nor the rights of any other party required regular reviews.  This order provided that legal and physical custody remained with the Helms as guardians and waived further reviews.  (S.F. at pp. E-72 - E-76).

The trial court found that the father violated the March 2005 order by failing the take required drug tests.  The trial court found that he violated the order by interfering with the Helms’ peace and quiet “by unwarrantedly making inquiries regarding the juvenile in an uncooperative, confrontational, and belligerent manner.”  (R. p. 85, Finding No. 32).  The trial court found that he willfully refused to stop using marijuana; that he had displayed unwarranted behavior and hostility to DSS social workers, foster parents, and the Helms throughout the last three years; and that he had been a disruptive and negative influence on his daughter.  (R. p. 86, Findings No. 42, 44; R. pp. 86-87, Finding No. 49).

The trial court concluded, pursuant to Section 7B-1111(a)(2), that the parents had willfully left their daughter in placement outside the home for more than twelve months immediately preceding the filing of the action and that it was in the daughter’s best interest to terminate the parents’ parental rights.  (R. p. 89, Conclusion Nos. 10 & 11).   On 14 September 2006, the trial court entered an order terminating the father’s parental rights.  (R. p. 89).


ARGUMENT

I.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION BECAUSE THE DAUGHTER WAS NOT A RESIDENT OF NORTH CAROLINA, WAS NOT FOUND IN NORTH CAROLINA, AND WAS NOT IN THE CUSTODY OF A COUNTY DEPARTMENT OF SOCIAL SERVICES OR A LICENSED CHILD-PLACING AGENCY AT THE TIME THE PETITION WAS FILED.

Assignments of Error Nos. 1, 2, 3, 6, 7, 8, 122, 123

R. pp. 107-09, 133

A.
Standard of Review

The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.   In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).  The standard of review with respect to an assignment of error challenging subject matter jurisdiction is de novo.  In re J.B., 164 N.C. App. 394, 398, 595 S.E.2d 794, 797 (2004).  The standard of review that applies to a question of statutory interpretation is de novo.  Wilkins v. N.C. State University, 178 N.C. App. 377, 379, 631 S.E.2d 221, 223, disc. rev. & cert. denied, 360 N.C. 655, 637 S.E.2d 219 (2006).

B.
Section 7B-1101 requires the child to be a resident of the district, to be found in the district, or to be in the custody of DSS or a licensed child-placing agency at the time the petition is filed.

Section 7B-1101 is entitled “Jurisdiction” and it provides as follows:

The court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile who resides in, is found in, or is in the legal or actual custody of a county department of social services or licensed child-placing agency in the district at the time of the filing of the petition or motion. . . .  Provided, that before exercising jurisdiction under this Article, the court shall find that it has jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204. . . .

N.C.G.S. § 7B-1101 (West Cum. Supp. 2006)  (Appendix at p. A-21) (amended by 2007 N.C. Sess. Law 152)  (Appendix at p. A-72).  A North Carolina court has jurisdiction to hear a petition to terminate “(1) if the juvenile resides in the district at the time the petition is filed; (2) if the juvenile is found in the district at the time the petition is filed; or (3) if the juvenile is in the legal or actual custody of a county department of social services or licensed child-placing agency in the district at the time the petition is filed.”  In re D.D.J., 177 N.C. App. 441, 442-43, 628 S.E.2d 808, 810 (2006) (emphasis in original); In re Leonard, 77 N.C. App. 439, 440-42, 335 S.E.2d 73, 73-74 (1985).  In D.D.J., DSS did not have custody on the date that the petition was filed and the children were living in South Carolina at that time.  For this reason, the D.D.J. Court held that the trial court lacked jurisdiction under Section 7B-1101 to enter an order terminating the mother’s parental rights.  D.D.J., 177 N.C. App. at 810, 628 S.E.2d at 443.

In Bean, a Florida Court had adjudicated the child to be dependent and placed the child in the custody of the petitioners.  In re Bean, 132 N.C. App. 363, 511 S.E.2d 683 (1999).  With consent of the Florida Court, the petitioners moved to North Carolina.  In 1997, the Bean petitioners filed a petition asking a North Carolina court to terminate the father’s rights.  The father, who lived in Florida, moved to dismiss.  He argued that Florida retained jurisdiction and that a North Carolina court could not exercise jurisdiction under the Uniform Child Custody Jurisdiction Act (“UCCJA”), the predecessor to the Uniform Child-Custody Jurisdiction and Enforcement Act (“UCCJEA”).  The trial court agreed and dismissed the petition to terminate.  Bean, 132 N.C. App. at 364-65, 511 S.E.2d at 684-85.

The Bean Court affirmed the trial court’s decision, holding that, while the child resided in North Carolina, Florida continued to have jurisdiction under the UCCJA and the Parental Kidnapping Prevention Act (“PKPA”), 28 U.S.C.A. 1738A (West 2007).  Bean, 132 N.C. App. at 366-67, 511 S.E.2d 683, 686; see also In re N.R.M., 165 N.C. App. 294, 598 S.E.2d 147 (2004) (vacating a termination order because Arkansas had subject matter jurisdiction under the UCCJEA).

In Leonard, the mother and the child moved to Ohio four days before the mother filed the termination action in North Carolina.  The Leonard Court held that the court did not have jurisdiction under Section 7A-289.23, the predecessor to Section 7B-1101.  Leonard, 77 N.C. App. at 440-42, 335 S.E.2d at 73-74.  The Leonard Court stated that “[w]hile a determination of jurisdiction over child custody matters will precede a determination of jurisdiction over parental rights, it does not supplant the parental rights proceedings.”  Leonard, 77 N.C. App. at 441, 335 S.E.2d at 74 (emphasis in original).

Leonard, D.D.J., Bean, and N.R.M. all stand for the proposition that a trial court must find that it has jurisdiction under the applicable provisions of the UCCJEA and that either (1) the child resided in the district, (2) the child was found in the district, or (3) the child was in the custody of DSS or a licensed child-placing agency in the district.  N.C.G.S. § 7B-1101; see Bean, 132 N.C. App. at 366-67, 511 S.E.2d at 685-86; N.R.M., 165 N.C. App. 294, 598 S.E.2d 147; Leonard, 77 N.C. App. at 440-42, 335 S.E.2d at 73-74; D.D.J., 177 N.C. App. at 442-43, 628 S.E.2d at 810; H.L.A.D., ___ N.C. at ___, 646 S.E.2d at 438 (Levinson, J. dissenting).

1.
The daughter resided in Alabama at the time the petition was filed.

The Helms’ filed the petition on 4 April 2006.  In the petition, the Helms alleged that the daughter had resided in Alabama from 9 February 2005 to “the present[.]” (R. p. 2, Allegation No. 4).  The trial court found that the Helms were citizens and residents of the State of Alabama, that the court had placed the daughter with the Helms in 2005, and that the daughter had been in the Helms’ custody since February of 2005.   (R. pp. 82-83, Finding Nos. 3 & 4; R. p. 85, Finding No. 29; R. p. 87, Finding No. 50).  The daughter did not reside in Gaston County or anywhere else in North Carolina at the time the petition was filed.   Cf. In re Humphrey, 156 N.C. App. 533, 537, 577 S.E.2d 421, 425 (2003) (holding that trial court had jurisdiction under Section 7B-1101 in that juvenile was a resident of New Hanover county).

2.
The daughter was not in Gaston County on 4 April 2006.

The trial court did not find that the daughter was in Gaston County on 4 April 2006.  Cf. In re J.L.K., 165 N.C. App. 311, 313, 598 S.E.2d 387, 389 (trial court found that the minor child was present in Johnston County at the time of the filing of the petition), rev. denied by 359 N.C. 68, 359 N.C. 281, 604 S.E.2d 314 (2004), reconsideration dismissed by 359 N.C. 281, 609 S.E.2d 773 (2005).  The daughter resided in Alabama, and there is no evidence that she was in North Carolina at the time of the filing of the petition.

3.
The Helms had legal and physical custody of the daughter at the time of the filing of the petition.

The court appointed the Helms as the daughter’s guardians on 9 February 2005.  The court continued the daughter in the legal and physical custody of the Helms as guardians in February of 2006.  (R. p. 83, Finding No. 5; R. p. 85, Finding No. 29; S.F. at pp. E-56 - E-60; S.F. at pp. E-72 - E-76).  Neither the Gaston County DSS nor any licensed child-placing agency had custody of the daughter at the time the petition was filed.

4.
The trial court did not have subject matter jurisdiction to terminate the father’s parental rights.

In the present case, the trial court had jurisdiction to make child-custody determinations under the UCCJEA.  However, the trial court did not have subject matter jurisdiction to enter the order terminating the father’s parental rights because the daughter was not a resident of North Carolina, was not found in North Carolina, and was not in the custody of DSS or a licensed child-placing agency at the time the petition was filed.  N.C.G.S. § 7B-1101.

C.
The provisions of the Uniform Child‑Custody Jurisdiction and Enforcement Act do not supplant the requirement that the child reside in North Carolina, be found in North Carolina, or be in the custody of DSS.

The Court of Appeals ruled that the trial court had jurisdiction to terminate the father’s rights despite the fact that the daughter was not a resident of North Carolina, was not found in North Carolina, and was not in the legal custody of DSS or a licensed child-placing agency at the time the action was filed.  The majority reasoned that the Gaston County court had entered the initial custody order and that the Uniform Child‑Custody Jurisdiction and Enforcement Act (UCCJEA)  thus conferred exclusive, continuing jurisdiction over the daughter.  see N.C.G.S. § 50A-202 (West 2000) (Appendix at p. A-24).  The Court’s reliance on Section 50A-202 is misplaced because this section does not supplant the specific requirements set forth in Section 7B-1101.

1.
Section 50A-202(a) does not supplant the specific jurisdictional requirements set forth in Section 7B-1101.

“Subject matter jurisdiction involves the authority of a court to adjudicate the type of controversy presented by the action before it.”  Haker-Volkening v. Haker, 143 N.C. App. 688, 693, 547 S.E.2d 127, 130, disc. rev. denied, 354 N.C. 217, 554 S.E.2d 338 (2001); Harris v. Pembaur, 84 N.C. App. 666, 667, 353 S.E.2d 673, 675 (1987).  The legislature has the power to “fix and circumscribe the jurisdiction of the courts of this State.”  Bullington v. Angel, 220 N.C. 18, 20, 16 S.E.2d 411, 412 (1941), quoted in In re T.R.P., 360 N.C. 588, 590, 636 S.E.2d 787, 790 (2006).  Section 7B-1101 fixes and circumscribes the jurisdiction of the courts of this State over termination of parental rights cases.

A court which makes a child-custody determination consistent with Sections 50A-201 or 50A-203 of the General Statutes has exclusive, continuing jurisdiction over the determination until a court determines that the child, the parents, and any other person acting as a parent do not reside in this State or maintain a significant connection with this State.  N.C.G.S. § 50A-202(a).  The father continues to reside in North Carolina, and he does not contest the majority’s conclusion that the trial court continued to enjoy exclusive, continuing jurisdiction over custody matters generally.   See N.C.G.S. § 50A-202(a); H.L.A.D., ___ N.C. App. at ___, 646 S.E.2d at 438 (Levinson, J. dissenting).   The majority erred, however, by concluding that Chapter 50A supplanted the specific requirement that the daughter reside in North Carolina, be found in North Carolina, or be in the custody of DSS or a licensed child-placing agency.  H.L.A.D., ___ N.C. App. at ___, 646 S.E.2d at 438 (Levinson, J. dissenting).

A trial court does not have jurisdiction over a termination of parental rights case simply because it has exclusive, continuing jurisdiction under the UCCJEA.  A court does not have subject matter jurisdiction over a termination of parental rights case when the pleading does not contain a request to terminate parental rights.  In re McKinney, 158 N.C. App. 441, 445-48, 581 S.E.2d 793, 796-98 (2003).   A court does not have subject matter jurisdiction when the pleading is not verified.  In re Triscari, 109 N.C. App. 285, 288, 426 S.E.2d 435, 437 (1993); see N.C.G.S. § 7B-1104 (West Cum. Supp. 2006).  A court lacks subject matter jurisdiction when the petitioner does not have standing to bring the action.  In re Miller, 162 N.C. App. 355, 357-59, 590 S.E.2d 864, 865-66 (2004); see N.C.G.S. § 7B-1103 (West Cum. Supp. 2006).   When DSS files a motion or petition to terminate parental rights, the failure to attach the custody order showing that DSS has custody deprives the trial court of subject matter jurisdiction.  In re T.B., 177 N.C. App. 790, 793, 629 S.E.2d 895, 897-98 (2006); see N.C.G.S. § 7B-1104(5).  In cases decided under a prior version of Section 7B-1101, courts reversed orders terminating parental rights due to the failure to appoint a guardian ad litem as required by the prior version of the Section 7B-1101.   In re S.B., 166 N.C. 494, 498, 602 S.E.2d 694, 697 (2004) (noting that remand for a guardian was required even in cases in which the respondent did not request a guardian); In re Estes, 157 N.C. App. 513, 515, 579 S.E.2d 496, 498, disc. rev. denied, 357 N.C. 459, 585 S.E.2d 390 (2003); see N.C.G.S. § 7B-1101 (West 2004)  (Appendix at p. A-20)  (amended by 2005 N.C. Sess. Law 398).  

A court’s general jurisdiction over child-custody determinations is not sufficient to establish that the court has jurisdiction over a termination of parental rights action.  A “trial court’s general jurisdiction over the type of proceeding or over the parties does not confer jurisdiction over the specific action.”  McKinney, 158 N.C. App. at 447, 581 S.E.2d at 797, quoted in T.B., 177 N.C. App. at 791, 629 S.E.2d at 897.  Chapter 50A does not require a North Carolina court to decide a termination of parental rights case simply because the court made an initial custody determination and has continuing, exclusive jurisdiction to make child-custody determinations.  Chapter 50A does not prohibit North Carolina from establishing strict jurisdictional requirements with respect to termination cases, and Chapter 50A does not supplant the specific jurisdictional requirements established by the legislature and set forth in Section 7B-1101.

2.
The Parental Kidnapping Prevention Act does not require North Carolina to exercise jurisdiction over a termination of parental rights case when doing so is inconsistent with North Carolina law.

The Court of Appeals cited The Parental Kidnapping Prevention Act (“PKPA”) , 28 U.S.C. A § 1738A, in support of its conclusion.  H.L.A.D., ___ N.C. App. at ___, 646 S.E.2d at 431.  The PKPA “was designed to remedy inconsistent interpretation of the [Uniform Child Custody Jurisdiction Act, the predecessor to the UCCJEA] by different state courts and to create a uniform standard.”  In re Malone, 129 N.C. App. 338, 342, 498 S.E.2d 836, 838-39 (1998).   A chief purpose of the PKPA is to avoid jurisdictional competition between state courts.  Thompson v. Thompson, 484 U.S. 174, 177 (1988).   Prior to the enactment of the PKPA, noncustodial parents had an incentive to kidnap their children, take them to another state, and ask the second state’s court to modify the original custody decree.  Thompson, 484 US. at 180-81.   “The context of the PKPA . . . suggests that the principal problem Congress was seeking to remedy was the inapplicability of full faith and credit requirements to custody determinations.”  Thompson, 484 U.S. at 181.

The PKPA provides that a state court continues to retain jurisdiction as long as the Act’s requirements continue to be met and as long as the state continues to be the residence of the child or any contestant.  28 U.S.C. § 1738A(d).  However, the PKPA does not require a state to exercise jurisdiction over a termination of parental rights case simply because the state has continuing jurisdiction under the PKPA.  28 U.S.C.A. § 1738A (Appendix at pp. A-25 - A-26).   The PKPA does not prohibit a state from limiting its jurisdiction over a particular type of case, and the PKPA expressly recognizes that a custody determination is consistent with the PKPA only if “such court has jurisdiction under the law of such State[.]” 28 U.S.C.A. § 1738A(c)(1).  The PKPA does not require North Carolina to exercise jurisdiction over a termination of parental rights when doing so is not consistent with North Carolina law.

3.
The dissent correctly determined that the trial court did not have jurisdiction.

In his dissent, Judge Levinson stated that prior courts have “held that, before exercising jurisdiction over a termination of parental rights proceeding, the trial court must determine that it has jurisdiction under both G.S. § 7B-1101 and Chapter 50A.”  H.L.A.D., ___ N.C. App. at ___, 646 S.E.2d at 438 (Levinson, J. dissenting) (emphasis in original); see N.R.M., 165 N.C. App. at 298, 598 S.E.2d at 149; Bean, 132 N.C. App. at 366, 511 S.E.2d at 686.   Judge Levinson noted that D.D.J., 177 N.C. App. 441, 628 S.E.2d 808, “is functionally indistinguishable from the instant case.” H.L.A.D., ___ N.C. App. at ___, 646 S.E.2d at 438 (Levinson, J. dissenting).  Judge Levinson concluded that the plain language of Section 7B-1101 established that the trial court lacked jurisdiction over this termination proceeding.  Id.  Judge Levinson correctly concluded subject matter jurisdiction depends on meeting the requirements of both the UCCJEA and Section 7B-1101.

D.
Rules of statutory construction support the dissent’s conclusion.

“When the language of a statute is clear and without ambiguity, it is the duty of this Court to give effect to the plain meaning of the statute, and judicial construction of legislative intent is not required.”  Diaz v. Division of Social Services, 360 N.C. 384, 387, 628 S.E.2d 1, 3 (2006).  “[W]here a statute is ambiguous, judicial construction must be used to ascertain the legislative will.”  Burgess v. Your House of Raleigh, Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136-37 (1990).   “The primary rule of construction of a statute is to ascertain the intent of the legislature and to carry out such intention to its fullest extent.”  Burgess, 326 N.C. at 209, 388 S.E.2d at 137.

1.
Section 7B-1101 requires the child to reside in, to be found in, or to be in the custody of DSS or a licensed child-placing agency in the district at the time the action is filed.

Section 7B-1101 is clear and without ambiguity.  It requires the trial court to determine both that it has jurisdiction under Chapter 50A and that the child either resides in the district, is found in the district, or is in the custody of DSS or a licensed child-placing agency at the time the action is filed.  N.C.G.S. § 7B-1101.  

2.
The “resides in” or “is found in” language is specific and must be given meaning.

“It is a well established principle of statutory construction that a section of a statute dealing with a specific situation controls, with respect to that situation, other sections which are general in their application.”  State ex. rel. Utilities Commission v. Lumber River Electric Membership Corp., 275 N.C. 250, 260, 166 S.E.2d 663, 670 (1969); State v. Jones, 358 N.C. 473, 479, 598 S.E.2d 125, 129 (2004).  A “statute must be construed, if possible, to give meaning and effect to all of its provisions.”  HCA Crossroads Residential Centers, Inc. v. N.C. Dept. of Human Resources, 327 N.C. 573, 578, 398 S.E.2d 466, 470 (1990); Wilkins, 178 N.C. App. at 379, 631 S.E.2d at 223.

The “resides in,” “is found in”, or is in DSS custody requirement specifically applies to termination of parental rights actions.  Chapter 50A applies to all child-custody determinations, including termination of parental rights actions.  To give meaning to all of Section 7B-1101's provisions, a trial court should be required to find that it has jurisdiction under both Chapter 50A and Section 7B-1101.  The majority opinion renders the “resides in,” “is found in,” or is in DSS custody requirement virtually meaningless.

3.
The legislature did not amend Section 7B-1101 to change or clarify the relevant language after the decision of the Court of Appeals in  Leonard.

When the legislature chooses not to amend a provision that has been interpreted in a specific way, this often means that the legislature is satisfied with the court’s interpretation.   See Jones, 358 N.C. at 483, 598 S.E.2d at 131; T.R.P., 360 N.C. at 594-95, 636 S.E.2d at 792-93;  Wells v. Consolidated Judicial Retirement System, 354 N.C. 313, 319, 553 S.E.2d 877, 881 (2001).   “‘The legislature’s inactivity in the face of the [judiciary’s] repeated pronouncements [on this issue] can only be interpreted as acquiescence by, and implicit approval from, that body.’” T.R.P., 360 N.C. at 594, 636 S.E.2d at 792 (quoting Rowan Cty. Bd. Of Educ. v. U.S. Gypsum Co., 332 N.C. 1, 9, 418 S.E.2d 548, 654 (1992)).  

In Leonard, the Court of Appeals held that a trial court did not have jurisdiction to terminate rights in a case involving a child who did not reside in North Carolina and who was not found in North Carolina when the action was instituted.  The Court of Appeals noted that the legislature had amended Section 7A-289.23, the predecessor to Section 7B-1102, “four times and had not seen fit to alter the words that grant jurisdiction.”  Leonard, 77 N.C. App. at 442, 335 S.E.2d at 74.  In 2006, the D.D.J. Court specifically relied on Leonard in holding that the trial court did not have jurisdiction over an action when the child was not in DSS custody, did not reside in the State, and was not found in the State.  D.D.J., 177 N.C. App. at 442-43, 628 S.E.2d at 810.

Section 7A-289.23 & 7B-1102 have been amended numerous times since the Leonard decision, and the “resides in,” “is found in,” or is in DSS custody requirement has not been altered.  Section 7A-289.23 was repealed and recodified as Section 7B-1101 in 1998.  1998 N.C. Sess. Law 2002, § 6.  Section 7B-1101 was amended in 1999, 2000, 2001, 2003, 2005, and 2007.  1999 N.C. Sess. Law 223, § 6; 2000 N.C. Sess. Law 183, § 2; 2003 N.C. Sess. Law 140, § 4; 2005 N.C. Sess. Law 398, § 14; 2007 N.C. Sess. Law 152 (expanding  the reach of the courts in proceedings to terminate the parental rights of nonresident parents of resident children) (the 2007 law was enacted on 21 June 2007, before the Court of Appeals’ decision in H.L.A.D.).  Despite repeatedly tinkering with Section 7B-1101, the legislature has not deleted the “resides in” or “is found in” requirement.

The majority noted that the legislature enacted the UCCJEA and the exclusive, continuing jurisdiction provision of Section 50A-202(a) after the Court of Appeals decided Leonard.   H.L.A.D., ___ N.C. App. at ___, 646 S.E.2d at 430; 1999 N.C. Sess. Law 223.  The enactment of the UCCJEA does not support the majority’s decision to strike the “resides in,”  “is found in,” or is in DSS custody requirement.  At the same time the legislature enacted the UCCJEA, the legislature amended the portion of Section 7B-1101 that referred to Chapter 50A-3 of the Uniform Child Custody Jurisdiction Act.  The legislature did not delete or amend the specific requirements governing jurisdiction or change the structure of Section 7B-1101 to place more emphasis on Chapter 50A.  1999 N.C. Sess. Law 223, § 6 (Appendix at pp. A-46 - A-47).

If the legislature had intended to amend the statute to change the result in Leonard, it almost certainly would have done so by striking the language at issue and stating that the “court shall have exclusive original jurisdiction to hear and determine any petition relating to termination of parental rights in any case in which the court has jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204.”  Cf. 2005 N.C. Sess. Law 398 §§ 14, 15  (deleting the portion of Section 7B-1101 that required the court to appoint a guardian for the parent in certain circumstances and enacting a new Section 7B-1101.1 governing the appointment and duties of guardians) (Appendix at pp. A-68 - A-70); N.C.G.S. § 7B-1101.1 (West Cum. Supp. 2006) (Appendix at pp A-22 - A-23);  S.B., 166 N.C. 494, 602 S.E.2d 694 (reversing a termination order for failure to appoint a guardian); Estes, 157 N.C. App. 513,  579 S.E.2d 496 (reversing a termination order for failure to appoint a guardian).  

The legislature has repeatedly amended Section 7B-1101 without  deleting or changing the “resides in,” “is found in,” or is in DSS custody requirement.  This is strong evidence that the legislature approves of  the interpretation given by the Court of Appeals in D.D.J. and Leonard.
4.
The legislative history supports the dissent’s conclusion.

“Legislative history is a factor to consider in determining legislative intent.”  Burgess, 326 N.C. at 216, 388 S.E.2d at 141.  The legislative history shows that the legislature intended to limit termination actions to those involving a child who “resides in,” “is found in,” or is in the custody of DSS or a licensed child-placing agency in the district at the time of filing.

In 1977, the General Assembly enacted “An Act to Amend Chapters 7A and 48 of the General Statutes Relating to Adoptions and Termination of Parental Rights.”  1977 N.C. Sess. Law 879 (Appendix at pp. A-28 - A-34).   This law created a new Article in Chapter 7A, entitled “Article 24B, Termination of Parental Rights.”  1977 N.C. Sess. Law 879.

By enacting this law, the legislature provided that the court had jurisdiction over an action to terminate parental rights to a child if the child resides in, is found in, or is in the custody of DSS or a licensed child-placing agency in the district at the time of filing.  1977 N.C. Sess. Law 879, § 8 (see § 7A-289.21); N.C.G.S. § 7A-289.23 (Cum. Supp. 1977) ( repealed by 1998 N.C. Sess. Law 202 and recodified as Section 7B-1101) (Section 7A-289.23 is identical to S.L. 1977-879's Section 7A-289.21).   This section was enacted before North Carolina enacted the Uniform Child Custody Jurisdiction Act.  As enacted, Section 7A-289.23 provided that the

court shall have exclusive original jurisdiction to hear and determine any petition relating to termination of parental rights to any child who resides in, is found in, or is in the legal or actual custody of a county department of social services or licenced child-placing agency in the district at the time of filing of the petition.  The court shall have jurisdiction to terminate the parental rights of any parent irrespective of the age of the parent.  A guardian ad litem shall be appointed to represent such minor parent under the age of 14 years.

N.C.G.S. § 7A-289.23 (Cum. Supp. 1977) (emphasis added) (Appendix at p. A-16).   At the time it was enacted, the “resides in,” “is found in,” or is in DSS custody requirement controlled the court’s jurisdiction over a termination action.  
In 1979, the General Assembly enacted “An Act to Enact for North Carolina the Uniform Child Custody Jurisdiction Act as Recommended by the General Statutes Commission.”  1979 N.C. Sess. Law 110 (Appendix at pp. A-35 - A-44).   Section 7 of this law amended Section 7A-289.23 to add a new sentence at the end: “Provided that, before exercising jurisdiction under this Article the court shall find that it would have jurisdiction to make a child custody determination under the provisions of G.S. 50A-3.”  1979 N.C. Sess. Law 110, § 7 (Appendix at p. A-42); N.C.G.S. § 7A-289.23 (1981) (Appendix at A-18) ( repealed by 1998 N.C. Sess. Law 202 and recodified as Section 7B-1101).  

The timing of the 1979 amendment reflects the legislature’s intent to bring Section 7A-289.23 into compliance with the jurisdictional provisions of the UCCJA at the time it enacted the UCCJA.  The language of the amendment, however, does not support the inference that the legislature intended to eliminate the pre-existing jurisdictional requirements.  The best interpretation of the legislature’s intent is the interpretation that is consistent with the plain language of the statute: the trial court must find that it has jurisdiction under both Chapter 50A and under Section 7B-1101.

The 1979 law also amended Section 7A-289.22, which governed legislative intent and construction.  In the 1977 version, Section 7A-289.22(3) provided that, with respect to termination of parental rights: “Action which is in the best interests of the child should be taken in all cases where the interests of the child and those of his or her parents or other persons are in conflict; and to that end this Article should be liberally construed.”  N.C.G.S. § 7A-289.22 (Cum. Supp. 1977) (emphasis added)  (Appendix at p. A-16)  (repealed by 1998 N.C. Sess. Law 202 and recodified as Section 7B-1100) (emphasis added).  The 1979 law amended Section 7A-289.22 by deleting the “liberal construction” clause and adding Section 7A-289.22(4), which read as follows: “(4)  This Article shall not be used to circumvent the provisions of Chapter 50A, the Uniform Child Custody Jurisdiction Act.”  1979 N.C. Sess. Law 110, § 6 (Appendix at p. A-42); N.C.G.S. § 7A-289.22 (1981) (Appendix at p. A-18) (repealed by 1998 N.C. Sess. Law 202 and recodified as Section 7B-1100).

The 1979 amendment to Section 7A-289.22 reflects the legislature’s intent to bring Article 24B of Chapter 7A into compliance with the Uniform Child Custody Jurisdiction Act.   In Leonard, the Court of Appeals noted that the language of Section 7A-289.22 “is that it shall not be ‘used to circumvent’ Chapter 50A, not that it shall ‘be in conformity with’ Chapter 50A.”  Leonard, 77 N.C. App. at 441, 335 S.E.2d at 74.  At the present time, Section 7B-1100 provides that this “Article shall not be used to circumvent the provisions of Chapter 50A of the General Statutes, the Uniform Child-Custody Jurisdiction and Enforcement Act.”  N.C.G.S. § 7B-1100 (West 2004) (Appendix at p. A-19).  The legislature has not amended Section 7B-1100 to provide that the “Article shall be in conformity with the provisions of Chapter 50A” of the General Statutes. 

 “The wisdom of the enactment, and the power to change or alter, is exclusively the concern of the legislature.”  Leonard, 77 N.C. App. at 442, 335 S.E.2d at 441.  A court should not “engage in judicial construction merely to assume a legislative role and rectify what [a party argues] is an absurd result.”  Wiggs v. Edgecombe County, 361 N.C. 318, 322, 643 S.E.2d 904, 907 (2007). In 1977, the legislature enacted 7A-289.23 and established the specific jurisdictional requirement at issue.  The 1979 amendment added the reference to Chapter 50A, and limited the court’s jurisdiction to cases in which the court would have jurisdiction under Chapter 50A, but it did not delete or otherwise amend the preexisting jurisdictional provision.  The language of the current statute, Section 7B-1101, remains clear and unambiguous.  To have jurisdiction, the court must have jurisdiction to make a child-custody determination under Chapter 50A and the child must either reside in the district, be found in the district, or be in the custody of DSS or a licensed child-placing agency in the district. 

E.
The trial court lacked subject matter jurisdiction.

The trial court did not have subject matter jurisdiction because the daughter was not a resident of North Carolina, was not found in  North Carolina, and was not in the custody of DSS or a licensed child-placing agency on the date the petition was filed.  The father filed an answer asserting lack of subject matter jurisdiction as an affirmative defense and asked the trial court dismiss the petition in that the trial court lacked subject matter jurisdiction.  (R. p. 29; Vol. I, t. pp. 12-15, 4-31).   The trial court erred by denying the father’s motion to dismiss and by concluding that it had jurisdiction over the subject matter of this action.  (R. p. 80, Conclusion No. 1; R. p. 88, Conclusion No. 1; R. p. 74, Finding No. 1; R. p. 82, Finding No. 1; R. pp. 61-65; Vol. I, t. pp. 4-31).  Judge Levinson correctly concluded that the trial court did not have subject matter jurisdiction and that the trial court’s order should be vacated.  H.L.A.D., ___ N.C. App. at ___, 646 S.E.2d at 438 (Levinson, J. dissenting).  The father asks this Court to reverse the Court of Appeals and to vacate the order terminating the father’s parental rights.


CONCLUSION

For the reasons set forth in this brief, the respondent-appellant father, Chad D., asks this Court to hold that the trial court did not have subject matter jurisdiction to enter an order terminating the father’s parental rights.   The father further asks this Court to reverse the decision of the Court of Appeals and to vacate the order terminating the father’s parental rights.
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