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QUESTIONS PRESENTED






I.
WHETHER THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION BECAUSE THE DAUGHTER WAS NOT A RESIDENT OF NORTH CAROLINA, WAS NOT FOUND IN NORTH CAROLINA, AND WAS NOT IN THE CUSTODY OF A COUNTY DEPARTMENT OF SOCIAL SERVICES OR A LICENSED CHILD-PLACING AGENCY AT THE TIME THE PETITION WAS FILED?

II.
WHETHER THE TRIAL COURT ERRED BY DENYING THE FATHER’S MOTION TO DISMISS ON THE GROUND THAT THE PETITIONERS FAILED TO ATTACH A COPY OF THE CUSTODY ORDER TO THE PETITION AND FAILED TO ALLEGE SUFFICIENT FACTS TO WARRANT A DETERMINATION THAT GROUNDS EXISTED TO TERMINATE HIS PARENTAL RIGHTS?

III.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY LEFT HIS DAUGHTER IN PLACEMENT OUTSIDE THE HOME FOR MORE THAN 12 MONTHS WITHOUT SHOWING TO THE SATISFACTION OF THE COURT THAT REASONABLE PROGRESS HAD BEEN MADE TO CORRECT THE CONDITIONS WHICH LED TO THE REMOVAL OF HIS DAUGHTER?

IV.
WHETHER THE TRIAL COURT DID NOT CONCLUDE THAT NEGLECT WAS A GROUND FOR TERMINATION AND THE FINDINGS AND CONCLUSIONS WITH RESPECT TO NEGLECT WERE NOT SUPPORTED BY ADEQUATE FINDINGS OR CLEAR, COGENT, AND CONVINCING EVIDENCE?

V.
WHETHER THE TRIAL COURT ERRED BY OVERRULING THE FATHER’S OBJECTIONS TO TESTIMONY AND EXHIBITS THAT CONSTITUTED INADMISSIBLE HEARSAY?

VI.
THE TRIAL COURT MADE FINDINGS OF FACT THAT WERE NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE?


STATEMENT OF THE CASE

On 4 April 2006, James Russell Helms and Crystal Helms, the petitioner-appellee guardians, filed a petition asking the trial court to terminate the parental rights of the respondent parents.  (R. pp. 2-5).  The father filed an answer on 6 June 2006, asserting defenses, denying the pertinent allegations, and moving to dismiss.  (R. pp. 29-32).  The case was tried before the Honorable Thomas G. Taylor, District Court judge presiding over the 30 and 31 August and 1,5,7,8, and 14 September 2006 Juvenile Sessions of District Court, Gaston County, North Carolina.  (R. p. 1).  On 14 September 2006, Judge Taylor entered a written order and an amended order terminating the parental rights of the respondent parents.  (R. pp. 74-81, 82-89).  

On 21 September 2006, the father filed a written notice of appeal.  (R. pp. 1, 90-91).  The court reporter timely delivered the transcript by placing a copy in the United States mail on 29 November 2006.  (R. pp. 95-97).  Counsel for the father received the transcript on 7 December 2006.  (R. pp. 59, 106).  Counsel for the father served the proposed record on Monday, 18 December 2006.  (R. pp. 105-06).  The appellees did not object to the proposed record.  (R. p. 106).  Counsel for the father filed the settled record on 8 January 2007. (R. p. 135).


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the father’s parental rights.  The father is entitled to appeal pursuant to Sections 7B-1001(a)(6) and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1001(a)(6) (West Cum. Supp. 2006)


STATEMENT OF THE FACTS

The respondent-appellant, Chad D., is H.D.’s father.  Kelly Anthony is H.D.’s mother.  (R. p. 83, Finding Nos. 6 & 7).  H.D. (the “daughter”) was born in 2002 and was four years old at the time of the hearing.  (R. p. 82, Finding No. 2).

The petitioner-appellees, James Russell Helms and Crystal Helms (the “Helms”) are the daughter’s court-appointed guardians.  (R. p. 83, Finding No. 5).  The Helms are citizens and residents of the State of Alabama.  (R. pp. 82-83, Finding Nos. 3 & 4).

Tony and Christine Helms are maternal relatives and former foster parents of the daughter.  (R. p. 84, Finding No. 23; R. p. 85, Finding No. 28).  Charles D. (the “grandfather”) is Chad D.’s father and the daughter’s paternal grandfather.  (R. p. 39).

On 27 March 2003, the father was supervising his daughter, who was approximately one year old.  He was under the influence of marijuana, and he left two loaded guns within his daughter’s reach.  (R. p. 83, Finding No. 10).  The father suffered from mental health and alcohol abuse problems.  The Gaston County Department of Social Services (“DSS”) had previously extended services to the parents, and three of the mother’s children by another man had been placed in the custody of their paternal grandparents.  The parents had a history of domestic violence.  (R. p. 83, Finding Nos. 11-14).

On 28 March 2003, the daughter was placed in the legal and physical custody of DSS.  (R. p. 83, Finding No. 8).  On 13 May 2003, the court adjudicated the daughter to be neglected and dependent.  (R. p. 83, Finding No. 8; Court Exhibit No. B, S.F. at pp. E-11 - E-13).  In May of 2003, the daughter was placed with her mother.  (R. p. 83, Finding No. 15).  The parents resumed their relationship, and the mother and the daughter moved in with the father in violation of a court order.  As a result, DSS removed the daughter from the mother’s custody a second time.  (R. p. 84, Finding Nos. 16 & 17).

On 21 October 2003, the court placed the daughter with maternal relatives, Tony and Christine Helms.  (R. p. 84, Finding No. 23).  The trial court found that the father’s contact with Tony and Christine Helms was negative and disruptive. (R. p. 84, Finding No. 27).  The trial court also found that the father’s repeated interference resulted in Tony and Christine Helms surrendering the daughter to DSS.  (R. p. 85, Finding No. 28).

On 9 February 2005, a court conducted a review hearing in the juvenile case, In re H.D., 03 J 103.  The parties to that case included DSS, the parents, Russell and Crystal Helms, and the grandfather.  On that date, the parties consented to a memorandum order appointing James Russell Helms and Crystal Helms as the daughter’s guardians.  On 15 March 2005, the court entered a written order placing the daughter with the Helms as guardians.  The court order provided the father with visitation rights.  (R. p. 83, Finding No. 5; R. p. 85, Finding No. 29; S.F. at pp. E-56 - E-60).  In February 2006, the court entered an order finding that the daughter had been placed with the Helms for more than a year, the placement was stable, and neither the daughter’s rights nor the rights of any other party required regular reviews.  This order provided that legal and physical custody remained with the Helms as guardians and waived further reviews.  (S.F. at pp. E-72 - E-76).

The trial court found that the father violated the March 2005 order by failing the take required drug tests.  The trial court found that he violated the order by interfering with the Helms’ peace and quiet “by unwarrantedly making inquiries regarding the juvenile in an uncooperative, confrontational, and belligerent manner.”  (R. p. 85, Finding No. 32).  The trial court found that he willfully refused to stop using marijuana; that he had displayed unwarranted behavior and hostility to DSS social workers, foster parents, and the Helms throughout the last three years; and that the father had been a disruptive and negative influence on his daughter.  (R. p. 86, Findings No. 42, 44; R. pp. 86-87, Finding No. 49).

The trial court concluded, pursuant to Section 7B-1111(a)(2), that the parents had willfully left their daughter in placement outside the home for more than twelve months immediately preceding the filing of the action and that it was in the daughter’s best interest to terminate the parents’ parental rights.  (R. p. 89, Conclusion Nos. 10 & 11).  The court stated that Section 7B-1111(a)(2) was the only ground and that the court was not making findings with respect to any other ground.  (Vol. VII, T. p. 158).  On 14 September 2006, the trial court entered an order terminating the father’s parental rights.  (R. p. 89).


ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove, by clear, cogent, and convincing evidence, that one or more of the statutory grounds for termination exist.  N.C.G.S. § 7B-1109 (West Cum. Supp. 2006).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves that one or more grounds for termination exist, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110(a) (West Cum. Supp. 2006).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000). 

Conclusions of Law:  The standard of review that applies to an assignment challenging a conclusion of law is de novo.  In re J.S.L., ___ N.C. App. ___, ___, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Id.
I.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION BECAUSE THE DAUGHTER WAS NOT A RESIDENT OF NORTH CAROLINA, WAS NOT FOUND IN NORTH CAROLINA, AND WAS NOT IN THE CUSTODY OF A COUNTY DEPARTMENT OF SOCIAL SERVICES OR A LICENSED CHILD-PLACING AGENCY AT THE TIME THE PETITION WAS FILED.

Assignments of Error Nos. 1, 2, 3, 6, 7, 8, 122, 123

R. pp. 107-09, 133

A.
Standard of Review

The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The standard of review with respect to an assignment of error challenging subject matter jurisdiction is de novo.  In re J.B., 164 N.C. App. 394, 398, 595 S.E.2d 794, 797 (2004).

B.
Section 7B-1101 requires the child to be a resident of the district, to be found in the district, or to be in the custody of DSS at the time the petition is filed.

Section 7B-1101 provides that the court shall have

jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile who resides in, is found in, or is in the legal or actual custody of a county department of social services or licensed child-placing agency in the district at the time of the filing of the petition or motion. . . .  Provided that, before exercising jurisdiction under this article, the court shall find that it has jurisdiction to make a child-custody determination under the provisions of G.S. 50A-201, 50A-203, or 50A-204.

N.C.G.S. § 7B-1101 (West Cum. Supp. 2006).  A North Carolina court has jurisdiction to hear a petition to terminate “(1) if the juvenile resides in the district at the time the petition is filed; (2) if the juvenile is found in the district at the time the petition is filed; or (3) if the juvenile is in the legal or actual custody of a county department of social services or licensed child-placing agency in the district at the time the petition is filed.”  In re D.D.J., ___ N.C. App. ___, 628 S.E.2d 808, 810 (2006) (emphasis in original); In re Leonard, 77 N.C. App. 439, 335 S.E.2d 73 (1985).

1.
The daughter resided in Alabama.

The Helms’ filed the petition on 4 April 2006.  In the petition, the Helms alleged that the daughter had resided in Alabama from 9 February 2005 to “the present[.]” (R. p. 2, Allegation No. 4).  The trial court found that the Helms were citizens and residents of the State of Alabama, that the court had placed the daughter with the Helms in 2005, and that the daughter had been in the Helms’ custody since February of 2005.   (R. pp. 82-83, Finding Nos. 3 & 4; R. p. 85, Finding No. 29; R. p. 87, Finding No. 50).

2.
The daughter was not in Gaston County on 4 April 2006.

The trial court did not find that the daughter was in North Carolina on 4 April 2006.  Cf. In re J.L.K., 165 N.C. App. 311, 313, 598 S.E.2d 387, 389 (trial court found that the minor child was present in Johnston County at the time of the filing of the petition), rev. denied by 359 N.C. 68, 359 N.C. 281, 604 S.E.2d 314 (2004), reconsideration dismissed by 359 N.C. 281, 609 S.E.2d 773 (2005).  The daughter resided in Alabama, and there is no evidence that she was in North Carolina at the time of the filing of the petition.  (R. pp. 2-5; Vol. I, t. pp. 4-31).

3.
The Helms had legal and physical custody of the daughter at the time of the filing of the petition.

The court appointed the Helms as the daughter’s guardians on 9 February 2005.  The court continued the daughter in the legal and physical custody of the Helms as guardians in February of 2006.  (R. p. 83, Finding No. 5; R. p. 85, Finding No. 29; S.F. at pp. E-56 - E-60; S.F. at pp. E-72 - E-76).  Neither the Gaston County DSS nor any licensed child-placing agency had custody of the daughter on 4 April 2006.

4.
Section 7B-1102 does not confer jurisdiction.

Section 7B-1102 provides that a person or agency specified in Section 7B-1103(a) may file a motion to terminate in a pending abuse, neglect, and dependency proceeding.  N.C.G.S. § 7B-1102(a) (West 2004).  This statute is not applicable because the Helms filed a petition to terminate in a new action, 06 J 131.  The Helms did not file a motion in the abuse, neglect, and dependency proceeding, In re H.D., 03 J 103.

Even if the Helms had filed the action in the juvenile proceeding, Section 7B-1102 would not permit the Helms to circumvent the jurisdictional requirements set forth in Section 7B-1101.  In D.D.J., the Onslow County DSS filed a termination petition in a juvenile case after custody had been awarded to relatives.  D.D.J., ___ N.C. App. at ___, 628 S.E.2d at 809-10.  The D.D.J. court vacated the order because the Onslow County DSS did not have custody, the juveniles did not reside in North Carolina, and the juveniles were not found in this State at the time of the filing of the petition.  D.D.J., ___ N.C. App. at ___, 628 S.E.2d at 810; N.C.G.S. § 7B-1101.  Section 7B-1102 does not permit a party to file an action that would not otherwise be permitted pursuant to the jurisdictional provisions of Section 7B-1101.  See N.C.G.S. § 7B-1102.

5.
In re Bean does not stand for the proposition that a North Carolina court has jurisdiction over a termination proceeding when the child is not a resident, is not found in North Carolina, and is not in the custody of DSS.

In Bean, a Florida Court had adjudicated the child to be dependent and placed the child in the custody of the petitioners.  In re Bean, 132 N.C. App. 363, 511 S.E.2d 683 (1999).  With consent of the Florida Court, the petitioners moved to North Carolina.  In 1997, the Bean petitioners filed a petition asking a North Carolina court to terminate the father’s rights.  The father, who lived in Florida, moved to dismiss.  He argued that Florida retained jurisdiction and that a North Carolina court could not exercise jurisdiction under the Uniform Child Custody Jurisdiction Act (“UCCJA”), the predecessor to the Uniform Child-Custody Jurisdiction and Enforcement Act (“UCCJEA”).  The trial court agreed and dismissed the petition to terminate.  Bean, 132 N.C. App. at 364-65, 511 S.E.2d at 684-85.

The Bean Court affirmed the trial court’s decision, holding that while the child resided in North Carolina, Florida continued to have jurisdiction under the UCCJA and the Parental Kidnapping Prevention Act (“PKPA”).  Bean, 132 N.C. App. at 366-67, 511 S.E.2d 683, 686; see also In re N.R.M., 165 N.C. App. 294, 598 S.E.2d 147 (2004) (vacating a termination order because Arkansas had subject matter jurisdiction under the UCCJEA).

Bean does not control the outcome of this case.  In Leonard, the petitioner mother and the child moved to Ohio four days before the mother filed the termination action in North Carolina.  The Leonard Court held that the court did not have jurisdiction under Section 7A-289.23, which had language that was almost identical to Section 7B-1101.  Leonard, 77 N.C. App. 439, 335 S.E.2d 73; see D.D.J., ___ N.C. at ___, 628 S.E.2d at 810.  The facts of this case are similar to Leonard and D.D.J., and those cases are on point.

Leonard, D.D.J., Bean, and N.R.M. all stand for the proposition that a trial court must find that it has jurisdiction under the applicable provisions of the UCCJEA and that either (1) the child resided in the district, (2) the child was found in the district, or (3) the child was in the custody of DSS or a licensed child-placing agency before exercising jurisdiction over a termination of parental rights case.  N.C.G.S. § 7B-1101; see Bean, 132 N.C. App. at 366-67, 511 S.E.2d at 685-86; N.R.M., 165 N.C. App. 294, 598 S.E.2d 147; Leonard, 77 N.C. App. at 440-42, 335 S.E.2d at 73-74; D.D.J., ___ N.C. App. at ___, 628 S.E.2d at 810.

C.
The trial court lacked subject matter jurisdiction.

The trial court did not have subject matter jurisdiction because the daughter was a resident of Alabama, was not found in North Carolina, and was not in the custody of DSS or a licensed child-placing agency on the date the petition was filed.  The father filed an answer asserting lack of subject matter jurisdiction as an affirmative defense.  (R. p. 29; Vol. I, t. pp. 12-15, 4-31).  Accordingly, the trial court erred by denying the father’s motion to dismiss for lack of subject matter jurisdiction and by concluding that it had jurisdiction over the subject matter of this action.  (R. p. 80, Conclusion No. 1; R. p. 88, Conclusion No. 1; R. p. 74, Finding No. 1; R. p. 82, Finding No. 1; R. pp. 61-65; Vol. I, t. pp. 4-31).  The father asks this Court to vacate the order terminating his rights.

II.
THE TRIAL COURT ERRED BY DENYING THE FATHER’S MOTION TO DISMISS ON THE GROUND THAT THE PETITIONERS FAILED TO ATTACH A COPY OF THE CUSTODY ORDER TO THE PETITION AND FAILED TO ALLEGE SUFFICIENT FACTS TO WARRANT A DETERMINATION THAT GROUNDS EXISTED TO TERMINATE HIS PARENTAL RIGHTS.

Assignments of Error Nos. 1, 4, 5, 6, 7, 8, 9, 10, 122, 123

R. pp. 107-10, 133

A.  Standard of Review

The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The father contends that the petitioner violated Section 7B-1104(5) by failing to attach a copy of the applicable custody order to the petition.  This involves a question of law, and the standard of review is de novo.  See In re T.B., ___ N.C. App. ___, 629 S.E.2d 895 (2006).  The father further contends that the petitioner violated Section 7B-1104(6) by failing to allege sufficient facts to warrant a determination that grounds existed to terminate his parental rights.  This involves a question of law, and the standard of review is de novo.  See In re Hardesty, 150 N.C. App. 380, 563 S.E.2d 79 (2002).

B.
The petitioner violated Section 7B-1104(5) by failing to attach a copy of the custody order to the petition to terminate parental rights.

Section 7B-1104(5) requires the petitioner to attach a copy of any custody order awarding custody of the juvenile to any person or agency.  N.C.G.S. § 7B-1104(5) (West Cum. Supp. 2006).  The Helms did not attach a copy of any custody order to the petition to terminate parental rights.  (R. pp. 2-6). 

“Where there is no proper petition . . . the trial court has no jurisdiction to enter an order for termination of parental rights.”  In the Matter of Z.T.B., 170 N.C. App. 564, 568, 613 S.E.2d 298, 300 (2005); see N.C.G.S. § 7B-1104.  The Z.T.B. court held that the failure to attach a copy of the custody order or to provide facts with respect to the guardianship rendered the petition facially defective and that the petition failed to confer subject matter jurisdiction.  Z.T.B., 170 N.C. App. at 570, 613 S.E.2d at 301.

In T.B., the Court of Appeals held that the court did not have subject matter jurisdiction where the custody order was not attached to the petition and where the record did not include a copy of the order.  T.B., ___ N.C. App. at ___, 629 S.E.2d at 897-98.  Other courts have held that the failure to attach a custody order is not reversible error in the absence of a showing of prejudice.  In the Matter of B.D., 174 N.C. App. 234, 241-42, 620 S.E.2d 913, 918 (2005), disc. rev. denied by 360 N.C. 289, 628 S.E.2d 245 (2006) (holding that the respondent did not demonstrate prejudice); In re W.L.M., ___ N.C. App. ___, ___ S.E.2d ___ (6 February 2007) (holding that the respondent was not prejudiced by the failure to attach the custody order to the motion to terminate).

In the present case, the Helms violated the mandate of Section 7B-1104(5) by failing to attach a copy of the custody order to the petition.  The father filed a motion to dismiss and asserted this defect as a basis for dismissal at a pre-trial hearing.  (R. p. 29; Vol. I, t. pp. 4-31).  Accordingly, the trial court erred by denying the motion to dismiss.

C.
The petitioner did not comply with Section 7B-1104(6).

Section 7B-1104(6) requires the petition to include facts “that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C.G.S. § 7B-1104(6).  The factual “allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re A.D.L., 169 N.C. App. 701, 709, 612 S.E.2d 639, 644, disc. rev. denied by 359 N.C. 852, 619 S.E.2d 402 (2005);  Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.  “While there is no requirement that the factual allegations be exhaustive or extensive, they must put a party on notice as to what acts, omissions, or conditions are at issue.”  Hardesty, 150 N.C. App. at 384, 563 S.E.2d at 82.

1.
The allegations in the petition were not sufficient to allege neglect as a ground for termination.

In the petition, the Helms alleged that, “[p]ursuant to Section 7B-1111(a)(1), the Court found the juvenile to be a neglected juvenile within the meaning of G.S. 7B-101 as set forth in the Juvenile Order filed on June 19, 2003 in the matter of In re: [H.D.], 03-J-103.”  (R. p. 3).  The allegations with respect to neglect were not sufficient to warrant a determination that this ground existed.

This case is not similar to A.D.L. or In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158, appeal dismissed, 332 N.C. 483, 424 S.E.2d 397 (1992).  In A.D.L., the respondent argued that the petition did not put her on notice that she needed to defend against the allegation of neglect.  The A.D.L. Court rejected this contention, noting that the petitioner alleged that the respondent had not complied with the components of her case plan, made factual allegations with respect to what the respondent had done and had failed to do, and alleged that the children continued to be neglected.  A.D.L., 169 N.C. App. at 709, 612 S.E.2d at 644-45.  In this case, the petitioners did not allege that the daughter continued to be neglected or allege specific facts with respect to what the father failed to do after the initial adjudication.  (R. pp. 2-4).

In Quevedo, the Court concluded that a custody award which had been incorporated into the petition contained sufficient facts to warrant a determination on the alleged grounds.  Quevedo, 106 N.C. App. at 579, 419 S.E.2d at 160.  In this case, the petition referred to the initial 2003 adjudication order, but the Helms did not incorporate the adjudication order by reference or attach the order to the petition.

2.
The allegations in the petition were not sufficient to allege the ground that the father willfully left the child in a placement outside the home without making reasonable progress.

The Helms alleged that, “[p]ursuant to 7B-1111(a)(2), the biological parents have willfully left the minor child in placement outside the home for more than twelve (12) months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.”  (R. p. 3).  This allegation tracks the statutory language.  See N.C.G.S. § 7B-1111(a)(2) (West Cum. Supp. 2006).  Merely using words similar to the relevant statutory ground is not sufficient to comply with Section 7B-1104(6).  Hardesty, 150 N.C. App. at 384, 563, S.E.2d at 82.  The petition did not refer to prior orders of the court, include specific allegations with respect to what the father did or did not do, or otherwise put the father on notice with respect to the factual basis for the asserted ground.

3.
The allegations were not sufficient to support the Section 7B-1111(a)(5) ground.

The Helms, pursuant to Section 7B-1111(a)(5)(d), alleged that the father had not provided substantial financial support or consistent care to a juvenile born out of wedlock.  (R. p. 3).  The allegations in the petition were insufficient to establish the Section 7B-1111(a)(5) ground because the Helms did not allege that the father had not established paternity judicially or by affidavit, legitimated the child pursuant to Section 49-10 or filed a petition for this purpose, or legitimated the daughter by marriage.  See N.C.G.S. § 7B-1111(a)(5); In re T.L.B., 167 N.C. App. 298, 605 S.E.2d 249 (2005).

4.
The allegations in the petition were not sufficient to allege the dependency ground.

The Helms alleged that, “[pursuant to 7B-1111(a)(6), both parents are incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue in the foreseeable future.  The incapability of the parents is a result of substance abuse, mental illness, anger problems, and domestic violence.”  (R. p. 3).

The petition does not include an allegation that the “parent lacks an appropriate alternative child care arrangement.”  N.C.G.S. § 7B-1111(a)(6) (West Cum. Supp. 2006).  To find that a juvenile is dependent, the trial court is required to “address both (1) the parent’s ability to provide care or supervision, and (2) the availability to the parent of alternative child care arrangements.”  In the Matter of P.M., 169 N.C. App. 423, 427, 610 S.E.2d 403, 406 (2005).

5.
The petition did not contain sufficient allegations to establish any ground for termination.

In this case, the bare allegations contained in paragraph 11 are not sufficient to warrant a determination that any ground for termination existed.  See N.C.G.S. § 7B-1104(6).  Accordingly, the trial court erred by failing to grant the father’s motions to dismiss.  (R. p. 29; R. pp. 61-65; Vol. I, t. pp. 4-31).

III.
THE TRIAL COURT ERRED BY CONCLUDING THAT THE FATHER WILLFULLY LEFT HIS DAUGHTER IN PLACEMENT OUTSIDE THE HOME FOR MORE THAN 12 MONTHS WITHOUT SHOWING TO THE SATISFACTION OF THE COURT THAT REASONABLE PROGRESS HAD BEEN MADE TO CORRECT THE CONDITIONS WHICH LED TO THE REMOVAL OF HIS DAUGHTER.

Assignments of Error Nos. 1, 11, 19, 46, 47

R. pp. 107, 110, 112, 116

A.
Standard of Review

Whether set forth as a finding of fact or a conclusion of law, the trial court’s finding with respect to a ground is a conclusion of law.  In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 675-76 (1997) (a determination that requires the exercise of judgment is a conclusion of law).  The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  The trial court both found and concluded that the father failed to make reasonable progress.  (R. p. 79, Finding No. 59; R. p. 89, Finding No. 59; R. p. 81, Conclusion No. 10; R. p. 89, Conclusion No. 10).  To the extent that this assignment challenges a finding of fact, the standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
Section 7B-1111(a)(2) does not apply when the petitioners are the child’s guardians and not a county department of social services.

A court may terminate parental rights upon making a finding that the “parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances had been made in correcting those conditions which led to the removal of the juvenile.”  N.C.G.S. § 7B-1111(a)(2); In re O.C., 171 N.C. App. 457, 464, 615 S.E.2d 391, 396, disc. rev. denied, 360 N.C. 64, 623 S.E.2d 587 (2005).  Section 7B-1111(a)(2) is limited “to circumstances where a court has entered a court order requiring that a child be in foster care or other placement outside the home.”  In re A.C.F., ___ N.C. App. ___, ___, 626 S.E.2d 729, 734 (2006) (emphasis in original).  The requirement that the juvenile be placed for more than 12 months before a termination action is filed “provides the parents with at least twelve months’ notice to correct the conditions which led to the removal of their children before being made to respond to a pleading seeking the termination of his or her parental rights.”  A.C.F., ___ N.C. App. at ___, 626 S.E.2d at 734.

In determining whether the parent made reasonable progress, the court is not limited to any particular twelve month period.  The trial court may consider evidence relating to the nature and extent of the parent’s progress during the period leading to the hearing on the petition to terminate.  A.C.F., ___ N.C. App. at ___, 626 S.E.2d at 735; O.C., 171 N.C. App. at 465, 615 S.E.2d at 396.  To establish this ground, the petitioner must prove that the parent’s failure to make reasonable progress is willful.  “Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort.”  In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175, disc. rev. denied, 354 N.C. 218, 554 S.E.2d 341 (2001); In re C.C., 173 N.C. App. 375, 383, 618 S.E.2d 813, 819 (2005). 

Once a court adopts a permanent plan of guardianship, appoints guardians of the person for a child, and places the child in the legal and physical custody of the guardians, a parent is not able to correct the conditions that led to the removal and regain custody.  Section 7B-907 permits a court to appoint a guardian of the person for the child at a permanency planning hearing.  N.C.G.S. § 7B-907(c) & (f) (West Cum. Supp. 2006).  If a court appoints a guardian of the person and makes findings adopting guardianship as the permanent plan pursuant to Section 7B-907, “the court may not terminate the guardianship or order that the juvenile be reintegrated into a parent’s home unless the court finds that the relationship between the guardian and the juvenile is no longer in the juvenile’s best interest, that the guardian is unfit, that the guardian has neglected a guardian’s duties, or that the guardian is unwilling or unable to continue assuming a guardian’s duties.”  N.C.G.S. § 7B-600(b) (West 2004).

In the present case, the juvenile court could not have returned the daughter to the father’s care in the absence of some problem with the guardianship itself.  N.C.G.S. § 7B-600(b).  At the point the court adopted guardianship as the permanent plan and appointed the Helms as permanent guardians, the father lost the opportunity to make “reasonable progress” and regain custody of his daughter.  For this reason, a guardian of the person should not be allowed to assert this ground in a private termination action because any subsequent failure to make reasonable progress is not willful.

The trial court erred by concluding that Section 7B-1111(a)(2) was a ground for termination.  The trial court stated that Section 7B-1111(a)(2) was the only ground supporting termination.  (Vol. VII, t. p. 158).  For this reason, the father asks this Court to vacate the order terminating his parental rights.

IV.
THE TRIAL COURT DID NOT CONCLUDE THAT NEGLECT WAS A GROUND FOR TERMINATION AND THE FINDINGS AND CONCLUSIONS WITH RESPECT TO NEGLECT WERE NOT SUPPORTED BY ADEQUATE FINDINGS OR CLEAR, COGENT, AND CONVINCING EVIDENCE.

Assignment of Error Nos. 1, 15, 16, 17, 18, 49

R. pp. 107, 111, 117

A.
Standard of Review

Whether set forth as a finding of fact or a conclusion of law, the trial court’s finding with respect to a ground is a conclusion of law.  Helms, 127 N.C. App. at 510-11, 491 S.E.2d at 675-76.  The standard of review with respect to an assignment of error challenging a conclusion of law is de novo.  J.S.L., ___ N.C. App. at ___, 628 S.E.2d at 389.  To the extent that this assignment challenges a finding of fact, the standard of review is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court did not find that neglect was a ground for termination of the father’s parental rights.

In its oral ruling, the trial court emphasized that it found one ground for termination, Section 7B-1111(a)(2).  The court stated that “I have not made findings of law with respect to any other ground.”  (Vol. VII, t. p. 158, lines 2-6).  While the order includes both a finding and a conclusion pertaining to neglect, the court did not conclude that grounds existed to terminate the father’s rights pursuant to Section 7B-1111(a)(1).  (Vol. VII, t. p. 158).

C.
The findings and the evidence do not support the conclusion that the daughter was a neglected juvenile.

While the court did not find that a ground to terminate existed pursuant to Section 7B-1111(a)(1), the trial court erroneously concluded that the daughter was neglected.  (R. p. 80, Conclusion No. 2; R. p. 88, Conclusion No. 2; R. p. 79, Finding No. 61; R. p. 87, Finding No. 61).  A “neglected juvenile” is a 

juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of the law.

N.C.G.S. § 7B-101(15) (West Cum. Supp. 2006).  In addition to proving neglect, the petitioner must demonstrate that the juvenile has sustained some physical, mental, or emotional impairment or that there is a substantial risk of impairment as a result of the neglect.  In re Beasley, 147 N.C. App. 399, 403, 555 S.E.2d 643, 646 (2001); In re Ore, 160 N.C. App. 586, 589, 586 S.E.2d 486, 488 (2003).

The Helms did not present clear, cogent, and convincing evidence that the daughter suffered any physical, mental, or emotional impairment, and the trial court’s findings are not sufficient to support a finding that the daughter sustained some impairment or that there was a substantial risk of impairment if the Helms continued as guardians and the father’s access to his daughter was subject to the orders of the juvenile court.  For this reason, the trial court erred by concluding that the daughter was a neglected juvenile.  The father asks this Court to vacate the order terminating his parental rights.

V.
THE TRIAL COURT ERRED BY OVERRULING THE FATHER’S OBJECTIONS TO TESTIMONY AND EXHIBITS THAT CONSTITUTED INADMISSIBLE HEARSAY.

Assignments of Error Nos. 62,63,66,67,71,86-88,90-93,95-105

R. pp. 119-21, 124-30

A.
Standard of Review

The standard of review that applies to an assignment challenging evidence as inadmissible hearsay is de novo.  See In re S.N., ___ N.C. App. ___, ___, 636 S.E.2d 316, 319 (2006).
B.
The trial court admitted inadmissible hearsay over the father’s repeated objections.

The trial court overruled the father’s objections to the admission of the two thousand page DSS file, testimony with respect to the contents of that file, and repeated objections to evidence on the basis that the evidence constituted inadmissible hearsay.  The trial court committed prejudicial error.

“‘Hearsay’ is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.”  N.C.G.S. § 8C-1, Rule 801(c) (West 2000); S.N., ___ N.C. App. at ___, 636 S.E.2d at 319.  The hearsay testimony and evidence admitted by the trial court over the father’s objections and continuing objections included the following:

1. The admission of Petitioner’s Exhibit No. 1, a report prepared by the daughter’s therapist, who did not testify.  (Vol. II, t. pp. 43-47; Vol. V., t. pp. 200-01, 203; Petitioner’s Exhibit No. 1, S.F. at pp. E-118 - E-131); Appendix at pp. A-16 - A-20).

2. The admission of Petitioner’s Exhibit No. 2, a psychological examination report prepared by a person who did not testify and the admission of a social worker’s testimony with respect to that report.  (Vol. II, t. pp. 47-51; Vol. V., t. pp. 200-01; Petitioner’s Exhibit No. 2, S.F. at pp. E-132 - E-139); Appendix at pp. A-20 - A-24).

3. The admission of a social worker’s testimony with respect to the quality of the father’s supervised visits and the admission of the social worker’s testimony based on what she read in the Dreamweaver’s report, Petitioner’s Exhibit No. 1.  (Vol. II, t. pp. 56-58; Appendix at pp. A-25 - A-27).

4. Amber Helms’ testimony that the grandfather told her that the father’s neighbors stated that the father was shooting the windows out, that the mother was screaming, and that the neighbor was terrified for the mother’s life.  (Vol. II, t. pp. 102-04; Appendix at pp. A-28 - A-30).

5. The admission of Petitioner’s Exhibit No. 5, narratives placed in the DSS file.  (Vol. III, t. pp. 91-98; Vol. V, t. pp. 191-92, 194-96, 197-200, 200-01, 203; Petitioner’s Exhibit No. 5, S.F. at pp. E-228 - E-774).

6. A social worker’s testimony, based on a narrative prepared by another social worker, that the police had been called on April 2003 due to the father’s history with guns.  (Vol. III, t. pp. 105-06; Appendix at pp. A-31 - A-32).

7. A social worker’s testimony, based on e-mails sent by other social workers, that the father had threatened to take people out in body bags.  (Vol. III, t. pp. 121-22; Appendix at pp. A-33 - A-34).

8. A social worker’s testimony that a neighbor had accused the father of shooting at the neighbor.  (Vol. III, t. p. 128; Appendix at p. A-35).

9. A social worker’s testimony that the mother told another social worker that the father was a pathological liar.  (Vol. III, t. p. 144; Appendix at p. A-36).

10. A social worker’s summary of a narrative prepared by another social worker with respect to an incident in which the father verbally assaulted a social worker.  (Vol. III, t. pp. 176-79; Appendix at pp. A-37 - A-40).

11. A social worker’s testimony that the mother’s sister stated that she had been harassed by the father.  (Vol. III, t. p. 180; Appendix at p. A-41).

12. A social worker’s testimony that another social worker received a call from the grandfather who told the social worker that a neighbor of the parents called the grandfather and told the grandfather that the parents were fighting and that the grandfather was concerned about the mother’s welfare.  (Vol. III, t. p. 183; Appendix at p. A-42).

13. A social worker’s testimony that the father told another social worker that he was going to sue her and that her job was gone, that the father told the other social worker that he had shot out someone’s tires, and that the father hung up on the social worker.  (Vol. III, t. pp. 184-86; Appendix at pp. A-43 - A-45).

14. A social worker’s testimony with respect to a report prepared by a therapist, the admission of Petitioner’s Exhibit No. 1, and the social worker’s testimony that the daughter’s therapist stated that the daughter became confused when the father asked questions about who her father is.  (Vol. III, t. pp. 188-92; Appendix at pp. A-46 - A-50).

15. A social worker’s testimony that the father’s therapist told another social worker that the father had attended a group meeting while under the influence, that he was asked to leave, that he made a scene, and that security was called.  (Vol. III, t. pp. 193-94; Appendix at pp. A-51 - A-52).

16. A social worker’s testimony that the grandfather told another social worker that the father was in a motorcycle gang, that the parents were robbing him blind, that the parents had threatened him, that the father was back on drugs, and that the father had serious mental health issues.  (Vol. III, t. pp. 206-07; Appendix at pp. A-53 - A-54).

17. The admission of Petitioner’s Exhibit No. 6, the remainder of the DSS file.  (Vol. III, t. pp. 213-21; Vol. V, t. pp. 191-92, 194-96, 197-200, 200-01, 203; Petitioner’s Exhibit No. 6, S.F. at pp. E-775 - E-2513).

18. The admission of a social worker’s testimony that staff at a battered women’s shelter reported that the father had assaulted the mother over the weekend of November 10, 2003.  (Vol. IV, t. pp. 55-56; Appendix at pp. A-55 - A-56).

The evidence admitted over the father’s objections was highly prejudicial.  The evidence at issue included Petitioner’s Exhibit Nos. 5 & 6, which consists of over 2,000 pages of social workers’ narratives, e-mail correspondence, third-party statements, and other inadmissible hearsay.  (Petitioner’s Exhibits Nos. 5 & 6; S.F. at pp. E-247 - E-2513).  The Helms called witnesses who read significant portions of these narratives into the record.  The inadmissible hearsay supported a number of adjudicatory findings, including findings which supported the sole ground for termination, willful failure to make reasonable progress.  (Vol. VII, t. p. 158).  The father incorporates the arguments set forth in Section VI of this brief, challenging those findings of fact and specifically incorporates those arguments to establish prejudice.  In the event this court rejects the assignments in which the father asks the Court to vacate the order terminating his rights, the father asks this Court to reverse and remand for a new hearing.

VI.
THE TRIAL COURT MADE FINDINGS OF FACT THAT WERE NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

Assignments of Errors Nos. 40,41,42,44,45,46,48,49

R. pp. 115-17

A.
Standard of Review  

The standard of review that applies to an assignment challenging a finding of fact is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).

B.
The trial court made findings of fact that were not supported by clear, cogent, and convincing evidence.

The trial court erred by making findings of fact nos. 41, 42, 43, 48, 49, 59, 60, & 61.  By the 41st and 59th findings of fact, the court found that the father had not made reasonable progress.  (R. p. 86, Finding No. 41; R. p. 87, Finding No. 59).  Both of these findings are tainted by the erroneous admission of the hearsay evidence described in Section V of this brief, which the father incorporates by reference.

In finding no. 42, the court found that the father had been a disruptive and negative influence on the daughter’s life, focusing primarily on whether the daughter referred to him as daddy.  (R. p. 86, Finding No. 42).  This finding is not supported by clear, cogent, and convincing evidence.  The father had an extremely contentious relationship with the petitioners, James Russell Helms and Crystal Helms, and with the previous foster parents, Tony and Amber Helms.  The Helms were maternal relatives, and the father did not get along with them.  While their testimony suggests a negative relationship, it is undisputed that the father called his daughter on a weekly basis.  All the calls did not deal with whether his daughter called him “daddy” or not.  In addition, this finding is tainted by the erroneous admission of Petitioner’s Exhibit No. 1, the Dreamweaver’s report prepared by Kelly Shusko, and the hearsay testimony relating to that report.  The father incorporates the argument, set forth in Section V, challenging that evidence as inadmissible hearsay.  (Vol. II, t. pp. 43-47, 56-58; Vol. III, t. pp. 188-92; Petitioner’s Exhibit No. 1, S.F. at pp. E-118 - E-131).

The findings that the father failed to show a positive response to the efforts to assist him, that the issues facing the father at the time of the hearing were the same as at the time of removal, that the father had displayed inappropriate behavior toward social workers, foster parents, and others are all tainted by the admission of the inadmissible hearsay described in Section V of this brief.  (R. p. 86, Finding Nos. 43 & 48; R. pp. 86-87, Finding No. 49).  The admission of the inadmissible hearsay similarly taints the trial court’s findings that the father was not fit to care for his daughter and that the conditions that led to the initial neglect still exist.  (R. p. 87, Finding Nos. 60 & 61).  For the foregoing reasons, the challenged findings are not supported by clear, cogent, and convincing evidence.  The father asks this Court to not consider these findings and further asks this Court to reverse the order terminating his parental rights.


CONCLUSION

For the reasons set forth in this brief, the respondent-appellant father, Chad D., asks this Court to vacate the trial court’s order terminating his parental rights in and to his minor child.  In the alternative, the father asks this Court to reverse and remand for a new hearing.
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Hon. John H. Connell, Clerk

North Carolina Court of Appeals

Post Office Box 2779

Raleigh, NC 27602

This the 7th day of February, 2007.

____________________________

Duncan B. McCormick
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