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QUESTIONS PRESENTED

1.
DID THE TRIAL COURT ERR IN ENTERING AN ORDER WHEN IT LACKED SUBJECT MATTER JURISDICTION AS THE PETITION DID NOT COMPLY WITH N.C. GEN. STAT. §50A-209?

2.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT THE INFANT WAS NEGLECTED WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

3.
DID THE TRIAL COURT ERR IN GRANTING CUSTODY OF THE INFANT TO YADKIN COUNTY DSS WHEN THE PARENTS WERE WILLING TO VOLUNTARILY PLACE THE INFANT WITH RELATIVES?

4.
DID THE TRIAL COURT ERR IN ALLOWING VISITATION BETWEEN THE INFANT AND HIS PARENTS TO BE AT THE DISCRETION OF YADKIN COUNTY DSS?

JURISDICTION


Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1001(a)(3).  The Juvenile Adjudication Order and Juvenile Disposition Order was filed July 6, 2006.  (R. p. 12-29, Appendix B)  Mr. A. timely gave his written Notice of Appeal and caused it to be filed on July 11, 2006.  (R. p. 30)

INTRODUCTION


The trial court found D.S.A., a one-day old infant, neglected based upon events that happened to his sibling, D.W.G.B., that were inflicted by an individual who is not in D.S.A.s’ life.  The court should not have entered an order when it lacked subject matter jurisdiction and when the evidence did not support the adjudication and removal of the infant.

PROCEDURAL HISTORY


Yadkin County DSS initiated these proceedings by filing a Juvenile Petition alleging neglect on June 9, 2006.  (R. p. 4-6, Appendix A)  An Order for Non-Secure Custody was issued on June 9, 2006.  (R. p. 7-8)  A Seven-Day Hearing Order was filed June 27, 2006.  (R. p. 9-11)


The adjudicatory and dispositional hearing was held on June 26, 2006.  A Juvenile Adjudication Order and Juvenile Dispositional Order was filed on July 6, 2006.  (R. p. 12-29, Appendix B)  The district court found the juvenile neglected and continued placement of the juvenile with Yadkin DSS.  (R. p. 17-18)  


Mr. Jeremy A., Respondent Father and Appellant, filed his written Notice of Appeal on July 11, 2006.  (R. p. 30)  The Appellate Defender was appointed on July 13, 2006.  (R. p. 31)  The Appellate Defender appointed Annick Lenoir-Peek to perfect the appeal on July 17, 2006.  (R. p. 33)  The court reporter mailed the transcript on July 22, 2006.  (R. p. 34)


Ms. Denise Bobbitt, Respondent Mother and Appellant, filed her written Notice of Appeal on July 25, 2006.  (R. p. 35)  The Appellate Defender was appointed on July 27, 2006.  (R. p. 37)  The Appellate Defender appointed Richard Croutharmel to perfect the appeal on July 31, 2006.  (R. p. 39)  The court reporter mailed the transcript on August 1, 2006.  (R. p. 40)


The Proposed Joint Record on Appeal was served on all counsel on August 11, 2006.  (R. p. 50)  The Record on Appeal was settled due to the other parties’ failure to serve objections and amendments by August 24, 2006.  (R. p. 51)  The Record on Appeal was filed on August 31, 2006.  (R. p. 52)

STATEMENT OF FACTS

D.S.A. was born to Denise Bobbitt and Jeremy A. in June 2006.  He was one-month premature.  He was one-day old when Yadkin County DSS assumed custody.  (R. p. 4-6)


Yadkin County DSS went to visit the parents at the hospital because the agency had an open case involving Ms. Bobbitt’s older son, D.W.G.B.  The social worker, Monica Craver, interviewed the parents, saw the infant, and obtained criminal background checks.  (T. p. 3)


D.W.G.B. was previously found to have been abused in July 2005 by Ms. Bobbitt’s then boyfriend.  That man was incarcerated and serving time for his conviction for the physical abuse of D.W.G.B.  Ms. Bobbitt was charged but not convicted of abuse at the time D.S.A. was born.  (T. p. 7)


In August 2005, Mr. A. and Ms. Bobbitt began living together.  She soon found out she was pregnant.  In addition to requiring Ms. Bobbitt to complete several activities in order to regain custody of D.W.G.B., DSS required Mr. A. to undergo some activities as well.  (T. p. 8-10)  DSS indicated to the parents concerns over the status of the home.  (T. p. 22)


Due to the condition of the home, Mr. A. made arrangements with his parents, Mr. and Mrs. LaForce, for them to assume physical custody of the infant until they could obtain suitable housing.  (T. p. 33-37)  The LaForce’s prepared for D.S.A.’s arrival by preparing a nursery and purchasing a crib.  (T. p. 38)  The infant was born one month premature.  On the same day as D.S.A. was born, Mrs. LaForce prepared a “Temporary Custody Consent Papers” which the parties intended to execute.  (T. p. 35)


Yadkin County DSS did not discuss with the parties whether a Safety Assessment was an option.  In addition, once they were informed that Mr. and Mrs. LaForce were the placement chosen for the infant by his parents, DSS moved quickly to assume non-secure custody of the infant.  (T. p. 20-23)


There will be further facts contained in the argument section.

ARGUMENT

I. THE TRIAL COURT ERRED IN ENTERING AN ORDER AS IT LACKED JURISDICTION AS THE PETITION DID NOT COMPLY WITH N.C. GEN. STAT. §50A-209.

ASSIGNMENT OF ERROR NOS. 1 and 17, R. p. 2-6, 17, 41, 43.

SUMMARY OF ARGUMENT

Petitioner Yadkin County DSS failed to attach an Affidavit of Status of the Child to the petition and therefore the district court lacked subject matter jurisdiction.  The trial court cannot act when it lacks subject matter jurisdiction.  

STANDARD OF REVIEW
In order to determine whether a statute has been violated, the Court reviews the evidence de novo.  Violating a statutory mandate does not have to be preserved for appeal.  In re L.E.B., K.T.B., 169 N.C. App. 375, 610 S.E.2d 424, disc. rev. denied, 359 N.C. 632, 616 S.E.2d 538 (2005)  

This Court has further explained, “[T]he use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984).”  In re Z.T.B., 170 N.C. App. 564, 613 S.E.2d 298 (2005).

“[A] court’s inherent authority does not allow it to act where it would otherwise lack jurisdiction.”  In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003) and supported recently in this Court’s decision of In re T.R.P., ___ N.C. App. ___, 619 S.E.2d 525 (2005).

ARGUMENT
This Court has repeatedly held that “[N]atural parents have a constitutionally protected interest in the companionship, custody, care, and control of their children.”  Price v. Howard, 346 N.C. 68, 72, 484 S.E.2d 528, 530 (1997).  In order to preserve such rights, the proceedings must be fair and maintain due process of law.  This is codified in N.C. Gen. Stat. §7B-100(1) (2005) which describes the purpose of the Juvenile Code as, “To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents[.]”  

“It is axiomatic that a trial court must have subject matter jurisdiction over a case to act in that case.”  In re S.D.A., R.G.A., V.P.M., and J.L.M., 170 N.C. App. 354, 355, 612 S.E.2d 362, 363, (2005) citing In re N.R.M., T.F.M., 165 N.C. App. 294, 598 S.E.2d 147 (2004).  

The issue of jurisdiction can be raised at any time, including for the first time, on appeal, and prior proceedings cannot cure or waive jurisdiction.  In re Green, 67 N.C. App. 501, 504, 313 S.E.2d 193, 195 (1984) and In re Z.T.B., 170 N.C. App. 564, 567, 613 S.E.2d 298, 300 (2005).  At times, this Court has added the additional requirement that any defect in the pleadings create a prejudice to the respondent.  In re Humphrey, 156 N.C. App. 533, 539, 577 S.E.2d 421, 426 (2003).  

“The [district] court has exclusive, original jurisdiction over any case involving a juvenile who is alleged to be abused, neglected, or dependent. . .”  N.C. Gen. Stat. §7B-200(a) (2005).  Where there is no proper petition, however, the trial court has no jurisdiction to enter an order regarding a juvenile.  In re McKinney, 158 N.C. App. 441, 445, 581 S.E.2d 793, 796 (2003); see also, In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003).  

This Court has further explained, “[T]he use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error.  In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade, 67 N.C. App. 708, 313 S.E.2d 862 (1984).”  In re Z.T.B., id.
In the case concerning D.S.A., the petition is defective in that it violates the requirements of N.C. Gen. Stat. §50A-209.  N.C. Gen. Stat. §50A-209 provides, 

§ 50A‑209.  Information to be submitted to court.

(a)       In a child‑custody proceeding, each party, in its first pleading or in an attached affidavit, shall give information, if reasonably ascertainable, under oath as to the child’s present address or whereabouts, the places where the child has lived during the last five years, and the names and present addresses of the persons with whom the child has lived during that period. The pleading or affidavit must state whether the party:

(1)       Has participated, as a party or witness or in any other capacity, in any other proceeding concerning the custody of or visitation with the child and, if so, the pleading or affidavit shall identify the court, the case number, and the date of the child‑custody determination, if any;

(2)       Knows of any proceeding that could affect the current proceeding, including proceedings for enforcement and proceedings relating to domestic violence, protective orders, termination of parental rights, and adoptions and, if so, the pleading or affidavit shall identify the court, the case number, and the nature of the proceeding; and

(3)       Knows the names and addresses of any person not a party to the proceeding who has physical custody of the child or claims rights of legal custody or physical custody of, or visitation with, the child and, if so, the names and addresses of those persons.

(b)       If the information required by subdivisions (a) is not furnished, the court, upon motion of a party or its own motion, may stay the proceeding until the information is furnished.

(c)       If the declaration as to any of the items described in subdivisions (a)(1) through (3) is in the affirmative, the declarant shall give additional information under oath as required by the court. The court may examine the parties under oath as to details of the information furnished and other matters pertinent to the court’s jurisdiction and the disposition of the case.

N.C. Gen. Stat. §50A-209 (2005).

The language of the section is mandatory in that the petition “shall” contain certain facts.  

It has long been the law in North Carolina that Chapter 50A, the Uniform Child Custody Jurisdiction Enforcement Act (“UCCJEA”), is applicable to juvenile cases and such law is embodied in the statutes at N.C. Gen. Stat. §50A-209.  This section mandates that an Affidavit of the Status of the Child be filed with every new petition.  This was not done in the instant case.  The petition itself even states in paragraph 2 that such a document is attached when it is not.  (R. p. 4-6, Appendix A) This Court has repeatedly found that the Uniform Child Custody Jurisdiction Act is applicable to juvenile cases.  See In re Malone, 129 N.C. 338, 498 S.E.2d 836 (1998); In re van Kooten, 126 N.C. App. 764, 768, 487 S.E.2d 160, 162-163 (1997), appeal dismissed, 347 N.C. 576, 487 S.E.2d 160(1998).  The request was not burdensome in the case of D.S.A. because the infant was only one day old and DSS was acquainted with the parties and could have easily supplied such an affidavit.

This Court previous addressed a situation relating to a missing Affidavit of Status of the Child in the case of In Re Clark, 159 N.C. App. 75, 582 S.E.2d 657 (2003).  This Court found that the juvenile petition in a termination proceeding should not be dismissed where the Affidavit of Status of the Child was missing at the time of filing but corrected prior to the hearing.  Once the defect was brought to the Court’s attention in Clark, the Court allowed Petitioner five days to cure the defect.  The defect was cured prior to the hearing and therefore this was not error on appeal.  The Court found that “[a]lthough it remains the better practice to require compliance with section 50A-209,” as the affidavit was filed prior to the trial court renderings its decision, the trial court was able to determine whether jurisdiction existed.  Id.
That is not the situation in the case at hand.  Petitioner neither filed such an affidavit nor attempted to rectify this error prior to the hearing held in this matter.  Appellant was prejudiced by this failure in that the Court assumed jurisdiction without first determining whether it existed.  This is further evidenced by the lack of findings of fact to support the trial court’s jurisdiction.  (R. p. 12-18, Appendix B)

In a previous case addressing statutory mandates, this Court vacated and dismissed an action due to the petition not being verified. In re T.R.P., ___ N.C. App. ____, 619 S.E.2d 525 (2005). The Court found that failure to comply with the statutory requirements divested the trial court of jurisdiction.      

In D.S.A.’s case, the district court made no findings of fact as to the issue of jurisdiction.  Since there are no findings of fact to support conclusion of law no. 1 that jurisdiction exists, this is clearly an error on the court’s part.  No evidence was presented to establish that the court had subject matter jurisdiction in this case.  (R. p. 4-6, 12-18; Appendix A and B)

Our legislature has established the requirements for the filing of juvenile petitions.  Petitioner could have easily complied with the requirements of the statute which was necessary for the court to assure that it had subject matter jurisdiction to enter an order.  It is only appropriate and fair to require them to meet all of the requirements set forth by our legislature or they should be penalized by having their action dismissed.  Failure to comply with the statutory requirements requires this Court to vacate the trial court’s decision and remand the matter with instructions to dismiss the petition.

II.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT THE INFANT WAS NEGLECTED WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
ASSIGNMENT OF ERROR NO. 2 (R. p. 12-18)

SUMMARY OF ARGUMENT

The infant in this case did not meet the Juvenile Code’s definition of a neglected juvenile.  The infant’s parents had already considered placing him outside of the home upon his discharge from the hospital and therefore he was not at risk for any harm or injury.

STANDARD OF REVIEW

In reviewing an adjudication of neglect, this Court must determine whether the trial court’s findings of fact are supported by clear and convincing evidence and whether those findings of fact support the trial court’s conclusions of law.  In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, 365 (2000).

ARGUMENT

N.C. Gen. Stat. §7B-101 defines a neglected juvenile in part as,

[a] juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare. . . In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile . . . has been subjected to abuse or neglect by an adult who regularly lives in the home.

N.C. Gen. Stat. §7B-101(15) (2005)


An adjudicatory hearing is governed, among others, by N.C. Gen. Stat. §7B-802 which governs the conduct of the hearing and §7B-805 regarding the standard of proof.  Specifically, §7B-802 provides, “The adjudicatory hearing shall be a judicial process designed to adjudicate the existence or nonexistence of any of the conditions alleged in a petition.  In the adjudicatory hearing, the court shall protect the rights of the juvenile and the juvenile’s parents to assure due process of law.”  The burden of proof at this hearing as set out in §7B-805 is “clear and convincing evidence” that the child is in fact neglected.  


In D.S.A.’s case, the district court failed to consider whether the juvenile was in fact at risk.  The court’s conclusion that this infant was neglected rested on two bases:  first, his older sibling was abused and second, his parents’ house was filthy.


This court has previously held that an adjudication as to an older child, without more, is not sufficient evidence of neglect on a subsequent child.  In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386 (2003).  The court’s primary focus was on the adjudication of D.W.G.B. as evidenced by the findings of fact nos. 10, 11, 12, 13, 14, 15, 16, 19, and 20.  Findings of fact nos. 17 and 18 are more appropriately statements of law or conclusions of law and not findings of fact.  (R. p. 13-15, Appendix B)


Yadkin County DSS expressed a concern that Mr. A had failed to do certain acts required of him pursuant to D.W.G.B.’s case.  However, Mr. A. was not a party to D.W.G.B.’s case and was therefore under no legal obligation to undergo any services requested by DSS.  Mr. A. did not begin his relationship with Ms. Bobbitt until after D.W.G.B. had been removed.  As stated in finding of fact no. 15, Mr. A. had nothing to do with that adjudication and cannot be held accountable for what happened to that child.  In addition, DSS could have inquired whether a safety plan could be introduced which would allow for Ms. Bobbitt to be supervised in the presence of D.S.A. or whether Mr. A. would consider moving in with family members to protect D.S.A.  


This Court has previously held that homelessness and joblessness do not per se support an abuse or neglect finding.  In re Ivey, id.  However, in D.S.A.’s case, the court seemed particularly concerned over Mr. A.’s lack of a stable employment history and over their plans to move to the maternal grandmother’s home upon their eviction from their unsuitable housing as evidenced by finding of fact nos. 21, 22, 23, and 32.  (R. p. 16, Appendix B)


Jeremy A. admitted that the home he and the mother lived in was not an appropriate one for the infant.  This is evidenced by findings of fact nos. 21, 22, 23, 26 and 32.  (R. p. 15-16, Exhibit B)  The couple was in the process of being evicted and planned on fixing up the maternal grandmother’s home in order to provide a suitable living space.  Mr. A. was willing to place the infant with his parents on a temporary basis and his mother had gone so far as to obtain a legal document to care for the child and the court so found in finding of fact nos. 26 and 30.  (R. p. 16)  However, DSS never explored this possibility.  In this case, DSS never took the necessary steps to attempt a safety plan.


Yadkin County DSS disregarded the paternal family as a placement option because of their questions with regards to Mr. A’s paternity.  The court’s own finding of fact no. 8 showed that Mr. A. accepted and acknowledged D.S.A. as his child even though there was no paternity test.  Paternity can be established in many ways, including declaring in open court that you are admitting that you are the juvenile’s father and by providing support to the mother and child, which he did throughout the pregnancy.  See for example N.C. Gen. Stat. §7B-1111(a)(5) which outlines various ways in which the court may terminate an alleged father’s parental rights for failure to establish paternity.  In that section, the Juvenile Code recognizes filing the appropriate affidavit (which we do not know whether that was done for D.S.A.) and even supporting the mother and child as ways to establish paternal rights.


The parents had already established a safety plan in which D.S.A. would reside with the paternal grandparents until such time as the housing was suitable.  Because the infant was not in danger of going to the home where Ms. Bobbitt was living and where the environment was dangerous, D.S.A. does not meet the criteria of a neglected juvenile.  This Court should therefore reverse the trial court’s decision and instruct the trial court to dismiss the petition.

III.
THE TRIAL COURT ERRED IN PLACING THE INFANT IN THE CUSTODY OF YADKIN COUNTY DSS WHEN THE PARENTS WERE WILLING TO VOLUNTARILY PLACE THE INFANT WITH FAMILY.
ASSIGNMENT OF ERROR NOS. 3, 4, 13, 14, 15, 16, 20, 22, and 23.  (R. p. 12-18)

SUMMARY OF ARGUMENT

The trial court is supposed to look at the least restrictive manner of keeping the infant safe.  In this case, Mr. A. was willing to voluntarily place his infant son with the paternal grandparents until such time as he could have appropriate housing.  DSS and the court did not have to assume custody of the infant and to place him in foster care in order to protect him from any alleged neglectful environment.

STANDARD OF REVIEW

In reviewing the order from a dispositional hearing the finding of facts and conclusions of law must be based upon credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510-511, 491 S.E.2d 672, 676 (1997), N.C. Gen. Stat. §7B-906.  

ARGUMENT

Mr. A accepted that his home was not suitable for his infant son and made arrangements with his parents to care for the infant until they could have better living quarters.  Although Yadkin County DSS began a homestudy on the paternal grandparents, Mr. and Mrs. LaForce, it was not completed due to the agency’s insistence on paternity testing.  (R. p. 16, T. p. 41, Appendix B)


N.C. Gen. Stat. §7B-903(a)(2)(c) provides, 

“In placing a juvenile in out-of-home care under this section, the court shall first consider whether a relative of the juvenile is willing and able to provide proper care and supervision of the juvenile in a safe home.  If the court finds that the relative is willing and able to provide proper care and supervision in a safe home then the court shall order placement of the juvenile with the relative unless the court finds that the placement is contrary to the best interests of the juvenile.”

N.C. Gen. Stat. §7B-903 (2005)


In accordance with N.C. Gen. Stat. §7B-905(c), “Any dispositional order shall comply with the requirements of G.S. 7B-507.”
A dispositional hearing requires the trial court to make a finding that DSS has used “reasonable efforts” pursuant to §7B-507 to prevent the child’s removal.  That was not done in the case of D.S.A.


N.C. Gen. Stat. §7B-507 provides in part,

(a)
An order placing or continuing the placement of a juvenile in the custody or placement responsibility of a county department of social services, whether an order for continued nonsecure custody, a dispositional order, or a review order:


(1)
Shall contain a finding that the juvenile’s continuation in or return to the juvenile’s own home would be contrary to the juvenile’s best interest;


(2) 
Shall contain findings as to whether a county department of social services had made reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined under subsection (b) of this section that such efforts are not required or shall cease;


(3)
Shall contain findings as to whether a county department of social services should continue to make reasonable efforts to prevent or eliminate the need for placement of the juvenile, unless the court has previously determined or determines under subsection (b) of this section that such efforts are not required or shall cease;


(4)
Shall specify that the juvenile’s placement and care are the responsibility of the county department of social serves and that the agency is to provide or arrange for the foster care or other placement of the juvenile; and


(5)
May provide for services or other efforts aimed at returning the juvenile to a safe home or at achieving another permanent plan for the juvenile.

N.C. Gen. Stat. §7B-507 (2005)


The order in the instant case is absent of evidence of reasonable efforts.  Although the trial court purports to make findings of fact nos. 33, 34 and 37, they are more appropriately statements of law or conclusions of law.  (R. p. 16, Appendix B)  DSS expressed concerns over a prior neglect issue involving the paternal grandparents eleven years earlier.  In this case, Ms. LaForce took the steps necessary to obtain the paperwork to have temporary custody of D.S.A., even if it was not completed prior to DSS assuming custody.  (R. p. 15, 16, 25)


An infant’s first days and months of life are an important bonding period for parent and child.  Every effort should be made to place the infant in an environment where he can have the most safe and frequent contact with his parents.  Here, the court does not really address why Mr. and Mrs. LaForce are not appropriate and why D.S.A.’s best interests are not served by being placed with them.


The trial court’s failure to fully address why the LaForce’s were not an appropriate placement violates the Juvenile Code’s preference of placing children with relatives.  Furthermore, the parents should have a say in the placement of their child as long as such placement is appropriate.  This Court should reverse and remand for the trial court to properly exhaust all relative placements.

IV.
THE TRIAL COURT ERRED IN ALLOWING VISITATION BETWEEN THE APPELLANTS AND THE INFANT TO BE AT THE DISCRETION OF YADKIN COUNTY DSS.
ASSIGNMENT OF ERROR NOS. 21 and 24 (R. p. 17 and 18)

SUMMARY OF ARGUMENT

At the dispositional stage, the district court is responsible for establishing a plan for the child which involves visitation.  The court cannot shirk its duties to create a visitation plan by allowing it to be in the discretion of a party to the action.

STANDARD OF REVIEW

In reviewing the order from a dispositional hearing the finding of facts and conclusions of law must be based upon credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510-511, 491 S.E.2d 672, 676 (1997), N.C. Gen. Stat. §7B-906.  

ARGUMENT

The trial court ordered, “3.  Visitation of [D.S.A.] by Jeremy S. [A.], Denise R. Bobbitt or any other person shall be in the discretion of the Yadkin County Department of Social Services at such time s and on such terms and conditions as the Yadkin County Department of Social Services deems appropriate.”  (R. p. 18, Appendix B)  This decree is supported by the court’s conclusion of law no. 5 but there are no findings of fact to support why no plan was established.  (R. p. 17)  Even DSS’ report purports to have a visitation plan attached but none was provided.  (R. p. 29)

N.C. Gen. Stat. §7B-905(c) provides in part, 

“Any dispositional order under which a juvenile is removed from the custody of a parent,. . . or under which the juvenile’s placement is continued outside the home shall provide for appropriate visitation as may be in the best interests of the juvenile and consistent with the juvenile’s health and safety.  If the juvenile is placed in the custody or placement responsibility of a county department of social services, the court may order the director to arrange, facilitate, and supervise a visitation plan expressly approved by the court.”

N.C. Gen. Stat. §7B-905 (2005)

This Court has held that, “[T]he awarding of visitation of a child is an exercise of a judicial function, and a trial court may not delegate this function to the custodian of a child.”  In re E.C., ___ N.C. App. ___, 621 S.E.2d 647 (2005), citing In re Stancil, 10 N.C. App. 545, 552, 179 S.E.2d 844, 849 (1971).  “[A]n appropriate visitation plan must provide for a minimum outline of visitation, such as the time, place, and conditions under which visitation may be exercised.”  In re E.C., id.  

An infant’s early life should include as much bonding time with his natural parents as possible to prevent attachment issues later in life.  No visitation plan was created by the trial court for D.S.A. and his parents.  No parameters were set up at all.  The court established no minimal contacts, conditions on supervision or where the visits would take place.  The lack of a visitation plan constitutes reversible error and this Court should remand this matter for an appropriate determination.

OTHER ASSIGNMENT OF ERRORS


Pursuant to N.C. Rule of Appellate Procedure 28, Appellant abandons all Assignment of Errors not argued above.

CONCLUSION


Based upon the arguments contained above, this Court must vacate the trial court’s decision with instructions to dismiss the petition.  In the alternative, this Court should reverse the trial court’s decision and remand the matter for further hearings consistent with the court’s instructions as to establishing grounds for adjudication and exploring all options for placement with relatives.


Submitted this the 2nd day of October, 2006.
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