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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court lack subject matter jurisdiction to enter an order giving guardianship of the child to maternal relatives after the father had appealed a prior order terminating his parental rights and that appeal was still pending?

II.
Did the trial court reversibly err and violate the mother’s substantial rights by entering a permanent custody order while an appeal of a termination of parental rights order was pending?

III.
Did the trial court reversibly err and violate the mother’s substantial rights by failing to make sufficient findings of fact under N.C. Gen. Stat. §§ 7B-906 and 7B-907?

STATEMENT OF THE CASE

Petitioner, Yadkin County Department of Social Services (“DSS”), filed a juvenile petition on 12 June 2006 alleging neglect of the minor child, D.S.A. (R 2-4).  The trial court adjudicated D.S.A. neglected on 26 June 2006 (R 13-19).  Both parents appealed but the Court of Appeals affirmed on 20 February 2007 in COA06-1190 (R 38-39, 76-86).

The trial court conducted a review hearing on 18 September 2006 maintaining the status quo of the case (R 59-66).  The father gave notice of appeal to this order but the trial court dismissed this appeal on 11 December 2006 (R 67, 73).  The trial court reviewed the matter again on 12 April 2007 again maintaining the status quo of the case (R 128-32).

On 6 August 2007 the trial court conducted a permanency planning hearing at which it ceased reunification efforts with both parents and ordered a permanent plan of adoption (R 167-71).  On 5 December 2007 DSS filed a motion in the cause to terminate parental rights (R 190-95).  The trial court conducted the termination of parental rights (“TPR”) hearing on 5 March, 4 August, 29 September, and 10 and 12 November 2008 (R 234).  On 23 December 2008 the trial court terminated the father’s parental rights but did not terminate the mother’s parental rights (R 240).  The father gave notice of appeal to the TPR order on 31 December 2008 (R 241).

On 15 January 2009 the trial court conducted a permanency planning hearing where DSS and the child’s Guardian ad Litem (“GAL”) both recommended placing the child in the guardianship of maternal relatives and waiving future hearings (R 254-56).  The trial court adopted DSS’s and the GAL’s recommendations and so ordered (R 256).  The mother gave notice of appeal to this order (R 257).

JURISDICTION

Our General Assembly has authorized the mother to appeal under N.C. Gen. Stat. §§ 7A-27(c), 7B-1001(a)(4), and 7B-1002(4) (2009).  The mother filed written notice of appeal on 2 February 2009 (R 257).

STATEMENT OF THE FACTS

 See Statement of the Case supra.

ARGUMENTS
I.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO ENTER AN ORDER GIVING GUARDIANSHIP OF THE CHILD TO MATERNAL RELATIVES AFTER THE FATHER HAD APPEALED A PRIOR ORDER TERMINATING HIS PARENTAL RIGHTS AND THAT APPEAL WAS PENDING.

ASSIGNMENTS OF ERROR NOS. 1, 6, R 264-65

II.
THE TRIAL COURT REVERSIBLY ERRED AND VIOLATED 

THE MOTHER’S SUBSTANTIAL RIGHTS BY ENTERING A PERMANENT CUSTODY ORDER WHILE AN APPEAL OF A TERMINATION OF PARENTAL RIGHTS ORDER WAS PENDING.

ASSIGNMENT OF ERROR NO. 12, Addendum to Record on Appeal

Appellant will argue the above-referenced 

Assignments of Error simultaneously.

Standard of Review
"‘[W]hether a trial court has subject matter jurisdiction is a question of law, which is reviewable on appeal de novo.’" Childress v. Fluor Daniel, Inc., 172 N.C. App. 166, 167, 615 S.E.2d 868, 869 (2005) (quoting Ales v. T. A. Loving Co., 163 N.C. App. 350, 352, 593 S.E.2d 453, 455 (2004)).  An appellate court also reviews de novo a trial court’s violation of a statutory mandate.  Armstrong v. State Bd. Of Dental Exam’rs, 129 N.C. App. 153, 156, 499 S.E.2d 462, 466 (1998).

____________________

Subject Matter Jurisdiction Issue or Not?
The mother originally couched this error as being a subject matter jurisdiction violation (R 264, AOE #1).  Upon closer analysis of this situation, counsel for the mother concludes that this issue does not involve the subject matter jurisdiction of the trial court.  

It is clear that the legislature’s 2005 amendment to N.C. Gen. Stat. § 7B-1003 restrict’s the scope of a trial court’s jurisdiction to enter custody orders while an appeal is pending.  See In re Z.J.T.B., 183 N.C. App. 380, 383, 645 S.E.2d 206, 209 (2007).  Specifically, a trial court cannot enter a TPR order while an appeal concerning the child’s custody is pending.  Id.  However, under the post-2005 statute, whether a trial court can continue to exercise jurisdiction over a case when a TPR appeal is pending depends on whether DSS initiated the prior appealed TPR order via petition or motion.

N.C. Gen. Stat. § 7B-1003(b) reads as follows:

(b) Pending disposition of an appeal, unless directed otherwise by an appellate court or subsection (c) of this section applies, the trial court shall:

(1)
Continue to exercise jurisdiction and conduct hearings under this Subchapter with the exception of Article 11 of the General Statutes; and

(2)
Enter orders affecting the custody or placement of the juvenile as the court finds to be in the best interests of the juvenile.

N.C. Gen. Stat. § 7B-1003(b) (2009) (emphasis added).  The first sentence of N.C. Gen. Stat. § 7B-1003(c) reads as follows:

(c) Pending disposition of an appeal of an order entered under Article 11 of this Chapter where the petition for termination of parental rights was not filed as a motion in a juvenile matter initiated under Article 4 of this Chapter, the court may enter a temporary order affecting the custody or placement of the juvenile as the court finds to be in the best interests of the juvenile.

N.C. Gen. Stat. § 7B-1003(c) (2009) (emphasis added).  

In this case, DSS initiated the TPR action via motion (R 190).  The trial court subsequently terminated the father’s parental rights but not the mother’s parental rights and the father timely appealed that TPR order on 31 December 2008 (R 240-41).  Thus, at the time of the 15 January 2009 permanency planning hearing, the trial court was in a situation where it was pending disposition of an appeal of an order entered under Article 11 of Chapter 7B where DSS had filed the TPR action as a motion.

All of this means that N.C. Gen. Stat. § 7B-1003(c) did not apply to this situation; rather, the trial court was under the auspices of N.C. Gen. Stat. § 7B-1003(b).  Since subsection (c) did not apply and no appellate court had directed otherwise, the trial court was required to continue to exercise jurisdiction and conduct hearings in this case.  Id.  See also In re K.W., ___ N.C. App. ___, ___ S.E.2d ___ (COA08-1353, April 7, 2009).

Practical Considerations
If one thinks about N.C. Gen. Stat. § 7B-1003 carefully, it makes little sense from a practical perspective.  If DSS initiates a TPR action via petition, the trial court terminates, and a parent appeals, the trial court may subsequently enter a temporary order affecting the juvenile’s custody or placement while that appeal is pending.  N.C. Gen. Stat. § 7B-1003(c) (2009).  On the other hand, if DSS initiates a TPR action via motion, the trial court terminates, and a parent appeals, the trial court can subsequently enter any order it likes but it shall continue to exercise jurisdiction and conduct hearings while the appeal is pending.  N.C. Gen. Stat. § 7B-1003(b) (2009).  

As a practical matter, what is the substantive difference between these two scenarios?  A critical reading of the entire statute leads one to conclude that under either scenario the trial court must wait for an appellate decision of a pending appeal before entering a permanent custody order.  Indeed, this Court recently opined that the legislature designed N.C. Gen. Stat. § 7B-1003 to authorize trial courts to continue jurisdiction during the pendency of an appeal merely to protect children while that appeal was pending.  K.W., ___ N.C. App. at ___, ___ S.E.2d at ___.  The Court further opined that the legislature’s 2005 amendment to N.C. Gen. Stat. § 7B-1003 did not expand that jurisdiction, but rather further limited it.  Id.
  

Analysis Under N.C. Gen. Stat. § 7B-1003(b)
The mother contends that the trial court reversibly erred nonetheless because it violated N.C. Gen. Stat. § 7B-1003(b) and it prejudiced her in doing so.  Implicit in the language of N.C. Gen. Stat. § 7B-1003(b) is the notion that the trial court cannot enter a “permanent” custody order (an order that finalizes the child’s custody and waives future hearings).

Nothing in N.C. Gen. Stat. § 7B-1003(b) prohibits a trial court from entering a guardianship order while a TPR order is pending appeal as the trial court did in this case (R 256).  Id.  A guardianship order, in and of itself, is not necessarily a permanent custody order.  See In re E.C., 174 N.C. App. 517, 521, 621 S.E.2d 647, 651 (2005) (since the trial court did not waive future hearings, guardianship with a relative was not the permanent plan and thus was not tantamount to ceasing reunification efforts with the mother).

However, a guardianship order coupled with an order waiving future hearings, as was done in this case (R 256), is tantamount to a permanent plan and thus amounts to a permanent custody order.  While N.C. Gen. Stat. § 7B-1003(b)(2) allows a trial court to enter a guardianship order pending appeal of a prior TPR order, N.C. Gen. Stat. § 7B-1003(b)(1) requires a trial court to continue to conduct hearings during the pendency of that prior appeal.  The trial court did not do that in this case.  Instead, the trial court entered a permanent custody order when it gave guardianship of D.S.A. to maternal relatives and waived future hearings (R 256).

Prejudice Shown
The mother was prejudiced by the trial court’s guardianship order and its waiving of future hearings because she cannot work on reunifying with her child while the father’s appeal of the TPR order is pending.  Guardianship is very difficult to undo.  See N.C. Gen. Stat. § 7B-600(b) (2009).  A court may not terminate a guardianship order absent a showing that the guardian is unfit, the guardian has neglected her duties, the guardian is unwilling or unable to continue the guardianship, or the court finds that the relationship between the child and the guardian is no longer in the child’s best interests.  Id.  This is true regardless of a parent’s progress on the case.  Thus, the mother could only sit and wait to see if the guardianship relationship disrupted on its own while the father’s appeal was pending.  

It is important to note that the trial court’s guardianship order came less than a month after the father’s appeal of the TPR order (R 241, 254).  It seems as if DSS, the GAL, and the trial court wanted to get the case off the books.  At the close of the permanency planning hearing giving guardianship to the maternal relatives the trial judge noted that it was arguable that the mother’s rights should have been terminated at the TPR hearing (T 62).
  If that was true, why did the trial court not direct DSS to try to terminate the mother’s parental rights again?

The trial court prejudiced the child also.  What is to become of the child’s legal status with his father’s parental rights terminated and his mother’s parental rights not terminated?  The trial court essentially made a legal bastard of the child; it rendered the child legally fatherless.  What does this say about the trial court’s adherence to the law given that the legislature has authorized termination of a father’s parental rights for bastardizing a child?  See N.C. Gen. Stat. § 7B-1111(a)(5) (2009).  Is it okay for a trial court to do such a thing but not a father?  Does such an act comport with the legislative intent?  From the child’s perspective, the better action would have been to withdraw the father’s TPR order via Rule 60 motion or pursue TPR a second time on the mother.

On the other hand, what becomes of the case if an appellate court reverses the father’s TPR order?  Does the case revert to the status quo ante?  Do the guardians become parties to the case?  Such a legal limbo is arguably not what the legislature intended with the enactment and changes to N.C. Gen. Stat. § 7B-1003.  Again, the better approach would have been to wait for the father’s appeal to become final and then take the appropriate action.

Argument Summary
Based on the authorities and arguments cited herein, the mother respectfully asks this Court to reverse and remand the trial court’s 15 January 2009 permanency planning order giving guardianship of her child to maternal relatives.  The trial court was without statutory authority to enter that order during the pendency of the father’s appeal of the prior order terminating his parental rights.  The trial court prejudiced the mother by entering the guardianship order because the mother can no longer pursue reunification with her child while the father’s TPR order appeal is pending.  The trial court also prejudiced the child by rendering the child legally fatherless and not free for adoption by another father.

III.
THE TRIAL COURT REVERSIBLY ERRED AND VIOLATED THE MOTHER’S SUBSTANTIAL RIGHTS BY FAILING TO MAKE SUFFICIENT FINDINGS OF FACT UNDER N.C. GEN. STAT. §§ 7B-906 AND 7B-907.

ASSIGNMENTS OF ERROR NOS. 2, 3, and 11, R 264-66

Appellant will argue the above-referenced 

assignments of error simultaneously.

Standard of Review
All dispositional orders of the trial court after abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing.  In re Helms, 127 N.C. App. 505, 510, 491 S.E.2d 672, 676 (1997).  If the trial court’s findings of fact are supported by competent evidence, they are conclusive on appeal.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).  However, this Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff’d, 354 N.C. 359, 554 S.E.2d 644 (2001).

____________________

Summary of Argument
This Court should reverse and remand because the trial court ordered guardianship with maternal relatives as the permanent plan but failed to consider whether adoption should be pursued instead.  In addition, the trial court failed to make written findings or orders as to what would be the mother’s rights and responsibilities under the plan of guardianship (R 254-56).  The trial court further failed to properly waive future hearings in the matter.  These errors were in violation of N.C. Gen. Stat. §§ 7B-906(b) and 7B-907(b) and the North Carolina case law interpreting these statutes.  See, e.g., In re Harton, 156 N.C. App. 655, 658-59, 577 S.E.2d 334, 336-37 (2004); In re R.A.H., 182 N.C. App. 52, 61, 641 S.E.2d 404, 409-10 (2007).

Failure to Consider Adoption
N.C. Gen. Stat. § 7B-907 requires that when a child is unlikely to return to his parent’s home “immediately or within the next six months”, the trial court make written findings on why not, what will be the permanent plan, and what the parent’s rights and responsibilities will be.  N.C. Gen. Stat. § 7B-907(b) (2009).  In addition, the trial court must consider adoption as a permanent plan when it is not going to return a child to its parents.   N.C. Gen. Stat. § 7B-907(b)(3) (2009).  

In its written order from the 15 January 2009 permanency planning hearing the trial court merely noted that it had previously terminated the father’s parental rights but not the mother’s (R 254, #3).  In the preamble to the order the trial court incorporates findings from DSS’s and the GAL’s written reports (R 254).  In its written report, DSS merely noted that it was not recommending adoption because the trial court had previously terminated on the father but not the mother (R 249).  Just a few months earlier DSS had recommended a permanent plan of adoption to those exact same relatives and those relatives were willing to adopt (R 212).  No finding in the 15 January 2009 permanency planning hearing order shows that those relatives had changed their minds about adopting (R 254-56).  The GAL program offered no reasoning whatsoever for its guardianship recommendation in its written report (R 252-53).

Given that the trial court had previously terminated the father’s parental rights but not the mother’s, adoption was an important consideration.  As noted above, the trial court’s failure to pursue TPR on the mother left the child a legal bastard.  This arguably was not in the child’s best interests.

Failure to Establish the Mother’s Rights and Responsibilities
Additionally, none of the trial court’s findings, conclusions, or orders address the mother’s rights and responsibilities for the child as required by N.C. Gen. Stat. § 7B-907(b)(2).  The statute specifically indicates that when the trial court orders guardianship as the permanent plan that it make findings concerning what rights and responsibilities should remain with the parent.  N.C. Gen. Stat. § 7B-907(b)(2) (2009).  This Court has found that a trial court’s failure to establish a parent’s rights and responsibilities after ordering a permanent plan of guardianship is reversible error.  R.A.H., 182 N.C. App. at 61, 641 S.E.2d at 409-10.  

Here, the trial court merely established the mother’s visitation rights (R 256).  What about her right to be consulted on other major decisions (e.g., educational decisions, elective medical procedures, religious affiliation, etc.)?

Improperly Waived Future Hearings
The trial court waived future hearings in this matter (R 264, #8).  However, the trial court’s written order fails to say that the findings are by “clear, cogent, and convincing evidence” (R 254-56).  In addition, the trial court failed to find that neither the child’s best interests nor the parties’ rights required future hearings or that all parties were aware that they could bring the matter back on for review upon filing of a motion (R 254-56).

A trial court may waive future review hearings “if the court finds by clear, cogent, and convincing evidence that” five criteria are met.  N.C. Gen. Stat. § 7B-906(b) (2009).  Those five criteria include the following: (1) the child has resided with a relative for at least a year, (2) the relative placement is stable and continuation of the placement is in the child’s best interests, (3) neither the child’s best interests nor the parties’ rights require future hearings, (4) all parties are aware that they may bring the matter back on for review upon filing of a motion, and (5) the court has designated the relative as the child’s permanent caretaker.  Id.  This Court has previously opined that it is reversible error for a trial court to omit any of these findings when waiving future hearings.  In re L.B., 184 N.C. App. 442, 447, 646 S.E.2d 411, 414 (2007).

Here, the trial court failed to make findings of fact satisfying criteria three and four in N.C. Gen. Stat. § 7B-906(b).  Specifically, it failed to find that it was in the child’s best interests to waive further review hearings and that doing so did not violate the rights of the parties.  It also failed to find that the parties were aware that they could bring the matter back before the court upon motion at any time (R 260-64).  In addition, the trial court’s findings are not by “clear, cogent, and convincing evidence” as required by the statute.  For the reasons stated herein the mother asks you to reverse and remand on this issue.

CONCLUSION
Based on the arguments and authorities cited herein, the mother respectfully asks this Court to reverse and remand the trial court’s judgment giving the maternal relatives guardianship of her child and waiving future hearings.  The trial court lacked the statutory authority to do that given that the father’s appeal of a prior TPR order was still pending.  In addition, the trial court failed to follow important statutory procedural requirements in making its order.
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� Note, however, that the K.W. Court was considering a case governed by N.C. Gen. Stat. § 7B-1003(c).


� The 15 January 2009 permanency planning hearing judge differed from the prior TPR hearing judge (R 240, 256).





