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)IN THE MATTER OF:





)                     


)

From Iredell County
     

D.R.B.         


)
   
No. 05 J 143      (Bolick v. Brizendine) 

))* * * * * * * * * * * * * * * * * * * * * * * * * * * QUESTIONS PRESENTED
I. WHETHER THE TRIAL COURT’S FINDING OF FACT NUMBER 19 AND CONCLUSION OF LAW NUMBER 21 THAT GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS TO THE JUVENILE IS INSUFFICIENT AS NOT STATING THE LEGAL BASIS FOR ITS CONCLUSION?

II. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 19 AND CONCLUSION OF LAW NUMBER 20 THAT GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS ARE NOT SUPPORTED BY THE TRIAL COURT’S FINDINGS OF FACT OR BY THE EVIDENCE?
 

STATEMENT OF THE CASE
This is an appeal by Respondent father, Douglas Scott Brizendine, from an order terminating his parental rights in the above juvenile, entered by the Honorable Wayne Michael in the Iredell County District Court.  The order was entered 18 September 2006.  Respondent filed written notice of appeal on 26 September 2006. 

A verbatim transcript of the termination hearing was ordered on 29 September 2006, and the order for transcription was delivered to the court reporter on that date.  The transcript was delivered to the parties and the Clerk of the Court of Appeals on 20 October 2006, and was received by counsel for Respondent on 21 October 2006.  The proposed Record on Appeal was served on the Petitioners and the Guardian ad Litem on 31 October 2006.  The Record was settled on 13 November 2006, and was filed with the North Carolina Court of Appeals on 20 November 2006. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW
Douglas Brizendine
appeals pursuant to N.C. Gen. Stat.     § 7B-1001(a)(6) from a final order of the court entered 18 September 2006 terminating his parental rights.    

STATEMENT OF THE FACTS
On 25 July 2005, Allen and Sheila Bolick, maternal grandfather and step-grandmother of D.R.B., filed a petition to terminate the parental rights of Mr. Brizendine, who is the biological father of the juvenile.  At the time of the termination hearing, the child was three and one-half years old, and had lived with the Petitioners since the age of ten weeks. (T. pp. 6-7).  The child’s mother consented to his adoption by her father and his wife on 28 April 2005. (T. p. 8; R. p. 41).

The child was born in February 2003 in Mecklenburg County.  After the child was born, the mother, Ginger Bolick, left Charlotte with him, and did not return until three weeks later.  From that time, until the child was ten weeks old, Respondent was with the child “just about every day”. (T. p. 59).  Around this time, Child Protective Services became involved with the family.  D. was placed with the Petitioners in April 2003. (T. pp. 7, 59; R. p. 47).

In July 2003, a DNA test proved that Mr. Brizendine was D.’s biological father.  Respondent visited with his son at that time for about 30 minutes. (T. p. 16).  In August 2003, when the DNA test results were received, Sheila Bolick received a phone call from Respondent, who was in a “halfway house” in Florida at the time.  Respondent called “all of the month of August”, and every few days in September and October 2003. (T. pp. 17, 31,  66).

In June 2003, the Bolicks filed a complaint in a civil action seeking custody of D.  The court awarded temporary custody to the Bolicks in September 2003.  (R. pp. 44-46).  On 6 December 2004, a consent order for custody was entered granting permanent custody to the Petitioners. (R. pp. 47-48).  Although Mr. Brizendine wrote to the court in May 2004 agreeing that D. should remain with the Bolicks, he has never been a party to this civil custody proceeding. (R. p. 49).  Neither custody order in the civil proceeding contains an award of child support. 

In October 2003, Mr. Brizendine left the halfway house in Florida in which he was living, and shortly thereafter was arrested for robbery. (T. pp. 68-69).  Respondent was convicted of the charge and is currently serving his sentence.  His conviction was affirmed on 8 March 2006. (T. pp. 58, 70).  Mr. Brizendine is pursuing a post-conviction challenge based on the ineffectiveness of his trial and appellate counsel.  Based on the advice of his current counsel, Respondent believes that the possibility of success in this challenge is “very good”.  Respondent expects that all his post-conviction challenges will be exhausted within two years. (T. pp. 61-63; R. pp. 36-36).    

Mr. Brizendine has not called the Bolicks since October 2003.  (T. pp. 17, 30).  Mr. Brizendine stated that he does not call the Bolicks directly because they cannot afford the charge for the phone call. (T. p. 73).  Respondent spoke with D. on the phone while D. was at Respondent’s parents’ house on Memorial Day in 2006. (T. p. 30).  Respondent has not sent cards or letters to D. on a regular basis because he thought the Bolicks would not read them to D, based on his understanding that the Bolicks will not tell D. the truth about his parentage until he is older. (T. pp. 59-60).  D. refers to Mr. Brizendine as “Uncle Scott”. (T. p. 42). 

At the time of the hearing, Mr. Brizendine had approximately $45 in his prison account.  There is no facility at the prison which would allow Mr. Brizendine to write a check or money order to draw on the account.  Respondent’s parents send the Bolicks $200 per month for support of D., and Respondent claims that this is pursuant to an agreement with his parents and on his behalf. (T. pp. 60-61, 72, 75).          

ARGUMENT
Standard of Review
A proceeding to terminate parental rights is conducted in two stages, adjudication and disposition. N.C. Gen. Stat. § 7B-1109 and 1110; In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984).  At the adjudication stage, the trial court:

“shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights. . .”

N.C. Gen. Stat. § 7B-1109(e).  The trial court’s conclusions that grounds exist under G.S. 7B-1111 to terminate Respondent’s parental rights must be supported by the findings of fact, and the findings of fact must be supported by clear, cogent, and convincing competent evidence. N.C. Gen. Stat. § 7B-1109(f); In re Montgomery, 311 N.C. at 111, 316 S.E.2d at 253.  The burden of producing 
sufficient evidence to show that grounds exist to terminate parental rights at the time of the termination proceeding, rests on the Petitioner. N.C. Gen. Stat. § 7B-1109 (e) and (f); In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984); see In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997).

Once the court has determined that grounds exist under the statute to terminate a respondent’s parental rights, the trial court, at disposition, exercises its discretion to decide whether parental rights should in fact be terminated. In re Montgomery, 311 N.C. at 110, 316 S.E.2d at 252.  At this stage of a termination proceeding, the trial court assesses the best interests of the child. N.C. Gen. Stat. § 7B-1110(a); In Re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001).

I. THE TRIAL COURT’S FINDING OF FACT NUMBER 19 AND CONCLUSION OF LAW NUMBER 21 THAT GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS TO THE JUVENILE IS INSUFFICIENT AS NOT STATING THE LEGAL BASIS FOR ITS CONCLUSION.

ASSIGNMENT OF ERROR NO. 6

R. p. 58

     In any bench trial, the trial court must make findings of fact and state separate conclusions of law in order to assist the appellate courts in determining the basis for the trial court’s judgment. In re Everette, 133 N.C. App. 84, 514 S.E.2d 523 (1999); N.C. Gen. Stat. § 1A-1, Rule 52(a).  “The conclusions of law necessary to be stated are the conclusions which, under the facts found, are required by the law and from which the judgment is to result”. Montgomery v. Montgomery, 32 N.C. App. 154, 157, 231 S.E.2d 26, 29 (1977). 

“The requirement for appropriate findings of fact and conclusions of law . . . is designed to dispose of the issues raised by the pleadings and to allow the appellate courts to perform their proper function in the judicial system. Without such findings and conclusions, it cannot be determined whether the or not the judge correctly found the facts or applied the law thereto.”

Montgomery, 32 N.C. App. at 158, 231 S.E.2d at 29 (1977).

  N.C. Gen. Stat. § 7B-1109(e) provides in pertinent part: 

“The court shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights of the Respondent.”  

The Juvenile Code, therefore, requires the trial court to apply the law as stated in 7B-1111, and to make conclusions as to which of the grounds enumerated in that statute support the termination of Respondent’s parental rights. 

The trial court’s order in this case does not comply with the requirements of 7B-1109(e) or of Rule 52 of the Rules of Civil Procedure.  The trial court’s mere assertion that “grounds exist to terminate the parental rights of” the Respondent, which does not specify which grounds under 7B-1111 apply does not constitute the “adjudicat(ion of) the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111" required by the statute. 

II. THE TRIAL COURT’S CONCLUSIONS OF LAW DESIGNATED FINDING OF FACT NUMBER 19 AND CONCLUSION OF LAW NUMBER 20 THAT GROUNDS EXIST TO TERMINATE RESPONDENT’S PARENTAL RIGHTS ARE NOT SUPPORTED BY THE TRIAL COURT’S FINDINGS OF FACT OR BY THE EVIDENCE.  

ASSIGNMENT OF ERROR NO. 7       

R. p. 58                  

A trial court may terminate parental rights only on a finding that grounds exist under N.C. Gen. Stat. § 7B-1111, and that termination would be in the best interests of the juvenile. N.C. Gen. Stat. § 7B-1109(e);  N.C. Gen. Stat. § 7B-1110(a).  A trial court’s conclusions that statutory grounds exist to terminate parental rights must be supported by the trial court’s findings of fact, and the court’s findings of fact must, in turn, be supported by clear, cogent, and convincing evidence. In re Montgomery, supra.  

In this case, the trial court did not specify the statutory grounds that the court found proven.  Respondent contends that this in itself is reversible error.  Nonetheless, without waiving this error, Respondent believes that, from the context of the pleadings, testimony and argument of counsel before the court, the grounds under which the Petitioners were proceeding and which the court found proven were N.C. Gen. Stat. § 7B-1111(a)(4), failure to provide financial support for twelve months preceding the filing of the petition, and 7B-1111(a)(7), willful abandonment for six months preceding the filing of the petition. 

The Petition to Terminate Parental Rights made the following allegations:

“9. That grounds exist to terminate Respondent’s parental rights in that:

A. Respondent has seen the minor child one time, on July 29, 2003, since the minor child’s birth. 

B. Respondent has had no contact whatsoever with 

the minor child for a period of more than one year.

C. Respondent has not provided financial support for the benefit and well-being of the minor child since the minor child’s birth.”

(R. p. 3).  Although these are general allegations which could refer to a number of statutory bases including neglect, it is clear that Petitioners’ claim relies primarily on Respondent’s lack of contact with the juvenile and failure to provide financial support.  

Moreover, at the final argument after testimony was taken, the attorney for the Petitioners stated the following:

“As far as the grounds to terminate parental rights go, we’ve heard evidence from both Mr. Brizendine and the Bolicks that in the six months next preceding the filing of the petition, which is the standard –- not in the last six months, but in the six months next preceding the filing of the petition –- Mr. Brizendine did not have any contact with D.

. . . . . . . . . . . . . . . 

And that’s –- the other ground that we’re alleging to terminate parental rights is that in the one year next preceding the filing of the petition that Mr. Brizendine did not send any financial support to the Bolicks.”

(T. p. 82, lines 13-19, p. 83, lines 5-8)(emphasis added).  Similarly, counsel’s questions during the hearing focused on Respondent’s behavior during these two time periods. (T. p. 19, lines 5-13; T. p. 32, line 22 - p. 33, line 13; T. p. 35, line 21 - p. 36, line 2).    

Based on the foregoing, Respondent contends that the grounds that the court purported to find were under 7B-1111(a)(4) and 7B-1111(a)(7).  Respondent also contends that the trial court’s findings of fact and the clear, cogent, and convincing evidence presented do not support termination on either basis. 

a. N.C. Gen. Stat. § 7B-1111(a)(4).

N.C. Gen. Stat. § 7B-1111(a)(4) provides that the court may  terminate parental rights upon a finding that: 

“One parent has been awarded custody of the juvenile by judicial decree or has custody by agreement of the parents, and the other parent whose parental rights are sought to be terminated has for a period of one year or more next preceding the filing of the petition or motion willfully failed without justification to pay for the care, support, and education of the juvenile, as required by said decree or custody agreement.”

To support termination under this ground, petitioner must prove the existence of a support order that was enforceable during the year before the termination petition was filed.  In re Roberson, 97 N.C. App. 277, 281, 387 S.E.2d 668 (1990). 

Respondent contends that the court cannot ground termination on this basis because this statutory provision by its language applies only to biological parents.  Moreover, there is insufficient evidence in the record that there was an enforceable child support order to which Respondent was subject during the statutory twelve month period.  The two custody orders which gave custody to the Bolicks made no provision for payment of child support.  Although Sheila Bolick testified that there was “at one point . . . an open child-support case for Mr. Brizendine to pay child support”, (T. p. 21), this is not a child support agreement between the parents encompassed within the language of the statute.  There was also no evidence presented by the Petitioners that any child support order was entered.  

Finally, the trial court’s order is devoid of any findings of fact which address whether Respondent was subject to an enforceable child support order during the twelve months preceding the filing of the petition.  In fact, the court made a specific finding that the temporary and permanent custody orders which gave custody to the Bolicks are “not binding on Respondent”. (R. p. 58).

Because the Petitioners in this case are not “parents” within the purview of 7B-1111(a)(4), and since the Petitioners failed to present sufficient evidence that Respondent was subject to an enforceable child support agreement within the statutory period, the Respondent’s parental rights cannot be terminated on this basis.

b. N.C. Gen. Stat. § 7B-1111(a)(7): 

The court may terminate the parental rights of a parent upon a finding that the parent has “willfully abandoned the child for at least six consecutive months immediately preceding the filing of the petition”.  N.C. Gen. Stat. § 7B-1111(a)(7).  “Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims.” In re Young, 346 N.C. 244, 251, 485 S.E.2d 612 (1997).  “Willfulness” for the purpose of this subsection requires a showing of purpose and deliberation, not just an intention to do a thing. In re Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986). The parent’s behavior between the date of the filing of the petition and six months prior is determinative. Id.  A parent’s incarceration is not sufficient by itself to support a finding of willful abandonment by that parent. In re Maynor, 38 N.C. App. 724, 248 S.E.2d 875 (1978).  

The trial court’s findings of fact and the clear, cogent, and convincing evidence presented do not support a conclusion that Respondent had “a willful determination to forego all parental duties and relinquish all parental claims.”  The trial court made the following relevant findings of fact:

“5. The minor child lived with his biological mother for the first ten (10) weeks of his life and the Respondent lived with the biological mother and the minor child for seven (7) of those ten weeks.

6. The minor child’s mother voluntarily left the minor child with the Petitioners when the minor child was ten (10) weeks old and the minor child has lived with the Petitioners since.

7. Respondent was convicted of Robbery on December 7, 2004 and is serving a thirty (30) year sentence. Respondent has been in the custody of the Florida Department of Correction since October 31, 2003. Respondent’s expected release date is October 22, 2033. Respondent’s first appeal was denied and there are currently no additional appeals pending, however, Respondent testified that he is planning to file other appeals.  

. . . . . . . . . . . . . . . . . . . . . .

9. Respondent currently has no income or assets other than the money he receives from his parents. Respondent has never paid child support for the minor child but the Respondent’s parents have provided support for the minor child.

10. Respondent has not had any significant contact with the minor child after the minor child was ten (10) weeks old. The Petitioner’s contend that the Respondent saw the minor child at least once, on July 29, 2003, for purposes of paternity testing.

11. The court finds that there is no significant contact between the time the minor child was ten (10) weeks old to the filing of the Petition or from the filing of the Petition to the present time

(R. pp. 56-57).  

While the above findings may be true as far as they go, they ignore important relevant facts, and do not as a whole show that Respondent had a settled determination to abandon his son. See In re Young, 346 N.C. at 251-52. 

   With respect to the failure to provide financial support, this Court has said that “[a] mere failure to provide support does not, in and of itself, constitute abandonment since explanations could be made which would be inconsistent with the willful intent to abandon.” In re Maynor, 38 N.C. App. at 726.  As is the case here, incarceration may be one reason why the parent is unable to provide support. See Id.    

Although the court made a finding that Respondent has never paid child support, this does not necessarily mean that Respondent has never supported his son.  With respect to the first ten weeks of the child’s life, the record is devoid of evidence as to whether Respondent paid support for the child or not.  On the other hand, the trial court made a finding that the Respondent lived with the child and the child’s mother for a short period after the child was born, and it is reasonable to conclude that the Respondent contributed to the support of both during that period.  

Furthermore, Respondent testified that the $200 paid by his parents for the support of D. was by agreement on his behalf.  Sheila Bolick disputed this, but her disagreement was based on the fact that “it’s not on his behalf, that they’ve ever said.” (T. p. 28).  Therefore, while it is technically true that the support paid to the Bolicks does not come from Respondent’s own pocket, the evidence shows that he recognizes his financial obligation to his son and has taken steps to meet that obligation.  

The same analysis applies to the court’s finding of Respondent’s lack of significant contact with his son.  As noted above, the court found that the Respondent lived with the child and his mother for seven of the first ten weeks of the child’s life, until the child was placed with the Bolicks.   As the court further found, Respondent has been incarcerated since 31 October 2003.  Prior to that point, Sheila Bolick admitted that Respondent was in daily phone contact with her during August 2003, and called every few days in September and October 2003, during the time that Respondent was living in a halfway house in Florida.  Respondent has not called the Bolicks since then because he does not want to burden the Bolicks with the cost of the phone calls.  Respondent has spoken with his son on the phone while D. was visiting with his paternal grandparents.  Respondent has not sent cards or letters in compliance with Sheila Bolick’s wishes that D. not know that Respondent is his real father until he is older.  Nonetheless, D. is aware of Respondent’s existence and refers to him as “Uncle Scott”.  Since the child is only three years of age, it is unclear what further contact or “emotional contributions” would be warranted under the circumstances. 

    Respondent’s actions do not support a finding or conclusion that Respondent had or has a willful determination to forego his parental obligations.  Therefore, the trial court cannot base termination of Respondent’s parental rights on this basis.    

CONCLUSION
The trial court’s order terminating Respondent’s parental rights with respect to his son D.R.B. must be reversed.

  

This the 20th day of December, 2006.
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