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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT ERR IN NOT ALLOWING THE ADMISSION OF TESTIMONY AND EVIDENCE REGARDING MS. BALDWIN’S CURRENT PROGRESS WITH ANOTHER CHILD AS THAT TESTIMONY AND EVIDENCE WAS RELEVANT TO THE GROUNDS ALLEGED?

II.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE MS. BALDWIN’S PARENTAL RIGHTS BASED UPON NEGLECT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

III.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE MS. BALDWIN’S PARENTAL RIGHTS BASED UPON LEAVING THE CHILDREN IN FOSTER CARE WITHOUT MAKING REASONABLE PROGRESS WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?

IV.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE MS. BALDWIN’S PARENTAL RIGHTS BASED UPON ABANDONMENT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE?
JURISDICTION


Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1001(5) (2006).  The Order Terminating Parental Rights was signed and filed January 17, 2007.  (R. p. 58-62)  As detailed in her Motion, there was no Certificate of Service attached to the Order and Counsel became aware of the existence of the signed and filed order on February 2, 2007.  Appellant timely filed her written Motion/Notice of Appeal on February 21, 2007.  (R. p. 63-65)

INTRODUCTION

The trial court locked Ms. Baldwin
 into a corner with no ability for her to assume a proactive posture during her termination of parental rights hearing.  Not only did the trial court prevent Ms. Baldwin from introducing evidence as to her current situation in working reunification with another child, it improperly shifted the burden of proof so that Ms. Baldwin had to establish that the grounds for termination did not exist rather than requiring DSS to prove that they did exist.  Because the trial court failed to consider evidence which was necessary to its determination and shifted the burden of proof, this Court must reverse the termination of parental rights order.
STATEMENT OF THE CASE

This action was commenced by the New Hanover Department of Social Services by the filing of a Summons and Petition for Termination of Parental Rights on August 29, 2006.  (R. p. 4-46)  The Petition was drafted and verified on June 23, 2006.  (R. p. 8-9)  


A Notice of Scheduling and Judicial Assignment originally scheduled this matter for a hearing on September 18, 2006.  (R. p. 47-48)  Appellant filed an Affidavit of Indigency which led to assignment of trial counsel on September 21, 2006.  (R. p. 49-50)  The matter was re-scheduled for a termination hearing to October 16, 2006.  (R. p. 51)  An Answer was filed on September 27, 2006.  (R. p. 52-54)  The matter was re-scheduled for November 28, 2006, and apparently December 12, 2006.  (R. p. 55)  


The termination hearing was held on December 12, 2006, before the Honorable J.H. Corpening, II, District Court Judge Presiding.  The Order Terminating Parental Rights was signed and filed on January 17, 2007.  (R. p. 58-62)  On February 2, 2007, trial counsel for Appellant became aware of the Order Terminating Parental Rights and filed a Motion/Notice of Appeal on February 21, 2007.  (R. p. 63-65)

Appellate Entries were signed and filed on February 26, 2007.  (R. p. 66-67)  Tamara Norton was assigned to transcribe the proceedings.  (R. p. 67)  The transcript was mailed to counsel of record and the North Carolina Court of Appeals on March 20, 2007.  (R. p. 69)  The Proposed Record on Appeal was served upon all counsel on April 2, 2007.  (R. p. 73)  The Record on Appeal was settled and filed with the Court of Appeals by mailing on April 20, 2007.  (R. p. 74-75)
STATEMENT OF FACTS


Ms. Baldwin gave birth to a daughter, A.M.D.
, in July 2004.  A.M.D. tested positive for cocaine at birth.  Her two older siblings, D.Q.M.D. and M.D.D., remained at home until January 2005.  The parents stipulated that the juveniles were neglected due to the parents’ inability to gain employment, providing basic necessities for the children, and Mr. D. testing positive for marijuana, PCP and cocaine in December 2004.  (R. p. 13-14)

Ms. Baldwin regularly visited with her children.  The social worker, Jolene Armstrong, documented that on August 19, 2005, even with a heat index of 100 degrees, Ms. Baldwin walked from downtown to DSS to visit – a great display of commitment.  (T. p. 53-54)  A disagreement arose as to the visits when Ms. Baldwin wanted to use her day off not only to have visits with the children but also to complete therapy and work on plan items so as not to interfere with her job.  (T. p. 55)  Ms. Baldwin last saw the children in January 6, 2006.  (R. p. 60, FOF 13.h.)
On January 19, 2006, Ms. Armstrong documented that Ms. Baldwin was coming consistently and making progress in her therapy.  (T. p. 57)  Ms. Baldwin never refused a drug test during the pendency of the action and did not test positive while DSS was involved.  (T. p. 58-59)  Ms. Baldwin received drug testing through her employer and remained clean.  (T. p. 96, 83)  Ms. Baldwin stopped attending therapy due to transportation issues as she has no driver’s license and no car.  (T.p. 84-85)  
Ms. Baldwin has lived at her current address for four years.  (T. p. 80)  She receives housing assistance.  She is employed as a housekeeper at a hotel and has held that job for two years.  (T. p. 81)  She earns $8.50 per hour and works approximately 4-5 hours per day, 5 days a week.  She pays child support.  (T. p. 82, R. p. 60)  She struggles a little bit financially and qualified for a court appointed attorney.  (T. p. 93; R. p. 49-50)


The case plan changed from reunification to termination on March 2, 2006.  On March 14, 2006, Ms.Baldwin called her social worker, Ms. Armstrong, to find out what she needed to do in order to be reunified with D.Q.M.D. and M.D.D.  (T. p. 61-62)  Ms. Armstrong told Ms. Baldwin she could have a goodbye visit if she relinquished her parental rights.  (T. p. 47)  An agency review was held on June 23, 2006 which Ms. Baldwin attended.  Ms. Baldwin completed a parenting class and indicated an interest in reunifying with her children.  (T. p. 63-64, 87-88)  On July 26, 2006, Ms. Baldwin and Ms. Armstrong met and Ms. Baldwin again expressed a desire to reunify with these two children.  (T. p. 66)  In August 2006, Ms. Baldwin was able to speak with M.D.D. by telephone for his birthday.  (T. p. 92)
On August 29, 2006, DSS filed its petition to terminate Ms. Baldwin’s parental rights.  (R. p. 6-9)  In September 2006, Ms. Baldwin gave birth to another child.  Ms. Baldwin is currently working a case plan of reunification with Ms. Armstrong as to this youngest child.  (R. p. 60)

There will be further facts contained in the argument section.

STANDARD OF REVIEW

A termination of parental rights proceeding involves two separate analytical stages:  an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  At the adjudicatory stage  Petitioner has the burden of proving by clear, cogent, and convincing evidence that grounds authorizing the termination of 

parental rights exist.  N.C. Gen. Stat. § 7B-1109(f) (2005).  See also In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  The statute provides that the court exercises its discretion in the dispositional stage only after it has found the existence of clear, cogent, and convincing evidence of at

least one statutory ground for terminating parental rights during the adjudicatory stage.  N.C. Gen. Stat. § 7B-1109(f) (2005).  "Clear, cogent, and convincing evidence describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt."  N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 

326 S.E.2d 320, 323 (1985).  It has been defined as evidence that should fully convince.  Id.


Thus, on appeal, the standard of review at the adjudicatory stage is whether the trial court's findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In

re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  This Court can review a trial court's conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).  At the dispositional stage 

the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.
ARGUMENT

I.  THE TRIAL COURT ERRED IN NOT ALLOWING THE ADMISSION OF TESTIMONY AND EVIDENCE REGARDING MS. BALDWIN’S CURRENT PROGRESS WITH ANOTHER CHILD AS THAT TESTIMONY AND EVIDENCE WAS RELEVANT TO THE GROUNDS ALLEGED.
(Assignment of Error Nos. 2, 4, 6, 10, 11, 12; R. p. 58-62, T. p. 68-69)

Our courts have held that parental rights should not be terminated lightly and there must be strong evidence to support such an action.  See Alleghany County Dept. Of Social Services v. Reber, 75 N.C. App. 467, 471, 331 S.E.2d 256, 258 (1985).  “The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of risk of harm to the child or their well being.”  In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).
The “parental liberty interest ‘is perhaps the oldest of the fundamental liberty interests’ the United States Supreme Court has recognized.”  Owenby v. Young, 357 N.C. 142, 579 S.E.2d 264 (2003) (quoting Troxel v. Granville, 530 U.S. 57, 65, 147 L.Ed.2d 49, 56 (2000).)  The clear, cogent and convincing evidence standard is “greater than the preponderance of the evidence standard required in most civil cases” and safeguards this liberty interest.  In re Montgomery, 311 N.C. 101, 109-10, 316 S.E.2d 246, 252 (1984).


The findings of fact made by the trial court establish that Ms. Baldwin gave birth to a subsequent child in September 2006 while the current action was pending.  (R. p. 60, FOF 13.g.)  The same finding of fact also establishes that Ms. Baldwin “wants reunification with this child and is working with the same social worker Jolene Armstrong...”  

When trial counsel for Ms. Baldwin inquired of Ms. Armstrong whether Ms. Baldwin was complying with the case plan and orders with regards to the newest child, the trial court sustained an objection to any questions regarding that case indicating that they were irrelevant in this proceeding.  (T. p. 68-69)  However, several of the statutory grounds for termination of parental rights require an inquiry not only as to past acts but also whether any offenses are likely to recur in the future.  Without looking at whether or not Ms. Baldwin has been compliant in the months since DSS’s most current involvement, the trial court prejudiced Ms. Baldwin’s ability to establish that grounds do not exist to terminate her parental rights.


This Court has long held that evidence concerning a parent’s actions after the petition was filed was relevant to determine whether grounds for termination exist, especially when neglect is alleged as changes in conditions up to the time of the hearing must be considered.  Buncombe County Dep’t of Social Servs. v. Burks, 92 N.C. App. 662, 375 S.E2d 676 (1989).  The Court must also consider changed conditions.  In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984); In re White, 81 N.C. App. 82, 344 S.E.2d 36, cert. denied, 318 N.C. 283, 347 S.E.2d 470 (1986); In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988);  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002); In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Ballard, id., at 714, 319 S.E.2d at 231-32.

As provided by the Juvenile Code in N.C. Gen. Stat. §7B-1109, the petitioner has the burden of proving by clear and cogent evidence that the grounds for termination exist.  Throughout this process, the burden remains on the petitioner.  Union County Dep’t of Social Servs. v. Mullis, 82 N.C. App. 340, 346 S.E.2d 289 (1986).  In the case at hand, the trial court looked at prior circumstances and required Ms. Baldwin to prove she would not repeat those circumstances but did not allow for a showing of how compliant she had been for the last several months with regards to a new case plan.
Ms. Baldwin submits that by failing to allow evidence of Ms. Baldwin’s current compliance and progress, the trial court did not have sufficient information to determine whether grounds for termination existed and instead prevented Ms. Baldwin from being able to present her best evidence.  Furthermore, the trial court improperly shifted the burden from petitioner to respondent.  These errors prejudiced Ms. Baldwin and require a reversal.
II.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE MS. BALDWIN’S PARENTAL RIGHTS BASED UPON NEGLECT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.

(Assignment of Error Nos. 1, 4, 6, 10, 11, 12; R. p. 58-62)


Appellant adopts all arguments set forth above as to the high standard required for the court to terminate a parent’s rights.

N.C. Gen. Stat. §7B-1111(a)(1)(2002) provides:

(a) The court may terminate the parental rights upon a finding of one or more of the following:

(1)  The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be … neglected if the court finds the juvenile to be … a neglected juvenile within the meaning of G.S. 7B-101.

In turn, N.C. Gen. Stat. §7B-101(15) reads:

Neglected juvenile – A juvenile who does not receive proper care, supervision, or discipline from a juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.

Where, as here, the child has not been in the custody of the parent for a significant period of time prior to the termination hearing, the Court must utilize different criteria to determine whether neglect is found.  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  Specifically, the Court must look at “…the fitness of the parent to care for the child at the time of the termination proceeding.”  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  The trial court must consider evidence of changed circumstances in light of any history of neglect by the parent and the probability of neglect repetition.  Id.  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Id. at 714, 319 S.E.2d at 231-32.  Neglect must exist at the time of the hearing.  Id. at 713-14, 319 S.E.2d at 231. 

N.C. Gen. Stat. §7B-1109(f) places the burden of proof on the petitioner, New Hanover County DSS, and requires that all findings of fact be supported by clear, cogent and convincing evidence.  In the case at hand, the trial court shifted the burden to Ms. Baldwin to show that she would not neglect D.Q.M.D. and M.D.D. in the future, instead of placing the burden on DSS that she would neglect them in the future.  This improper shifting of the burden requires this Court’s reversal on this ground.  

In interpreting the applicability of N.C. Gen. Stat. §7B-101(15) in a termination setting, this Court has held that there is a substantive difference between the quantum of adequate proof of neglect for purposes of termination and for purposes of removal.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  The most significant difference is that while the DSS may obtain temporary custody of a child when there is a risk of neglect in the future, a trial court may not terminate parental rights for threatened future harm (emphasis added).  Id.  Whether a child is “neglected” is a conclusion of law that must be supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  
The trial court made the following findings of fact which are, at least in part, disputed:
13.
That the mother and father have willfully abandoned the children for at least six months immediately preceding the filing of this petition, in that the minor children have been in foster care continuously since January 7, 2005, and there has been minimal effort on the part of the mother and father to reunite with them.  They both have had minimal contact with the children.  Neither parent has complied with any court orders resulting from file nos. 05 J 08, 09 and 04 J 534.  Specifically the actions of the mother and the father as they pertain to this action and the underlying matter are as follows:

a.
Ursula A’monda Baldwin did not comply with the visitation plan, which prohibited Michael Deray [D] from being present during visitations.  Jolene Armstrong, the social worker saw Michael Deray [D] at the apartment complex where Ursula A’monda Baldwin resided at the time of a scheduled home visit.

g.
The mother had another child in September who is in the custody of the agency.  The mother wants reunification with this child and is working with the same social worker Jolene Armstrong, but has not sought information regarding the welfare of [D.Q.M.D.] and [M.D.D.]
h.
The mother’s last visit with the children occurred on January 6, 2006.  She stated to the social worker that is she could not have the children for the whole day, she did not want to visit with them.  That since that time, the mother has not contacted the social worker to request visitation.

15.
That the conduct of the mother and the father has been such to demonstrate that they will not promote the children’s healthy and orderly physical and emotional well-being.  Due to the parents’ non-compliance with their case plans and court orders, the likelihood of repetition of neglect is high.

(R. p. 59-61) 
The findings of fact listed above are contrary to the evidence presented.  Petitioner’s own witness, Ms. Jolene Armstrong, the social worker, testified that Ms. Baldwin has inquired about her children on several occasions, even documenting her desire to reunify with them, to have contact with them, has been in the same house for four years, has held the same employment for two years, has completed a parenting class, and has tested negative for drugs.  (T. p. 61-62, 63-64, 66, 80, 81, 83, 96)  

In this case, our information is limited due to the trial court’s ruling that evidence as to Ms. Baldwin’s current progress was not to be considered or heard.  Without the crucial information as to Ms. Baldwin’s current progress on another juvenile’s case, the trial court committed reversible error which this Court must vacate.
III.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE MS. BALDWIN’S PARENTAL RIGHTS BASED UPON LEAVING THE CHILDREN IN FOSTER CARE WITHOUT MAKING REASONABLE PROGRESS WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.
(Assignment of Error Nos. 1, 3, 4, 5, 6, 10, 11, 12; R. p. 58-62)


Appellant adopts all arguments set forth above as if set forth herein verbatim.

N.C. Gen. Stat. §7B-1111(a)(2) provides that the court may terminate a parent’s rights when:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.  N.C. Gen. Stat. §7B-1111(a)(2)(2006)  (Emphasis supplied.)
Our Supreme Court has held, under the applicable version of the statute, that the relevant time frame is the twelve-month period preceding the date of filing of the petition for termination of parental rights. In re Pierce, 356 N.C. 68, 75, 565 S.E.2d 81, 86 (2002) The Supreme Court expanded the ruling by stating, “. . . we must examine whether the trial court found sufficient facts—based on clear, cogent, and convincing evidence of circumstances occurring in the twelve months immediately preceding DSS’s petition for terminating respondent’s parental rights—to support its conclusion that respondent had failed to show that reasonable progress had been made in correcting those conditions that led to the removal of his children. Id. At 76, 565 S.E.2d at 87, cited In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003).

This Court has additionally indicated that, “To uphold the trial court’s order, we must find that the respondent’s failure was willful, which is established when the respondent had the ability to show reasonable progress but was unwilling to make the effort.” In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002).  In the context of a termination hearing, the word “willful” connotes purpose and deliberation.  See e.g., In re Nolen, 117 N.C. App. 693, 453 S.E.2d 220 (1995)  It also “imports knowledge and a stubborn resistance . . . one does not willfully fail to do something which is not in his power to do.”  In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137 (1982) (Carlton, J. dissenting) (citations omitted), appeal dismissed, 459 U.S. 1139 (1983)  


In the case of In re Nesbitt, this Court set out that there are three inquiries to make as to this ground:  (1) that the child was in foster care or out-of-home placement for at least 12 months before Petitioner filed its petition to terminate parental rights, (2) that Respondent-Mother failed to make reasonable progress in correcting the conditions that led to her child’s removal, and (3) that Respondent-Mother’s failure was willful.  Id. at 352, 555 S.E.2d 659, 662 (2001).
In evaluating whether this ground for termination exists in this case, the trial court must look at the original reason that the children were removed from the custody of Ms. Baldwin.  In looking at the Order on Adjudication, all parties stipulated that the children were neglected and removed due to the parents failing to maintain gainful employment, having trouble providing for the basic necessities of life, and relying upon the Department of Social Services for payment of utilities and rent at various times.  (R. p. 14)  Although it is true that A.M.D. tested positive for cocaine at birth, the two juveniles subject to this appeal were not removed at that time.  The reasons for the children’s removal from their mother’s care were economic.

Ms. Baldwin disputes, at least in part, the following findings of fact as not supported by the evidence:

12.  That the mother and father have willfully abandoned the children, and not solely due to poverty, left the children in foster care or placement outside the home for more than twelve (12) months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions, which led to the children’s removal.  These children have been place[d] in the custody for a continuous period of at least nineteen (19) months.  This is substantiated by the court orders in file nos. 05 J 08, 9, and 04 J 534 herein incorporated by reference.

14. That the mother has shown minimal progress, however, her progress is neither reasonable nor timely under the circumstances.

(R. p. 59, 61)

As of the date of the termination of her parental rights, Ms. Baldwin was functioning independently economically speaking.  She had been gainfully employed at the Wilmington Hotel for over a year.  (R. p. 60, FOF No. 13.f)  She was earning $8.50 per hour and paying child support through wage garnishment.  In addition, her housing was stable at Hillcrest Apartments, where utilities are included in her rent.  (R. p. 60, FOF No. 13.d)  These are the bare minimums which she is required to provide for her children.  Ms. Baldwin did indicate that at times she struggled financially a little bit, however the court may not terminate her parental rights due to poverty.  (T. p. 92)
Although the children were not removed due to drug related issues, there was a concern for the children on that basis and the mother was required to attend therapy.  The trial court recognized that Ms. Baldwin’s participation in therapy was inconsistent due to transportation problems.  (R. p. 60, FOF No. 13.c)  The court found that the mother had not completed her drug treatment at New Visions but did not have evidence to support this finding.  (R. p. 60, FOF 13.e)  However, even if she did not comply with the case plan, the fact remains that she has maintained negative screens since DSS’s involvement.
In cases of substance abuse, the court must look at whether any such abuse has an adverse impact on the children.  Without proof of this adverse impact, this argument alone is insufficient to terminate a parent’s rights for neglect.  In re Phifer, 67 N.C. App. 16, 312 S.E.2d 684 (1984).  Here, there was no proof that Ms. Baldwin was abusing drugs at the time of the hearing.  The evidence supports a contrary finding that she was not using any drugs for at least two years prior to the hearing.  There was no allegation that even any prior use had an adverse effect on D.Q.M.D. and M.D.D.
The trial court altered the burden of proof by requiring Ms. Baldwin to establish by clear, cogent and convincing evidence that she had overcome the reasons for the children’s removal, instead of requiring the Department of Social Services to prove by clear, cogent and convincing evidence that Ms. Baldwin had failed to correct the conditions.  In fact, the evidence establishes that Ms. Baldwin did overcome the reasons for the children’s removal by finding stable housing and employment.  

In addition, there are concerns that some of the findings of fact tend to establish that the children may have remained in foster care due to poverty.  Ms. Baldwin earns $8.50 per hour.  From this salary, she pays child support for at least two children.  Her affidavit of indigency shows that she earns approximately $500 per month from which she pays almost $200 just for rent and child support.  (R. p. 49)  She does not have a vehicle and instead relies on public transportation.  Ms. Baldwin resides in public housing.  There are sufficient indicia to conclude that Ms. Baldwin may not have completed all the steps in her court ordered programs due to poverty.

Instead, the trial court made its finding of fact no. 14 that “That the mother has shown minimal progress, however, her progress is neither reasonable nor timely under the circumstances.”  (R. p. 61)  As argued above, this is not supported by the evidence presented and is contrary to the evidence.
This Court should vacate the trial court’s finding and conclusion that Ms. Baldwin willfully left the children in foster care for more than twelve months without correcting the conditions which led to the children’s removal from her home.

IV.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE MS. BALDWIN’S PARENTAL RIGHTS BASED UPON ABANDONMENT WHEN IT IS NOT SUPPORTED BY COMPETENT EVIDENCE.

(Assignment of Error Nos. 1, 3, 4; R. p. 58-62)


Appellant adopts all arguments set forth above as if set forth herein verbatim.

North Carolina is a “notice” state, meaning that petitions must contain sufficient information so as to put the respondent on sufficient notice of the issues to be put before the trial court for determination.  This is embodied in the Juvenile Code which provides that Petitioner shall state, “facts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.”  N.C. Gen. Stat. §7B-1104(6)(2006).


This Court has previously held that, “[f]actual allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.”  In re Humphrey, 156 N.C. App. 533, 540, 577 S.E.2d 421, 426 (2003), quoting In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).

This Court has also held, 

[I]n order to prevail in a termination of parental rights proceeding, the petitioner must:  (1) allege and prove all facts and circumstances supporting the termination of the parent’s rights; and (2) demonstrate that all proven facts and circumstances amount to clear, cogent, and convincing evidence that the termination of such rights is warranted.  In re J.S.L., G.T.L, and T.L.L., ___ N.C. App. __, 628 S.E.2d 387 (2006) quoting In re Baker, 158 N.C. App. 491, 492, 581 S.E.2d 144, 145 (2003).
Paragraph 10f of the petition (R. p. 7) addresses as a ground for termination that, 

“That the mother and father have willfully abandoned the children and the children have been placed in the custody of the New Hanover County Department of Social Services for a continuous period of at least nineteen (19) months preceding the filing of this petition.  Also, the mother and father have failed to make reasonable progress under the circumstances to correct the conditions which led to the removal of the children from the home. . .” 
Although it does not appear that petitioner plead the independent termination ground of abandonment or that the court concluded that that independent ground existed, as a precaution, Appellant argues that this termination ground is not available in this case.

The Juvenile Code section which addresses the issue of abandonment with regards to termination of parental rights is N.C. Gen. Stat. §7B-1111(a)(7) which provides,  “The parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion …”  In order to find abandonment, the court must find not only that the parent has abandoned the children, but that such conduct has been willful.  
In this case, the trial court found that Ms. Baldwin had last visited with the children on January 6, 2006.  (R. p. 60, FOF 13.h)  The juvenile petition was filed August 29, 2006, therefore the relevant time period for this ground is from February 29, 2006 to August 29, 2006.  Appellant concedes that she did not see her two children during the relevant time period; however, Appellant argues that her failure to see her children during that time period was not willful.

Appellant disputes, at least in part, the following findings of fact:

12.
That the mother and father have willfully abandoned the children, ...

13.
That the mother and father have willfully abandoned the children for at least six months immediately preceding the filing of this petition...They both have had minimal contact with the children...

a.
Ursula A’monda Baldwin did not comply with the visitation plan, which prohibited Michael Deray [D] from being present during visitations.  Jolene Armstrong, the social worker saw Michael Deray [D] at the apartment complex where Ursula A’monda Baldwin resided at the time of a scheduled home visit.

g.
The mother had another child in September who is in the custody of the agency.  The mother wants reunification with this child and is working with the same social worker Jolene Armstrong, but has not sought information regarding the welfare of [D.Q.M.D.] and [M.D.D.]

h.
The mother’s last visit with the children occurred on January 6, 2006.  She stated to the social worker that is she could not have the children for the whole day, she did not want to visit with them.  That since that time, the mother has not contacted the social worker to request visitation.

(R. p. 59-60)

Both sides agree that a dispute arose as to the issue of Ms. Baldwin’s visitation with her children after January 6, 2006.  There was a disagreement as to the parameters for Ms. Baldwin’s visits.  Ms. Baldwin was accustomed to one day unsupervised visits with her children.  For some unknown reason, after January 6, 2006, the social worker in this case, Ms. Jolene Armstrong, informed Ms. Baldwin that she could no longer exercise her unsupervised visits in the usual manner.  Instead, Ms. Baldwin was going to have to try to rearrange her work and therapy sessions to accommodate the visits.  In addition, during the relevant time period, Ms. Baldwin gave birth to another child.  Although the petition states that Ms. Baldwin did not inquire about her children, the social worker’s testimony establishes that she did make inquiries concerning her children and was told she could no longer visit with her children.  (T. p. 61-62, 63-64, 66, 92)  Ms. Baldwin also had telephone contact with M.D.D. on his birthday. (T. p. 92)  Ms. Baldwin took parenting classes she set up herself after the case plan was changed.  (R. p. 60)  These actions do not evidence a determination to abandon these children by Ms. Baldwin.

Our Courts have determined that in order to prove abandonment in a termination proceeding, there has to be lack of contact and the lack of contact has to be willful.  See In re McLemore, 139 N.C. App. 426, 533 S.E.2d 508 (2000) (finding that one ineffectual attempt at contact during preceding six months did constitute abandonment); In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987), (one attempted contact during incarceration amounted to abandonment).    


“Abandonment imports any wil[l]ful or intentional conduct on the part of the parent which evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child.”  In re Apa, 59 N.C. App. 322, 324, 296 S.E.2d 811, 813 (1982).  In this context, “the word ‘willful’ encompasses more than an intention to do a thing; there must also be purpose and deliberation.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986).  “Whether a biological parent has a willful intent to abandon his child is a question of fact to be determined from the evidence.”  Id. 15 276, 346 S.E.2d at 514.  This has been supported through more current cases.  In re T.C.B., 166 N.C. App. 482, 602 S.E.2d 17 (2004).

Our Supreme Court has also interpreted “abandonment” to mean that a parent has exhibited willful or intentional conduct evincing a settled purpose to forego all parental duties and relinquish all parental claims.  Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962).  

The evidence is clear that any abandonment issues relating to these children was not willful behavior on the part of Ms. Baldwin.  Due to the lack of a willful intent to abandon her children, this ground fails and this Court must vacate the trial court’s findings of fact and conclusions of law as to this ground. 
CONCLUSION


This Court must reverse and vacate the trial court’s order terminating the parental rights of Ms. Baldwin to D.Q.M.D. and M.D.D.  Ms. Baldwin was interested in visiting and caring for her children.  She had improved her conditions and removed the reasons her children were placed in foster care.  Ms. Baldwin was prevented from presenting a full picture of her situation at the time of the termination hearing by the trial court’s ruling as to evidence on her current compliance with her case plan as to another child.  Because the trial court lacked the information it needed to properly assess whether Ms. Baldwin was neglecting and willfully leaving her children in foster care and not due solely to poverty, this Court must reverse and vacate the decision.

Submitted this the 24th day of May, 2007.
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