PAGE  
34

NO. COA08-870

 
               
JUDICIAL DISTRICT 2
NORTH CAROLINA COURT OF APPEALS

**************************************

IN THE MATTER OF:


)







)

D.N.,





)

From Mecklenburg County






)

     06 JT 1247
Minor child.



)



************************************
RESPONDENT / APPELLANT’S BRIEF

************************************
TABLE OF CASES AND AUTHORITIES
iii
QUESTIONS PRESENTED FOR REVIEW
 1

STATEMENT OF THE CASE
 2

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
 2
STATEMENT OF THE FACTS
 2
ARGUMENTS
I. THE TRIAL COURT ERRED IN TERMINATING THE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C.G.S. 7B-1111(a)(6) TA \l "N.C.G.S. 7B-1111(a)(6)" \s "N.C.G.S. 7B-1111(a)(6)" \c 1 , WHEN THE PETITIONER FAILED TO ALLEGE DEPENDENCY UNDER G.S. § 7B-1111(a)(6) IN THE MOTION TO TERMINATE PARENTAL RIGHTS
 5
II. THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE RESPONDENT’S PARENTAL RIGHTS FOR NON-SUPPORT, PURSUANT TO N.C.G.S. § 7B-1111(a)(3) TA \l "N.C.G.S. § 7B-1111(a)(3)" \s "N.C.G.S. § 7B-1111(a)(3)" \c 2 , WHEN THAT CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT
 9
III. THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT FATHER WILLFULLY LEFT THE MINOR CHILD IN FOSTER CARE FOR MORE THAN 12 MONTHS WITHOUT SHOWING REASONABLE PROGRESS IN CORRECTING CONDITIONS THAT LED TO REMOVAL IS NOT SUPPORTED BY THE FINDINGS OF FACT
15
IV. THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT IS INCAPABLE OF PROVIDING FOR THE PROPER CARE AND SUPERVISION OF THE CHILD WITHIN THE MEANING OF GS 7B-101 AND THAT THERE IS A REASONABLE PROBABILITY THAT SUCH INCAPABILITY WILL CONTINUE FOR THE FORESEEABLE FUTURE IS NOT SUPPORTED BY THE FINDINGS OF FACT
24 
CONCLUSION
31
CERTIFICATE OF SERVICE
32
TABLE OF CASES AND AUTHORITIES

Cases
In re A.C.F.____N.C. App. ____, 626 S.E. 2d 729, 734 (2006)
20

In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984)
12, 13

In re C.W. & J.W., 182 N.C. App.214, 641 S.E.2d 725 (2007)
8

In re Clark, 303 N.C. 592, 281 S.E.2d 47 (1981)
12

In re Hardesty, 150 N.C. App. 380, 563 S.E.2d 79 (2002)
7, 8

In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)
5, 25

In re Isenhour, 101 N.C. App. 550, 400 S.E.2d 71 (1991)
10, 15

In re J.S.L., 177 N.C. App. 151, 628 S.E.2d 387 (2006)


5, 10, 15, 25
In re Nesbitt, 147 N.C. App. 349, 555 S.E.2d 659 (2001)
18, 20

In re T.D.P., 164 N.C. App. 287, 595 S.E.2d 735 (2004), aff'd per curiam, 359 N.C. 405, 610 S.E.2d 199 (2005)
12



 TOA \h \c "2" \p 
Statutes
N.C.G.S. § 7B-101(9)
27

N.C.G.S. § 7B-1104
7

N.C.G.S. § 7B-1111(a)(2)
passim

N.C.G.S. § 7B-1111(a)(3)
passim

N.C.G.S. § 7B-1111(a)(6)
passim


 
QUESTIONS PRESENTED FOR REVIEW
I. WHETHER THE TRIAL COURT ERRED IN TERMINATING THE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C.G.S. 7B-1111(a)(6) TA \s "N.C.G.S. 7B-1111(a)(6)" , WHEN THE PETITIONER FAILED TO ALLEGE DEPENDENCY UNDER G.S. 7B-1111(a)(6) AS A GROUND TO TERMINATE THE RESPONDENT’S PARENTAL RIGHTS? 
II. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT HAD WILLFULLY FAILED TO PAY A REASONABLE PORTION OF THE COST OF CARE FOR THE CHILD IS SUPPORTED BY THE FINDINGS OF FACT?
V. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT WILLFULLY LEFT THE MINOR CHILD IN FOSTER CARE FOR MORE THAN 12 MONTHS WITHOUT SHOWING REASONABLE PROGRESS IS SUPPORTED BY THE FINDINGS OF FACT?
VI. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT IS INCAPABLE OF PROVIDING PROPER CARE AND SUPERVISION OF THE CHILD IS SUPPORTED BY THE FINDINGS OF FACT?
                STATEMENT OF THE CASE

   
On 14 January 2007, the Mecklenburg County Department of Social Services filed a motion to terminate the respondent’s parental rights to his minor child, DN (R pp. 180-191). The case came on for hearing before the Honorable Hugh B. Lewis, Judge Presiding in the District Court of Mecklenburg County, on the 27 March 2008 and 4 April 2008 (R p. 238). An order terminating the respondent’s parental rights was filed on 7 May 2008 (R pp. 238-246). 

Respondent filed notice of appeal from that order and served the notice on 9 May 2008 (R p. 275). The settled record was filed in the Court of Appeals on 25 July and docketed on 4 August 2008. 
       STATEMENT OF GROUNDS FOR APPELLATE REVIEW 

Respondent appeals as a matter of right, pursuant to N.C.G.S. § 7B-1001.

STATEMENT OF THE FACTS

Respondent Ahmet Unutmaz is the biological father of the minor child, DN (R p. 238). Mr. Unutmaz, who is a naturalized U.S. citizen from Turkey, was never married to the child’s mother, Mozella N. (R pp. 238 244). In 2003, Mr. Unutmaz was awarded sole legal and physical custody of DN (R p. 218-221).  
of sexual abuse was unsubstantiated (R p. 6; T p. 237).  
On 1 November 2006, the Dept. of Soc. Services filed a juvenile petition alleging that DN, who was nearly five years old, was a dependent, neglected and abused child. The agency had previously substantiated reports of neglect, and the  family had been receiving services (R pp. 3-5). The Dept. of Social Services obtained nonsecure custody of DN, and she was placed in foster care (R p. 12). On 24 January 2007, the respondent father entered into an Out-of-Home Family Services Agreement with DSS (R pp. 56-69).
An adjudicatory and dispositional hearing was held on 15 February 2007 (R pp. 76-83). The court found that DN’s mother had not served as her primary caretaker, due to mental health issues, substance abuse and criminal activity (R p. 77). The Court concluded that, as to her father, DN was a dependent child and, as to her mother, DN was a neglected and dependent child (R pp. 70-74, 76-79). Custody of DN remained with the Dept. of Soc. Services (R p. 73).  The court ordered Mr. Unutmaz to maintain employment, to allow home visits and cooperate with various offered services, to cooperate with the child’s play therapy appointments, to comply with the terms of his probation from an earlier DWI conviction, and not to allow any contact between the child and her mother (R pp. 48, 71). The court directed that the Dept. of Social Services might “place the child in the father’s home on trial placement as soon as it is determined his home is appropriate and play therapy is in place” (R p. 73). 
Review hearings were held on 10 May 2007, 29 August 2007, 14 November 2007 and 8 February 2008 (R p. 97, 131, 173, 232). At the 14 November 2007 hearing, the court found that Mozelle N.’s whereabouts were unknown. The court found that Mr. Unutmaz had not satisfactorily complied with the terms of the dispositional order, and that he had exhibited “erratic behavior” (R p. 174).  The court changed the plan for DN from reunification to adoption (R pp. 173-178). The court suspended all visitation between the respondent father and DN (R p. 177). The court ordered that the respondent father “may pursue the PCE [Parenting Capacity Evaluation] on his own, as well as his other case plan requirements” (R p. 178).   
On 14 January 2008 the Mecklenburg County Department of Social Services filed a Motion to Terminate Parental Rights, seeking to terminate the rights of both parents (R p. 180). The termination of parental rights hearing was conducted on 27 March and 4 April 2008 by the Honorable Hugh B. Lewis (R p. 238). After hearing evidence, the court terminated respondent’s parental rights under N.C.G.S. § 7B-1111(a)(2) TA \l "N.C.G.S. § 7B-1111(a)(2)" \s "N.C.G.S. § 7B-1111(a)(2)" \c 2 , § 7B-1111(a)(3) and § 7B-1111(a)(6).  
ARGUMENTS
I. THE TRIAL COURT ERRED IN TERMINATING THE RESPONDENT’S PARENTAL RIGHTS PURSUANT TO N.C.G.S. 7B-1111(a)(6) TA \s "N.C.G.S. 7B-1111(a)(6)" , WHEN THE PETITIONER FAILED TO ALLEGE DEPENDENCY UNDER G.S. § 7B-1111(a)(6) IN THE MOTION TO TERMINATE PARENTAL RIGHTS.


RESPONDENT’S ASSIGNMENTS OF ERROR 4 and 5
    
R p. 282
Introduction

The court concluded that the respondent was incapable of providing proper care and supervision for DN and that grounds existed to terminate the respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(6) TA \l "N.C.G.S. § 7B-1111(a)(6)" \s "N.C.G.S. § 7B-1111(a)(6)" \c 2 . Under that statute, the minor child must be found to be a dependent juvenile within the meaning of G.S. 7B-101. However, the petitioner did not allege dependency in the Motion to Terminate Parental Rights. At issue is whether the court can terminate the respondent’s parental rights under this statute when the ground was not alleged. 
Standard of Review

On appeal, the trial court’s conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) TA \l "In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000)" \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000)" \c 1 ;  In re J.S.L. TA \l "In re J.S.L.,____ N.C. App. ____, 628 S.E.2d 387 (2006)(COA05-768)" \s "In re J.S.L." \c 1 , 177 N.C. App. 151, 155, 628 S.E.2d 387, 389-90 (2006) TA \l "In re J.S.L., 177 N.C. App. 151, 628 S.E.2d 387 (2006)" \s "In re J.S.L., 177 N.C. App. 151, 155, 628 S.E.2d 387, 389-90 (2006)" \c 1 .
Factual Background
The petitioner’s Motion to Terminate Parental Rights alleged three grounds for termination of the respondent’s parental rights: 1) The respondent willfully left DN in foster care for more than twelve months without making reasonable progress (R p. 181); 2) The respondent failed to pay support for DN for a continuous period of six months next preceding the filing of the petition (R p. 182); and 3) The respondent willfully abandoned DN (R p. 182). 
In the order terminating respondent’s rights, the trial court concluded that the first two grounds existed, pursuant to, respectively, N.C.G.S. §§ 7B-1111(a)(2) and 7B-1111(a)(3) (R pp. 245-246). The court did not conclude that the respondent had willfully abandoned DN, as alleged by the Department’s Motion to Terminate. However, the court did conclude that grounds existed to terminate pursuant to N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)" , in that respondent was “incapable of providing for the proper care and supervision of the child within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future.” (R p. 246). 
Applicable Principles 

N.C.G.S. 7B-1111 contains the grounds upon which the court may terminate parental rights. Included in those grounds is the following: 

(6) That the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. 7B‑101, and that there is a reasonable probability that such incapability will continue for the foreseeable future. Incapability under this subdivision may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.
N.C.G.S. 7B-1111(a)(6) TA \s "N.C.G.S. 7B-1111(a)(6)" .

A petition for termination of parental rights must allege “[f]acts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights [listed in N.C. Gen. Stat. § 7B-1111] exist.” N.C.G.S. § 7B-1104 TA \l "N.C.G.S. § 7B-1104" \s "N.C.G.S. § 7B-1104" \c 1 .


While there is no requirement that the factual allegations in a petition for termination of parental rights be exhaustive or extensive, they must put a party on notice as to what acts, omissions, or conditions are at issue. In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002) TA \l "In re Hardesty, 150 N.C. App. 380, 563 S.E.2d 79 (2002)" \s "In re Hardesty" \c 1 .
Discussion


The trial court erroneously terminated the respondent’s parental rights under N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)" , when the petitioner failed to allege dependency as a ground for termination in its Motion to Terminate Parental Rights.  Terminating the respondent’s parental rights under N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)"  violated his due process rights and was prejudicial to him, since he was not given notice and an opportunity to be heard on that issue.   
   
A case recently decided by this Court addresses this issue directly. In In re C.W. & J.W., 182 N.C. App.214, 641 S.E.2d 725 (2007) TA \l "In re C.W. & J.W., 182 N.C. App.214, 641 S.E.2d 725 (2007)" \s "In re C.W. & J.W." \c 1 , the Department of Social Services alleged three grounds for termination of the respondent’s parental rights: 1) neglect, 2) willfully leaving the minor children in foster care, and 3) failing to pay child support. The trial court then terminated the respondent’s parental rights on the following three grounds: 1) neglect 2) willfully leaving the minor children in foster care, and 3) willful abandonment – despite the Department’s failure to allege willful abandonment as a ground for termination in its petition. 


This Court held that the trial court erred in terminating respondent’s parental rights on the abandonment ground because DSS did not allege abandonment as a ground for termination in its petition.  In its decision, this Court cited In re Hardesty TA \s "In re Hardesty" , and observed: 
Because it is undisputed that DSS did not allege abandonment as a ground for termination of parental rights, respondent had no notice that abandonment would be at issue during the termination hearing. Accordingly, the trial court erred by terminating respondent's parental rights based on this ground.
In re C.W. & J.W. TA \s "In re C.W. & J.W." , 182 N.C. App.214, 228-229, 641 S.E.2d 725, 735 (2007).
  
In the present case, because the petitioner’s Motion to Terminate Parental Rights did not allege dependency as a ground for termination, respondent had no notice that dependency would be at issue during the termination hearing. Therefore, the trial court erred when it terminated the respondent’s parental rights under G.S. § 7B-1111(a)(6), violating this Court’s holding in In re C.W. and J.W., and denying the respondent due process of law.
Conclusion

The trial court incorrectly terminated the respondent’s parental rights for dependency when dependency was not alleged by the petitioner in the motion to terminate. Therefore, the portion of the order terminating the respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)"  should be vacated.
 

II. THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE RESPONDENT’S PARENTAL RIGHTS FOR NON-SUPPORT, PURSUANT TO N.C.G.S. § 7B-1111(a)(3) TA \s "N.C.G.S. § 7B-1111(a)(3)" , WHEN THAT CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT.
     RESPONDENT’S ASSIGNMENT OF ERROR 14
R p. 246
Introduction

The court’s written order concluded that the respondent had failed to pay a reasonable portion of the cost of care for DN, although able to do so, and that grounds existed to terminate the respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(3) TA \s "N.C.G.S. § 7B-1111(a)(3)" .  At issue is whether the findings of fact support the trial court’s conclusion. 
Standard of Review


On appeal, the trial court’s conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 526 S.E.2d 838, 840 (2000);  In re J.S.L. TA \l "In re J.S.L.,____ N.C. App. ____, 628 S.E.2d 387 (2006)(COA05-768)" \s "In re J.S.L." \c 1 , 177 N.C. App. 151, 155, 628 S.E.2d 387, 389-90 (2006) TA \s "In re J.S.L." .  However, the trial court’s findings of fact are conclusive if they are supported by any competent evidence.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991) TA \l "In re Isenhour, 101 N.C. App. 550, 400 S.E.2d 71 (1991)" \s "In re Isenhour" \c 1 .
 TA \s "In re L.E.B, K.T.B., 169 N.C.App. 375 (2005)" Factual Background
At the conclusion of the termination hearing on 4 April 2008, Judge Lewis made an oral ruling and found nonsupport among the grounds to terminate the respondent mother’s parental rights (T p. 243), but not as a ground to terminate Mr. Unutmaz’s parental rights (T pp. 244-245). After that ruling, the Department’s attorney asked for asked for a confirmation: 
Mr. Edmonds: Your Honor, you found that the mother had not 

paid support, but you didn’t find that the father hadn’t

paid support.

The Court: I deemed that his providing money and clothing

would defeat that.

(T p. 246; lines 11-15).


However, the court’s oral ruling is apparently in conflict with the court’s written order, in which the court concluded that grounds existed to terminate both parents’ parental rights for nonsupport, pursuant to G.S. 7B-1111(a)(3): 

That the grounds set forth in GS 7B-1111(a)(3) have been established in that [DN] has been placed in the custody of the Mecklenburg County Department of Social Services, and Mozella Nicholas and Ahmet Unutmaz, for a continuous period of six months next preceding the filing of the motion to terminate their parental rights, have willfully failed to pay a reasonable portion of the cost of care for the child although physically and financially able to do so.

 (R p. 246).  
Neither the oral ruling nor the written order make findings regarding the respondent father’s ability to pay support.  
Applicable Principles
N.C.G.S. § 7B-1111(a)(3) TA \s "N.C.G.S. § 7B-1111(a)(3)"  provides a ground for the termination of parental rights if:

The juvenile has been placed in the custody of a county department of social services, a licensed child-placing agency, a child-caring institution, or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.

In order to terminate a parent's rights under N.C.G.S. § 7B-1111(a)(3) TA \s "N.C.G.S. § 7B-1111(a)(3)" , a trial court must find that the parent had the ability to pay child support. In re T.D.P., 164 N.C. App. 287, 289, 595 S.E.2d 735, 737 (2004), aff'd per curiam, 359 N.C. 405, 610 S.E.2d 199 (2005) TA \l "In re T.D.P., 164 N.C. App. 287, 595 S.E.2d 735 (2004), aff'd per curiam, 359 N.C. 405, 610 S.E.2d 199 (2005)" \s "In re T.D.P." \c 1 . A finding that a parent has ability to pay support is essential to termination for nonsupport on this ground. In re Ballard, 311 N.C. 708, 716-17, 319 S.E.2d 227, 233 (1984) TA \l "In re Ballard, 311 N.C. 708, 319 S.E.2d 227 (1984)" \s "In re Ballard" \c 1 .
A parent’s ability to pay is the controlling characteristic of what is a “reasonable portion” of the cost of foster care for the child which the parent must pay. In re Clark, In re Clark, 303 N.C. 592, 281 S.E.2d 47 (1981)" \s "In re Clark" \c 1 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981). 
Discussion


First, respondent would note that, in its oral ruling, the court clearly indicates that it does not find grounds to terminate the respondent’s parental rights for nonsupport. When directly queried by the Department’s attorney, Judge Lewis states that he is specifically not finding that Mr. Unutmaz failed to pay support. Instead, the court deems that the respondent’s provision of clothing and money to his daughter defeats a claim for nonsupport (T p. 246). Therefore, when the written order contains a conclusion that grounds exist to terminate Mr. Unutmaz’ rights under N.C.G.S. § 7B-1111(a)(3) TA \s "N.C.G.S. § 7B-1111(a)(3)" , it does not accurately reflect the court’s intent.  

Assuming, arguendo, that the court did intend to terminate on this ground, the issue here is not the duty to pay support. A reasonable interpretation of the trial court’s oral ruling is that the court considered respondent’s contributions of clothing and money constituted a reasonable portion of the cost of DN’s care. Rather, the court had a duty to make findings that Mr. Unutmaz had the ability to pay support, which is essential to termination for nonsupport on this ground, as required by In re Ballard TA \s "In re Ballard" , supra.

In Finding of Fact 64 of the termination order, the court recites the statutory grounds for terminating parental rights:
64. [DN] has been in the custody of the Mecklenburg County Department of Social Services, and Ahmet Unutmaz, for a continuous period of six consecutive months next preceding the filing of a motion to terminate his parental rights, has failed to pay a reasonable portion of the cost of care for the child although physically and financially able to do so.

(R p. 246).


However, mere recitation of the statutory language contained in G.S. § 7B-1111(a)(3) does not suffice; the trial court must make specific findings that the respondent has the ability to pay support.  Here, while the court makes findings that refer to the respondent’s employment (Findings of fact 28, 43, 44; see R pp. 241, 243), the court makes no findings regarding the respondent’s gross monthly income and expenses. The court received evidence that the respondent is an emigrant with little formal education (R p. 242). He was unable to demonstrate regular income (R pp. 241, 243) or consistently maintain utilities in his home (R pp. 239, 241), suggesting that he might not have the ability to pay support. However, without more specific findings, it impossible to determine if the respondent father is financially able to pay a reasonable portion of the cost of care for DN. 
Conclusion

The trial court erred in concluding that grounds existed to terminate the respondent’s parental rights for non-support under N.C.G.S. 7B-1111(a)(3). First, the written order did not reflect the court’s oral ruling, which specifically indicated that the respondent had not failed to pay support for the minor child. Second, the court’s order did not make any specific findings regarding the respondent’s ability to pay. Therefore, the portion of the order terminating the respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(3) TA \s "N.C.G.S. § 7B-1111(a)(3)"  should be vacated.
 
III. THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT FATHER WILLFULLY LEFT THE MINOR CHILD IN FOSTER CARE FOR MORE THAN 12 MONTHS WITHOUT SHOWING REASONABLE PROGRESS IN CORRECTING CONDITIONS THAT LED TO REMOVAL IS NOT SUPPORTED BY THE FINDINGS OF FACT.
RESPONDENT’S ASSIGNMENT OF ERROR 11
R p. 284
Introduction

The trial court concluded that the respondent had willfully left the minor child in foster care for more than 12 months, without showing reasonable progress in correcting the conditions which led to the removal of the child, and that grounds existed to terminate the respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(2) TA \s "N.C.G.S. § 7B-1111(a)(2)" .  At issue is whether the findings of fact support the trial court’s conclusion.     
Standard of Review


On appeal, the trial court’s conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 526 S.E.2d 838, 840 (2000);  In re J.S.L. TA \l "In re J.S.L.,____ N.C. App. ____, 628 S.E.2d 387 (2006)(COA05-768)" \s "In re J.S.L." \c 1 , 177 N.C. App. 151, 155, 628 S.E.2d 387, 389-90 (2006).  However, the trial court’s findings of fact are conclusive if they are supported by any competent evidence.  In re Isenhour TA \s "In re Isenhour" , 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).
Factual Background
On 1 November 2006, the Mecklenburg County Department of Social Services filed a juvenile petition alleging that DN was a dependent, neglected and abused child (R pp. 3-5).  Pursuant to the petition, DSS was granted nonsecure custody of DN (R p. 12).  DSS filed the juvenile petition primarily because the father did not have stable housing (T pp. 6-7). On 24 January 2007, the respondent father entered into an Out-of-Home Family Services Agreement with DSS (R pp. 56-69) That Agreement identified the following concerns and set the following objectives: 1) Concern: none identified; Objective: complete an assessment with the FIRST Program 2) Concern: unstable employment; Objective: maintain stable employment 3) Concern: frequent moving and lack of permanent housing; Objective: maintain an appropriate, safe and stable living environment 4) Concern: inappropriate supervision; Objective: complete parenting classes 5) Concern: DWI and suspended license: Objective: resolve any substance abuse issues and is to maintain sobriety on an ongoing basis-the respondent father was to begin and complete treatment at the Chemical Dependency Center 6) Concern: none identified; Objective: maintain regular visitation with his child 7) Concern: none identified; Objective: maintain regular contact with the YFS social worker (R pp. 57-63).  
The court held an adjudicatory hearing on 15 February 2007, and DN was adjudicated a dependent child as to the respondent (R pp. 73).  As to the respondent father, the court ordered that supervised visits with the respondent father continue and that the Department “may place the child in the father’s home on trial placement as soon as it is determined his home is appropriate and play therapy is in place” (R p. 73).  

At the time of the termination of parental rights hearing in March and April 2008, the respondent had accomplished the following toward his case plan: 1) completed an assessment with the FIRST Program (R pp. 203); 2) secured employment at a gas station (R p. 203); 3) completed a parenting class (R pp. 204, 211); 4) maintained appropriate, safe and stable housing (R p. 204): 5) maintained regular visitation with his child, until the court changed the plan to adoption and suspended visitation in November 2007 (R pp. 204-205); 6) maintained regular contact with his social worker, until the court hearing in November 2007 (R p. 205); 7) completed 20 hours of DWI treatment (R p. 203); 8) participated in the NOVA program for domestic violence (R p. 209, T pp. 171-172); and 9) completed a mental health assessment with CMC-BHC, although he did not receive counseling (R pp. 203).  In addition to substantially complying with the Family Services Agreement, the respondent met with DN’s play therapist (R p. 114), submitted to a Parenting Capacity Evaluation (PCE) (R pp. 248-274) and provided money and clothing to DN (T p. 18).  
Applicable Principles

N.C.G.S. § 7B-1111(a)(2) TA \s "N.C.G.S. § 7B-1111(a)(2)"  provides a ground for the termination of parental rights if:

The parent has willfully left the juvenile in the foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.


“Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort.”  In re Nesbitt, 147 N.C. App. 349, 555 S.E.2d 659 (2001) TA \l "In re Nesbitt, 147 N.C. App. 349, 555 S.E.2d 659 (2001)" \s "In re Nesbitt" \c 1 .   

Discussion

The trial court erroneously concluded the respondent failed to make reasonable progress in correcting the conditions that led to the removal of the minor child, DN. To properly terminate parental rights pursuant to N.C.G.S. § 7B-1111(a)(2) TA \s "N.C.G.S. § 7B-1111(a)(2)" , the court must evaluate: 1) the parent’s progress; 2) the circumstances that may impact that progress; 3) the relevant time period; and 4) the conditions which led to the removal of the child. Each of these elements will be examined in regard to this case.
A. CONDITIONS WHICH LED TO REMOVAL OF THE CHILD


This element is crucial, linking ground for termination to the initial removal of the child.  It is implicit within this section that there must be a link between the failure to make progress and the initial removal.  At the initial removal stage, the Juvenile Code imposes rigorous requirements to protect the rights of parents, so that the government will not unnecessarily interfere with the parents’ relationship with their children.  It would be unfair to impose upon a parent the duty of correcting conditions that have not been proven to exist after a full hearing.

Although the juvenile petition contains vague allegations of 

domestic violence between the mother and the respondent father and an allegation that the respondent received a DUI in 2005 and that DN was in the car at the time of the offense, in this case the conditions which led to the removal of the child from the respondent’s home were inappropriate supervision and the respondent father’s lack of stable housing (R pp. 3, 4; T pp. 6-7).  Social Worker Stephanie Grey testified that the primary reason she filed the juvenile petition on 1 November 2006 was that the father did not have stable housing (T pp. 6-7). The petition contains no specific allegations of domestic violence, no allegations that the respondent was the perpetrator of domestic violence and no recent allegations of domestic violence (R pp. 3-5).  The alleged incident of domestic violence between the parents occurred in April of 2007, after DN’s removal from the home (R p. 240).  In the order terminating parental rights the court finds specific incident’s of domestic violence between the respondent and his ex-wife, Ms. Shum, which occurred in 1992 and 1993 (R p. 242). In 2005, DSS investigated the DWI incident and the case was closed due to a reduced risk of harm to DN (R p. 250).  
B. THE RELEVANT TIME PERIOD


The determinative time “for more than twelve months” begins when the child was placed in foster care pursuant to a nonsecure order on 1 November 2006 and expires on 14 January 2008 when the Motion to Terminate Parental Rights was filed (R pp. 12, 180-182).  A parent’s reasonable progress is evaluated up to the termination hearing.  In re A.C.F.____N.C. App. ____, 626 S.E. 2d 729, 734 (2006) TA \l "In re A.C.F.____N.C. App. ____, 626 S.E. 2d 729, 734 (2006)" \s "In re A.C.F." \c 1 .   
C. PARENT’S PROGRESS


The Court, in evaluating whether the respondent made reasonable progress in correcting the conditions which led to removal of DN, must determine whether there is clear, cogent and convincing evidence to support the trial court’s finding that the respondent failed to make reasonable progress in correcting the conditions which led to DN’s removal and if so, whether such failure was willful. Willfulness is established when the respondent “had the ability to show reasonable progress, but was unwilling to make the effort.”  In re Nesbitt TA \s "In re Nesbitt" , supra.  Here, the record contains ample evidence that the respondent made reasonable progress in correcting the conditions that led to the removal of DN.  

At the time of the termination hearing, the respondent had completed all of the objectives of the In Home Family Services Agreement, had either completed or was working toward completion of all of the objectives of his Out of Home Family Services Agreement, had complied with an additional court order for a Parenting Capacity Evaluation, had met with the child’s therapist, and  Lydia Duncan at The Center for Creativity and Healing and had provided money and clothing to the minor child.   


Of the objectives established in the Out of Home Family Services Agreement, only two address the issues that led to the removal of the child.  ND was removed from her father’s home due to inappropriate supervision and unstable housing (T pp. 6-7).  To address the issue of improper supervision, the respondent completed parenting classes (R pp. 210, 243). To address the issue of unstable housing, the respondent obtained appropriate housing in July of 2007 (R pp. 107, 128, 155, 168-172).  The home was on a well and initially did not have running water, however, the respondent planned on scheduling an appointment with a company that would fix the water problem (R p. 107).  On 8 August 2008 the respondent father called the social worker to inform her that the water was working (R p. 113). Nothing in the record supports the trial court’s finding that the respondent father was unable to maintain utilities in his home (R p. 240).


The respondent obtained employment at a restaurant, on a ice cream truck and at a gas station (T p. 91). He left his job on the ice cream truck to take a job at a gas station for security reasons and an increase in pay (T p. 91-92).  At the termination hearing, Permanency Planning supervisor Nicole Bonner testified that the respondent father had been consistently employed for a period of a year or more (T p. 93).          

On 14 November 2006, the respondent had a substance abuse assessment at McLeod which recommended twenty hours of substance abuse treatment (R p. 163).  The respondent completed the twenty hours of substance abuse treatment and remained clean from alcohol and drugs (R p. 165, 243, 257). 


The respondent completed an assessment with the FIRST Program which recommended a mental health assessment and domestic violence counseling (R p. 116, 128)  Initially, the respondent- father was not receptive to mental health or domestic violence services, however, he did have a mental health assessment at CMC-BHC and enrolled in and was attending domestic violence classes through NOVA (R pp. 116-117, 209, 257).  On 20 October 2007, the respondent contacted Social Worker Wagoner “wanting to know about therapy.  SW Wagoner stated that she would speak with Ms. Duncan regarding the issue” (R p. 161).  Nothing in the record indicates that SW Wagoner contacted Ms. Duncan or informed the respondent about therapy.   

The respondent maintained regular visitation with DN (R pp.  92, 108, 128, 156).  DN enjoyed her visits with her father, they are bonded and have a good relationship (R pp. 108; T pp. 10-11).  


The case plan called for the respondent to contact the social worker at least twice monthly (R p. 63).  The respondent maintained regular contact with his social workers until reasonable efforts were ceased at the 14 November 2007 Permanency Planning Hearing (R pp.  92, 108, 156).  Social Worker Wagner’s DSS Court Summary from 14 November 2008 states that the respondent father did not consistently contact her but that he sporadically contacted others at DSS and sometimes had other people speak on his behalf (R p. 156). The 14 November 2007 Reasonable Efforts Report shows that the respondent sometimes needs a Turkish interpreter (R p. 160).  

In addition, the respondent participated in an assessment with the Center for Creativity and Learning (R pp. 257).  The respondent also began a Parenting Capacity Evaluation, however, before he could complete the evaluation, his parental rights were terminated and the evaluator terminated the evaluation (R p. 248-274).    

The respondent’s substantial compliance with his case plan shows he made reasonable progress in correcting the conditions which led to removal of the child.   
D. CIRCUMSTANCES THAT MAY IMPACT THE PARENT’S PROGRESS        


The respondent is a Turkish immigrant.  The language barrier and cultural difference are circumstances that may impact the respondent’s progress (R p. 244).    
Conclusion


The trial court incorrectly terminated the respondent’s parental rights for failure to make reasonable progress and the portion of the termination order terminating the respondent’s parental rights pursuant to N.C.G.S. § 7B-1111(a)(2) TA \s "N.C.G.S. § 7B-1111(a)(2)"  should be vacated.
 

IV. THE TRIAL COURT’S CONCLUSION OF LAW THAT THE RESPONDENT IS INCAPABLE OF PROVIDING FOR THE PROPER CARE AND SUPERVISION OF THE CHILD WITHIN THE MEANING OF GS 7B-101 AND THAT THERE IS A REASONABLE PROBABILITY THAT SUCH INCAPABILITY WILL CONTINUE FOR THE FORESEEABLE FUTURE IS NOT SUPPORTED BY THE FINDINGS OF FACT. 

RESPONDENT’S ASSIGNMENT OF ERROR 8.

R p. 246
Introduction

Assuming,
arguendo, that the Court does not find that the trial court erroneously terminated the respondent’s parental rights under N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)"  when DSS failed to allege dependency in the Motion to Terminate Parental Rights, as discussed argued in Argument I, then at issue is whether the findings of fact support the conclusion that grounds exist for termination of parental rights pursuant to N.C.G.S. § 7B-1111(a)(6).  

Standard of Review


On appeal, the trial court’s conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) TA \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000)" ; In re J.S.L. TA \l "In re J.S.L.,____ N.C. App. ____, 628 S.E.2d 387 (2006)(COA05-768)" \s "In re J.S.L." \c 1 , 177 N.C. App. 151, 155, 628 S.E.2d 387, 389-90 (2006). TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996)" \s "Starco" \c 1  TA \l "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996)" \s "Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15(1996)" \c 1 

 TA \s "Starco" 
Factual Background
The trial court concluded as a matter of law that the respondent is “incapable of providing for the proper care and supervision of the child within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future” (R p. 246).  The court made the following findings of fact to support its conclusion:

65. Ahmet Unutmaz is incapable of providing for the proper care and supervision of the child, such that the child is a dependent child within the meaning of G.S. 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future.
 (R p. 245)
66. The father is incapable of providing for the child due to his inability to demonstrate regular income, maintain utilities in the home, and his refusal to keep the mother away from the child (R p. 246).


The respondent completed parenting classes to address the issue of improper supervision (R pp. 204, 211).  The respondent was consistently employed for a period of one year or more and had appropriate housing for himself and the minor child (R p. 204; T p. 93).   

The trial court did not find as fact or conclude as a matter of law that the respondent lacked appropriate alternative child care.   
Applicable Principles 

N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)"  provides a ground for terminating parental rights based on dependency.  Pursuant to N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)"  parental rights may be terminated if the court finds as follows:

That the parent is incapable of providing for the proper care and supervision of the juvenile, such that the juvenile is a dependent juvenile within the meaning of G.S. § 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future. Incapability under this subdivision may be the result of a substance abuse problem, mental retardation, mental illness, organic  brain syndrome, or any other cause or condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement. 

N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)" .


N.C.G.S. § 7B-101(9) TA \l "N.C.G.S. § 7B-101(9)" \s "N.C.G.S. § 7B-101(9)" \c 2  defines a dependent juvenile as follows:

A juvenile in need of assistance or placement because the juvenile has no  parent, guardian, or custodian responsible for the juvenile’s care or supervision or whose parent, guardian, or custodian is unable to provide for the care or supervision and lacks an appropriate alternative child care arrangement. 
N.C.G.S. § 7B-101(9) TA \s "N.C.G.S. § 7B-101(9)"  (Emphasis added).
Discussion

In terminating parental rights pursuant to N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)" , the trial court’s conclusion that the respondent father is incapable of providing for the proper care and supervision of the child within the meaning of GS 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future, is not supported by the findings of fact.  

The trial court’s finding that the respondent “is incapable of providing for the child is due to his inability to demonstrate regular income, maintain utilities in his home, and his refusal to keep the mother away from the child” is not supported by the evidence (R p. 245). The evidence in this case shows that the respondent maintained stable employment, had appropriate housing and did not have the minor child around her mother.

EMPLOYMENT 


The evidence shows that the respondent maintained stable employment. At the 29 August 2007 permanency planning hearing, the DSS Court Summary stated that the respondent worked on an ice cream truck but had changed jobs and was currently working at an Exxon gas station (R p. 107).  The respondent changed jobs for “security and an increase in pay” (R p. 107).  The respondent provided the social worker with several paycheck stubs to verify his income (R p. 107).  The trial court found at the 29 August Review Hearing that the respondent had “secured employment since his release from jail and has verified his employment” (R p. 128).  At the 14 November 2007 Permanency Planning Hearing, the respondent remained employed at the Exxon gas station (R p. 155).  At the November court hearing, the respondent brought several pay stubs to verify his employment (R p. 241). Permanency Planning Supervisor Ms. Bonner testified at the termination hearing that there had been consistency of employment and that the respondent has been employed for a year or more (T p. 92-93).  

Social Worker Wagner told Dr. Johnson, the psychologist performing the Parenting Capacity Evaluation, that the respondent had “complied with most elements of his Case Plan” (R p. 257).  Social Worker Wagner also stated that the respondent father was attending parenting classes, participating in classes through NOVA, had an assessment with CMC-BHC, had a job, had a home and had been clean from alcohol and drugs (R p. 257).   
APPROPRIATE HOUSING

In July of 2007, the respondent obtained appropriate housing for himself and DN (R pp. 107, 128, 155, 168-172, 174).  Initially, the home did not have running water; however, the respondent fixed the water problem in August of 2007 (R p. 107, 113, 155).  There is nothing in the record showing there were any other problems with the respondent’s utilities at the home he lived in at the time of the termination hearing. 
Refusal To Keep The Mother Away From The Child 

Since 1 November 2006, the minor child has been in the custody of the Mecklenburg County Department of Social Services (R p. 239). The respondent has not had DN in his home since then, so it is impossible to say that he refused to keep the mother away from the child.  In addition, at the time of the termination hearing, the whereabouts of the mother were unknown (T p. 4).  In the court’s 10 May 2007 Review Order, the court found that during a visit to the respondent- father’s home, DSS found the mother in the home (R p. 98). At the time, the child was in the Department’s custody and had not lived in Mr. Unutmaz’ home since November 2006. This isolated incident of allowing the mother into his home does not support a finding that the respondent refuses to keep the minor child away from the mother.     
ALTERNATIVE CHILD CARE ARRANGEMENT


      Even when a child has no parent able to provide for their care, the child is not a dependent juvenile within the meaning of G.S. § 7B-101 if the parent has an appropriate alternative child care arrangement. Parental rights may not be terminated for dependency when the parent has an appropriate child care arrangement.  N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)" .  In this case, the court made no findings regarding appropriate alternative child care.   
Conclusion

The trial court’s conclusion that the respondent is incapable of providing care for the minor child, such that the minor child is a dependent child is legally insufficient because the evidence does not support the finding of fact, the findings of fact do not support the conclusions of law and the court failed to make a finding that the respondent father lacks appropriate child care alternatives.  Here, the evidence shows that the respondent is employed, has appropriate housing and has not had the minor child around the mother.  Thus, the trial court incorrectly terminated the respondent’s parental rights under N.C.G.S. § 7B-1111(a)(6) TA \s "N.C.G.S. § 7B-1111(a)(6)" , and this Court should vacate that portion of the termination order.  
CONCLUSION

For the reasons argued above, the trial court erred in determining that grounds existed to terminate the respondent’s parental rights under N.C.G.S. §§ 7B-1111(a)(2), 7B-1111(a)(3) and 7B-1111(a)(6). Therefore, this Court should vacate the order terminating the respondent’s parental rights to the minor child and dismiss the petition. 
Respectfully submitted, this ______ day of August, 2008. 
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� Respondent maintains that this finding of fact is actually a conclusion of law:


 


...the classification of a determination as either a finding of fact or a conclusion of law is admittedly a difficult.  As a general rule, however, any determination requiring the exercise of judgment, or the application of legal principles, is more properly classified a conclusion of law. 





In re Everette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 (1999). 


Upon recognizing that the “finding” at issue is actually a legal conclusion, this Court must review it to determine whether the other properly-denominated findings support this conclusion.  








� Respondent maintains that this finding of fact is actually a conclusion of law (see Footnote 1, above). Upon recognizing that the “finding” at issue is actually a legal conclusion, this Court must review it to determine whether the other properly-denominated findings support this conclusion.  








