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Questions Presented:

I. Whether the petition to terminate parental rights was void ab initio and conferred no subject matter jurisdiction, as it failed to comply with statutory mandates. 

II.        Whether the trial court erred in concluding that grounds existed under NCGS 7B-1111 (a) (1) to terminate the parental rights of the respondent D.H., since the findings of fact do not support the conclusion that respondent willfully left her child in foster care or placement outside the home for more than 12 months without making reasonable progress in 12 months in correcting the conditions which led to the removal of the child from her care. 

Statement of the Case

This appellant agrees in all respects with the Statement of the Case presented by appellant D.M. Sr. This matter came on for trial upon the filing of a petition for termination of the parental rights of appellant D.H. and appellant D.M. Sr. to their child, D.M. Jr., at the February 27, 2006, and March 15, 2006, civil sessions of the civil District Court of Mecklenburg County, Judge Louis A. Trosch, presiding. From a judgment and order terminating the rights of both parents, respondent D.H. gave written notice of appeal dated and served April 19, 2006. The transcript was ordered on May 24, 2006, and was delivered to the parties on July 19, 2006. The record was filed on August 22, 2006, and docketed on August 23, 2006, in the North Carolina Court of Appeals. 

Statement of Grounds for Appellate Review

This Court has jurisdiction over this appeal by virtue of NCGS 7A-27 c  and NCGS 7b-1002 and 7B-1113, and as result of the timely entry of notices of appeal after entry of the judgment of the trial court on April 20, 2006.   

Statement of the Facts

            Respondent D.H., herself a juvenile at the time of the filing of the petition,  is the mother of the child D.M. Jr. , and D.M. Sr. is his father. Tr. at p. 59. On August 18, 2004, a petition alleging neglect and dependency was filed, and a nonsecure order obtained (R.p. 4-5); on October 19, 2004, an adjudication was made as a result of domestic violence in the home. R.p. 4-7, 213-214. A case plan was developed by the Department (transcript at 206, 218) and required the appellant, then age sixteen, to do the following:    (a) maintain her own placement; (b) recognize that, if she was in a relationship with D.M. Sr., that he “would be assessed by DSS and the Court as to [his] appropriateness to be around the child; (c) have a substance abuse assessment, accept random drug tests, and not use drugs; (d) complete a domestic violence assessment and take recommended referrals; (e) complete parenting classes; (f) follow recommendations made in the Parental Capacity Evaluation; (g) attend medical appointments for the child; (h) continue in school; (i) participate in therapy; (j) maintain contact with her case worker; and (k) participate in supervised visitation.    

           Her compliance was as follows: (a) she did not maintain her placement at Elon (transcript at p. 87), but later achieved some stability in her home life and relationship with her mother;  (b) she maintained an “up and down” relationship with the father of the child; as of the date of the hearing, she had terminated that relationship because “I know how he is now”, and it appeared that his refusal to participate in the Nova program and other problems would hurt her chances at reunification;    (c) she submitted to successful drug tests;  (d) she completed her assessment for domestic violence counseling and attended two therapy sessions, thereafter calling in advance to tell the therapist she was ill, and was terminated from “that group cycle”, but was thereafter eligible to come back (Tr. At 19); (e) she completed parenting classes (Tr. At 168);  (f) she cooperated in the development of her parental capacity examination (Tr. At 33); (f) there appear to be no specific recommendations in the Parental Capacity Evaluation to follow; (g) there appears to have been no problem with attendance at medical examinations; (h) she stopped coming to charter school, although she was in GED school (Tr. At 103); (i) she has been “open and honest” and has participated in one-on-one therapy (Tr.  At 126), family therapy (Tr.  At 196) and domestic violence therapy at the Women’s Commission (Tr. At 217);  (k) she made thirty-five out of fifty-one visits, growing “increasingly friendly and interactive” with the child as time went on, (transcript at 150), visited appropriately, and provided practical gifts for the child (Transcript at 197) . Visiting and compliance requires extensive travel by bus.  She was employed during some of these times, at Subway. Transcript at 204.  The Parenting Capacity Evaluation (Transcript at 194) shows D.H.  to be immature in some ways; driven; capable and possessed of the skills necessary to cope with her relationships, but particularly torn between her relationship with D.M. and her realization that his actions may have hurt her ability to reunify with her baby. 

           The trial court found: that domestic violence issues continue in the case; that “It has cost $28,810.23 to maintain the juvenile in foster care”; that the mother understood her case plan but failed to apply herself toward its objectives; that age appropriate services were offered to this minor mother; that the issues at trial were the same as those at the time of taking, and that no significant progress had been made; and that the mother had not shown maturity sufficient to parent the juvenile; and ordered the termination of parental rights. R.p. 225.    

Argument

II. The petition to terminate parental rights was void ab initio and conferred no subject matter jurisdiction, as it failed to comply with statutory mandates. 

Assignment of Error No. 28, R.p. 170 through 175. 

Assignment of Error No. 29, R.P. 170 through 175. 

Standard of Review

The Court conducts a de novo examination in matters of subject matter jurisdiction, which may be raised at any time. Raleigh Rescue Mission v. Board of Adjustment of City of Raleigh, 153 N.C. 737, 740, 571 S.E. 2d  588, 590 ( 2002); Beauchesne v. UNC, 125 N.C. App. 457, 468, 481 S.E. 2d 685, 692  (1997).

A. The petition is deficient in that it failed to comply with NCGS 7B-1104. 

As stated in the brief of appellant D.M. Sr., the TPR petition herein (R.p. 170): does not identify the petitioner as one authorized to file a petition to terminate parental rights; does not list the name and address of the person or agency to whom custody of the juvenile has been given; and does not attach an order granting legal custody of the child with any person or entity.  NCGS 7b-1104 provides that the petition…”shall set forth such of the following facts as are known; and with respect to the facts which are unknown to the petitioner… shall so state ….(2) the name and address of the petitioner or movant and facts sufficient to identify the petitioner or movant as one authorized by GS 7B-1103 to file a petition or motion. …(5) the name and address of any person or agency to whom custody of the juvenile has been given by a court of this or any other state; and a copy of the order shall be attached to the petition or motion; …”  NCGS 7b-1104 (2) and (5) (emphasis added). In this instance, the petition fails to state the required information. The use of the word “shall” is a mandate; the failure to follow the mandate of the statute is an error and the appellant need not show prejudice. In re Wade, 67 N.C. 708, 711 (N.C. App. 1984). The failure by the Petitioner to set for the required information is reversible error, and may be raised for the first time on appeal. . See In re T.B., __   N.C. App. ___ (N.C.App. 2006);  In re T.R.P., 173 N.C. App. 541 (2005).  

.

II.   The trial court erred in concluding that grounds existed under NCGS 7B-1111 (a) (1) to terminate the parental rights of the respondent D.H., since the findings of fact do not support the conclusion that respondent willfully left her child in foster care or placement outside the home for more than 12 months without making reasonable progress in 12 months in correcting the conditions which led to the removal of the child from her care. 

Assignment of Error #3. 

Standard of Review

  "On appeal, our standard of review for the termination of parental rights is whether the trial court's findings of fact are based upon clear, cogent and convincing evidence and whether the findings support the conclusions of law." In re Baker, 158 N.C.App. 491, 493, 581 S.E.2d 144, 146 (2003) (citations and internal quotations omitted).  The trial court's "conclusions of law are reviewable de novo on appeal." Starco, Inc.v.AMG Bonding and Ins.Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996). 

  A termination of parental rights  proceeding involves two separate analytical phases: (1) an adjudication stage and (2) a dispositional stage. In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). A different standard of review applies to each phase.       "At the adjudication stage, the party petitioning for the termination must show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights  exist." In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997). The standard for appellate review is whether the trial court's findings of fact are supported by clear, cogent, and convincing evidence and whether those findings of fact support its conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001). "Clear, cogent, and convincing describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt." N.C. State Bar v.Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323, cert. denied, 314 N.C. 117, 332 S.E.2d 482 (1985).

      If the petitioner meets its burden of proving at least one ground for termination of parental rights  exists under N.C. Gen. Stat. . 7B-1111(a), then the trial court proceeds to the dispositional phase and determines whether termination of parental rights  is in the best interest of the child. N.C. Gen. Stat. . 7B- 1110(a) (2005). N.C. Gen. Stat. . 7B-1111(a) (2005) states: 

      The court may terminate the parental rights upon a finding of one or more of the following:

….

          (2) The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.

            " A finding of willfulness does not require a showing that the parent was at fault. Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort." In re C.C., ___ N.C. App. ___, ___, 618 S.E.2d 813, 819 (2005) (internal quotations omitted). 

      In In re Nolen, the respondent mother allegedly failed to make reasonable progress. 117 N.C. App. 693, 699, 453 S.E.2d 220, 224 (1995). This Court held the "respondent's alcoholism and abusive living arrangement [had] continued," and the "respondent [had] not obtained positive results from her sporadic efforts to improve her situation." Id. at 699-700, 453 S.E.2d at 224-25.    In In re Baker, this Court held the respondent father willfully left his child in foster care for more than twelve months without making reasonable progress towards correcting the circumstances that led to his child's removal. 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003). The respondent father's son had bruises on his body from "improper discipline" administered by the respondent father. Id. at 495, 581 S.E.2d at 147. The respondent father attended anger management classes, but the therapist who taught the classes testified the respondent father had a limited understanding of the concepts involved.Id. at 496, 581 S.E.2d at 148. The respondent father did not complete parenting classes, failed to complete the requirements of the case plan, and refused to sign a DSS family plan for reunification. Id.  "Extremely limited progress is not reasonable progress."  Nolen at 700; see also In re Fletcher, 148 N.C. App. 228, 235-236, 558 S.E.2d 498, 502 (2002); In re Bishop, 92 N.C. App. 662, 670, 375 S.E.2d 676, 681 [(1989)] “extremely limited" progress).

Any examination of the facts of this case has to begin with the extremely tender age of respondent mother at the time of the taking of the child, the adjudication, and the termination of parental rights. Respondent, age sixteen, with no driver’s license, no car, no private means of transportation, no marketable skills, no degree, and what the record may show as a degree of maturity typical of a child of her age, was given a listing of some 11 goals as part of her case plan.  The logistics of coping with appointments, visits, evaluations, and therapy, seen together, are a nightmare; more so, when means are terribly limited and respondent is immature. She has made some effort to achieve all of them; she has been successful in some. While she did run from her placement at Elon, the record appears to show that she achieved some stability in her subsequent residence with her mother. She has been employed and was employed at the time of the hearing,. She was cooperative in all evaluations, and appears to have obtained great benefit from her one on one therapy. Most impressive, she has been able to complete thirty-five visits with the child,  these being possible through bus trips of one and one half hours each . During these visits, she grew growing “increasingly friendly and interactive” with the child as time went on, (transcript at 150), visited appropriately, and provided practical gifts for the child (transcript at 197) .  She did not do well in an organized school setting but is enrolled in the GED program. While federal and state requirements mandate  a sometimes painfully short period of time in which to achieve reunification,  in the year that respondent had, she  showed what may be characterized as “significant” progress, at an age where she should have had none of these responsibilities. 

The case plan , ambiguously, states that respondent should recognize that, if she was in a relationship with D.M. Sr., that he “would be assessed by DSS and the Court as to [his] appropriateness to be around the child”. It does not prohibit that relationship; as it turns out, respondent DM Sr. was noncompliant in failing to attend the Nova program, and ultimately the trial court faulted respondent D.H. for her continuing contact with the child’s father, despite aspects of the visitation arrangement which encouraged that contact, at least for a part of the time. Here, respondent had a Sophie’s Choice: was torn between her recognition of the value of a caring father to the child and the encouragement of that relationship, and the eventual disapproval of the Department. 

The instant case is factually much like  In re Matherly, 149 N.C. App. 452 (2002). There, as here, a child of fifteen had a child and at the age of seventeen was terminated for a lack of progress in her case plan.  

  Further, we note that the trial court's written findings as to respondent's financial and employment abilities do not evidence an appropriate consideration of respondent's age. She was fifteen years old when DSS first took custody of Tammy and was seventeen when the petition to terminate her parental rights was filed. Throughout the trial court's involvement, respondent herself was a juvenile, an unemancipated minor, under N.C. Gen. Stat. § 7B-101(14). 

      A careful evaluation of the facts by the trial court here is critical…. there was no finding that respondent was emancipated and legally competent to "establish" her own residency when respondent was only sixteen years old. DSS's "care plan" had included a requirement that she do so….      Additionally, there must be a proper application of the words "willfully" in grounds (2) and (3) and "incapable" in ground (6) under N.C. Gen. Stat. § 7B-1111. This Court has had numerous occasions to consider the meaning of willfulness as used in statutes such as these. The word 'imports knowledge and a stubborn resistance. . . one does not willfully fail to do something which it is not in his power to do.'" In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137 (1982)(Carlton, J., dissenting)(citations omitted), appeal dismissed, 459 U.S. 1139, 74 L. Ed. 2d 987 (1983). Evidence showing a parents' ability, or capacity to acquire the ability, to overcome factors which resulted in their children being placed in foster care must be apparent for willfulness to attach. In re Wilkerson, 57 N.C. App. 63, 291 S.E.2d 182 (1982). In the instant case, it is not apparent from the trial court's order that "willfulness" was adequately addressed. 

      The trial court must make specific findings of fact showing that a minor parent's age-related limitations as to willfulness have been adequately considered. See generally, N.C. Gen. Stat. § 7B-1110(b) (1999). Likewise, the juvenile court is under a duty to make findings as to whether a minor parent's inevitable move into adulthood is likely to cure what would otherwise form the basis of an incapability under section 7B-1111(a)(6). 

                                                                                       Id. at ___.  

Accord, J.G.B.,   ___  N.C. App. _____ , COA05-918  (May 2006). There, the seventeen-year-old respondent entered into three case plans with DSS, aimed at reunification and much like the instant plan. 

The trial court notes, in its Finding of Fact #31 , r.p. 218, that it is obligated “to find that the minor parent has been offered age appropriate services”  and to “consider the maturity level of the minor parent and whether or not the parent’s failure to make reasonable progress on the case is due to age or some other factor”. The court states that “age appropriate services have been offered”,  (repeated in Finding of Fact #35, r.p. 220), but does not articulate what they are. Finding of Fact #36 does state that she was placed at Elon “due to [her] age”, but does not articulate why Elon is particularly age appropriate; Finding of Fact #40 references the therapist’s success with teenage mothers, but does not elaborate further.  

Conclusion

For the reasons stated, appellant respectfully requests that the judgment of the trial court be reversed.
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