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QUESTIONS PRESENTED

  
I.
WHETHER THE PETITION TO TERMINATE PARENTAL RIGHTS WAS

VOID AD INITIO AND CONFERRED NO SUBJECT MATTER JURISDICTION UPON THE COURT AS IT FAILED TO COMPLY WITH STATUTORY MANDATES SINCE THE PETITION FAILED TO IDENTIFY THE PETITIONER AS ONE AUTHORIZED BY G.S. 7B-1103 TO FILE A PETITION, THE PETITION FAILED TO SET FORTH THE NAME AND ADDRESS OF ANY PERSON OR AGENCY TO WHOM CUSTODY OF D.M., JR HAS BEEN GIVEN BY ANY COURT AND BECAUSE NO ORDER CONFERRING CUSTODY OF THE CHILDREN UPON THE PETITIONER WAS ATTACHED?

II.  WHETHER THE TRIAL COURT’S FINDINGS OF FACT FAILED TO SUPPORT ITS CONCLUSION OF LAW THAT D.M., SR. WILLFULLY FAILED 

TO PAY A REASONABLE PORTION OF THE COST OF FOSTER CARE FOR HIS MINOR CHILD D.M., JR.?

III. WHETHER THE TRIAL COURT ERRED IN ITS FINDING OF FACT NUMBERS 14, 16, AND 23 SINCE THESE FINDINGS WERE NOT SUPPORTED 

BY CLEAR, COGENT AND CONVINCING EVIDENCE?

IV. 
WHETHER THE TRIAL COURT MADE INSUFFICIENT FINDINGS OF

FACT TO SUPPORT ITS ORDER THAT GROUNDS EXISTED UNDER N.C.G.S. 

SECTION 7B-1111(A)(2) IN ORDER TO TERMINATE THE RESPONDENT’S PARENTAL RIGHTS?

V. 
WHETHER THE TRIAL COURT FAILED TO MAKE SUFFICIENT FINDINGS OF FACT TO SUPPORT ITS CONCLUSION OF LAW THAT D.M., JR. WAS IN A STATE OF NEGLECT AT THE TIME OF THE TERMINATION HEARING?

STATEMENT OF THE CASE
This case came on for trial upon a petition for termination  of parental rights of the appellant, D.M., Sr., to his child, D.M., Jr. at the February 27, 2006 and March 15, 2006 Civil Sessions of the Juvenile District Court of Mecklenburg County, the Honorable Louis A. Trosch, Jr., presiding.  Judgment and order upon the petition for termination of parental rights terminated the appellant’s parental rights to his child.  The judgment and order upon termination of appellant’s parental rights was entered on April 20 2006.  The respondent, D.M., Sr., gave written notice of appeal to the North Carolina Court of Appeals on May 19, 2006 after the entry of the judgment terminating appellant’s parental rights.  The transcript was ordered to be prepared by the Court Reporter on May 24, 2006, and was delivered to the parties on July 19, 2006.

The record was filed on August 22, 2006 and docketed on August 23, 2006 in the North Carolina Court of Appeals.

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

PURSUANT TO APPELLATE RULE 28(B)(4)
This Court has jurisdiction over this appeal by virtue of North Carolina General Statutes 7A-27(c) and North Carolina General Statutes Sections 7B-1002 and 7(B)-1113.  The judgment terminating appellant’s parental rights was entered on April 20, 2006 and a written notice of appeal was given on May 19, 2006 after the entry of the judgment.  (Rp.  213-228, 231-232).

STATEMENT OF THE FACTS

The respondents D.M., Sr. and D.H. are the parents of the

minor child D.M., Jr.  (Tp.  159).  On October 19, 2004, the minor child was found to in the state of neglect and dependency due to the domestic violence between the respondent parents while the child was in their presence and due to domestic violence between the respondent mother and the maternal grandmother.  (Rp.  4-7, 213-214).

As a result of the adjudication, a case plan was established and objectives were set in order to allow the respondent father to reunite with his son.  (Rp.  214-215).    In this case, D.M., Sr. complied with his case plan by obtaining and maintaining employment and appropriate housing.  (Tp.  181-182, Rp.  215).  Moreover, the respondent maintained sobriety and had negatives on all of his random drug tests.  (Tp.  181-182, 191).

In addition to the evidence which showed that the respondent was working on his case plan, the evidence also showed that the respondent visited consistently with his son.  The respondent father spent time with his son by visiting with his child 45 out 52 scheduled times through the DSS scheduled times and by visiting with his child in the shared parenting program (additional visitation above the visits scheduled with the DSS) with the foster parents until the foster parents decided to terminate that visitation in December of 2005.  (Tp.  175, 181-182, Rp.  215).  Not only did he visit his son, the trial court found that the respondent father began to demonstrate nurturing and bonding behaviors.  (Rp.  216).  The testimony from the social workers stated that D.M., Sr. was nothing but appropriate during his visitation with his son.  (Tp.  136, 192). 

During the visitation, D.M., Sr. brought gifts to his son on occasion.  (Tp.  134).  Social worker Tina Nichols testified that the respondent father bought sneakers, outfits, a coat and a stuffed animal for his child.  (Tp.  135).  This worker would “suggest” that the respondent bring toiletries, pampers and snacks to the visitation and she testified that the respondent parents would comply with her requests for the most part.  (Tp.  135).  

Moreover, there was no evidence presented by the Petitioner whatsoever of subsequent domestic violence after the adjudication of neglect in October of 2004 between the respondent parents during the termination proceeding.  (Rp.  213-228).  The trial court itself found that “[d]omestic violence is a major issue in the case” however, it  did not find that there was any other acts of domestic violence between the parents after the adjudication of neglect in 2004.  

However, evidence was presented by the Petitioner that the respondent father failed to complete three objectives under his case plan.  The evidence showed that D.M., Sr. failed to: 1) obtain his GED; 2) complete the N.O.V.A. program; and 3) complete a mental health assessment at the Behavioral Health Center.  (Rp.  215, 216, 218). 

Although D.M., Sr. did not obtain his GED, he was also required by the case plan to obtain and maintain employment so that he could provide his son with the basic necessities such as food and clothing for his son.  (Rp.  41).  Evelyn Dillard, the social worker in this case, testified that D.M., Sr. complied with this requirement by maintaining consistent employment during the entire case and the trial court found this as a fact.  (Tp.  181, 182, Rp.  215).  Even though the respondent did not obtain his GED, he was able to maintain employment in order to meet the financial needs of his child. 

Also, although D.M., Sr. did not obtain a mental health assessment at the Behavioral Health Center, Dr. Hancock found that the respondent did not need mental health treatment when Dr. Hancock performed his forensic evaluation on the respondent.  (Rp.  202, Tp.  71).  Dr. Hancock testified that any mental health treatment could not “cure” or “alleviate” his mental health diagnosis.  (Rp.  202, Tp.  71). 

There was also evidence presented which showed that the respondent did not complete the New Options For Violent Actions (N.O.V.A.) program.  (Tp.  7, 9).  The Petitioner presented  evidence that the respondent father was terminated from the program in October of 2005 due to having six absences.  (Tp.  9). Ms. Broome, a representative of N.O.V.A., testified that D.M., Sr. reported to her he could not attend three of his classes in October 2005 because he was hospitalized.  (Tp.  9-10).  D.M., Sr. did call N.O.V.A. in November of 2005 after his hospitalization to request that he be allowed to re-enter the program, but this request was denied by N.O.V.A.  (Tp.  9-10).  Tina Nichols, a social worker with the Mecklenburg County Department of Social Services, reported that in January of 2006, the respondent father continued to express his desire to re-enroll at N.O.V.A. but was not allowed to do so.  (Tp.  138).  

  
After the presentation of the above evidence at the March 15, 2006 session of Juvenile Court, the court concluded that grounds existed to terminate the respondent’s parental rights to D.M., Jr. on the grounds of neglect and wilfully leaving his children in foster care even though there were no further reports of domestic violence between parents and despite the fact that the respondent father complied with a significant portion of his case plan.  (Rp.  213-228).  The court also concluded that grounds existed to terminate the respondent’s parental rights to his son due to his failure to pay the cost of care for his child while in foster care even though the trial court “waived” the respondent from the responsibility of making child support payments.  (Tp.  Tp.  183, Rp.  87-92, Rp.  213-228).  The court in its written order held that it was in the best interests of D.M., Jr. that the respondents’ parental rights be terminated.  (Rp.  213-228). 

All other pertinent facts will be stated in appellant's argument.

ARGUMENT
A. THE PETITION TO TERMINATE PARENTAL RIGHTS WAS VOID AD INITIO AND CONFERRED NO SUBJECT MATTER JURISDICTION UPON THE COURT AS IT FAILED TO COMPLY WITH STATUTORY MANDATES SINCE THE PETITION FAILED TO IDENTIFY THE PETITIONER AS ONE AUTHORIZED BY G.S. 7B-1103 TO FILE A PETITION, THE PETITION FAILED TO SET FORTH THE NAME AND ADDRESS OF ANY PERSON OR AGENCY TO WHOM CUSTODY OF D.M., JR HAS BEEN GIVEN BY ANY COURT AND BECAUSE NO ORDER CONFERRING CUSTODY OF THE CHILDREN UPON THE PETITIONER WAS ATTACHED.
Assignment of Error, No. 28, Rp. 170 through Rp. 175.

Assignment of Error, No. 29, Rp. 170 through Rp. 175.

STANDARD OF REVIEW
For questions of subject matter jurisdiction, the standard of review is de novo.  See e.g., Raleigh Rescue Mission, Inc. v. Board of Adjustment of City of Raleigh, 153 N.C. 737. 740, 571 S.E.2d 588, 590 (N.C.App.  2002); Beauchesne v. University of North Carolina at Chapel Hill, 125 N.C.App. 457, 468, 481 S.E.2d 685, 692 (N.C.App.  1997).

A. The Petition Was Deficient In That It Failed To Comply With North Carolina General Statutes Section 7B-1104. 
North Carolina General Statutes Section 7B-1104 provides that the Petition ...”shall set forth such of the following facts as are known; and with respect to the facts which are unknown to the petitioner... shall so state:”

...(2) The name and address of the petitioner or movant and facts sufficient to identify the petitioner or movant as one authorized by G.S. 7B-1103 to file a petition or motion.

...(5) The name and address of any person or agency to whom custody of the juvenile has been given by a court of this or any other state; and a copy of the order shall be attached to the petition or motion. ...

N.C. GEN. STAT. Sec. 7B-1104(2) & (5)(emphasis added).  In this instance, the petition failed to state the required information as set forth above.  See Rp.  170-175.  Because subsection (2) and subsection (5) of North Carolina General Statutes Section 7B-1104 have not been complied with, the petition is defective and  the trial court did not have jurisdiction to enter the termination of parental rights order in this matter.

The statutory use of the word “shall” is a mandate; the failure to follow the mandate of a statute is error and the appellant need not show prejudice.  In re Wade, 67 N.C.App. 708, 711, 313 S.E.2d 862, 864 (N.C.App. 1984); In re Walker, 83 N.C.App. 46, 47, 348 S.E.2d 823, 824 (N.C.App.  1986); In re Johnson, 76 N.C.App. 159, 331 S.E.2d 756 (N.C.App.  1985); In re Mitchell, 87 N.C.App. 164, 359 S.E.2d 809 (N.C.App.  1987).  The failure by the Petitioner to set forth the information required by 7B-1104 in the petition violates this statutory mandate and is reversible error.  See In re T.B.,      N.C.App.      , 629 S.E.2d 895 (N.C.App.  2006); See also In The Matter Of: T.R.P., 173 N.C.App. 541, 619 S.E.2d 525 (N.C.App.  2005).  In addition, because this issue is a challenge to the jurisdiction of the court due to a violation of a statutory mandate, this issue may be raised on the first time on appeal and the failure to demur or object to the jurisdiction is immaterial.  In re T.B., 

     N.C.App.      , 629 S.E.2d 895, 896-897 (N.C.App.  2006).

In this case, the petition completely fails to identify the Petitioner as one authorized by G.S. 7B-1103 to file a petition to terminate parental rights.  (Rp.  170-175);  See N.C. GEN. STAT. Sec. 7B-1104(2).  Moreover, the petition did not list the name and address of any person or agency to whom custody of the juvenile has been given by a court of this or any other state as required by North Carolina General Statutes Section 7B-1104(5).  (Rp.  170-175).  Although attached to the petition is a “Non-Secure Custody Order”, the order itself does not place legal custody of the child with any person or entity nor does it supply the information required by 7B-1104(5)
.  This “Non-Secure Custody Order” only allowed the Mecklenburg County Department of Social Services “...to place the juvenile in foster care” and it did not give legal custody of the minor child to any person or agency.  (Rp.  174).  Moreover, the “Non-Secure Custody Order” expired well before the termination proceeding because it was only in effect for seven days and therefore, this document did not confer custody of the minor child to the Petitioner at the time of the termination hearing.  See Rp. 174.  Since the petition fails to identify the Petitioner as one authorized by G.S. 7B-1103 to file a petition as required by 7B-1104(5) and because the purported “Non-Secure Custody Order” which did not initially give legal custody of D.M., Jr. to any person or entity; and, had expired at the time of the filing of the termination petition, the statutory mandates of North Carolina General Statutes 7B-1104(5) were not followed. 

In a previous case addressing statutory mandates, this Court vacated and dismissed an action due to the petition not being verified.  In The Matter Of: T.R.P., 173 N.C.App. 541, 619 S.E.2d 525 (N.C.App.  2005).  The court found that failure to comply with statutory requirements divested the trial court of jurisdiction.   Moreover, in an unpublished opinion, this Court vacated the termination of parental rights order in In re Z.T.B. for the identical defect to this case, i.e, failure to attach the order granting custody of the D.M., Jr. to the Petitioner.  In re Z.T.B., 170 N.C.App. 564, 613 S.E.2d 298 (N.C.App.  2005).       That failure, the majority of the panel stated, divested the trial court of subject matter jurisdiction to enter a termination of parental rights order.  Id. 

Furthermore, this Court held in a published opinion that where DSS files a motion for termination of parental rights, the trial court has subject matter jurisdiction only if the record includes a copy of an order, in effect when the petition is filed
, that awards DSS custody of the child.  In re T.B.,      N.C.App.     , 629 S.E.2d 895, 897 (N.C.App.  2006).  Since the petition in that case did not contain the custody order and had expired well before the termination proceeding, the petition failed to confer subject matter jurisdiction on the trial court.  Id.
This Court held that “[p]ursuant to our statutory requirements ‘[t]he district court shall have exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile...’”  Id., N.C. GEN. STAT. 7B-1101.  Where there is no proper petition, however, the trial court has no jurisdiction to enter an order for termination of parental rights.  In re McKinney, 158 N.C.App. 441, 445, 581 S.E.2d 793, 796 (N.C.App.  2003); see also,  In re Ivey, 156 N.C.App. 398, 576 S.E.2d 386 (2003).  Since the statutory mandates of North Carolina General Statutes Section 7B-1104 were not followed, this failure divested the trial court of jurisdiction over the matter and the termination of parental rights order should be vacated.  

II. 
THE TRIAL COURT’S FINDINGS OF FACT FAILED TO SUPPORT 

ITS CONCLUSION OF LAW THAT D.M., SR. WILLFULLY FAILED 

TO PAY A REASONABLE PORTION OF THE COST OF FOSTER CARE 

FOR HIS MINOR CHILD D.M., JR.
Assignment of Error, No. 5, Rp. 213 through Rp. 228.

STANDARD OF REVIEW
The standard of review in termination of parental rights cases is whether the findings of fact are supported by clear cogent and convincing evidence and whether these findings in turn, support the conclusions of law by clear, cogent and convincing evidence.  In re Shepard, 162 N.C.App. 215, 221-222, 591 S.E.2d 1, 6 (N.C.App.  1994).  The trial court’s “conclusions of law are reviewable de novo on appeal.”  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C.App. 332, 336, 477 S.E.2d 211, 215 (N.C.App.  1996).

A.  The trial court’s findings of fact are insufficient to support its conclusion of law that D.M., Sr. willfully failed to pay a reasonable portion of the cost of 
foster care.
The appellant contends that the trial court failed to make the requisite findings of fact to support its conclusion of law that D.M., Sr. willfully failed to pay a reasonable cost of foster care for his minor child.  (Rp.  225).   Although the social worker testified that she did not receive any support from the respondent for D.M., Jr.’s foster care expenses, the trial court specifically ordered to D.M., Sr. to not pay any support for his minor child.  (Tp.  183, Rp.  87-92).  Therefore, the trial court erred in finding that D.M., Sr. willfully failed to pay the reasonable cost of care for his child’s foster care since the trial court gave its approval for D.M., Sr. to not pay child support. (Rp.  87-92). 

A trial court may terminate the parental rights of a person pursuant to N.C.G.S. Sec. 7B-1111(3) if:

(3)  The juvenile has been placed in the custody of a county department of social services, a licensed child placing agency, a child-caring institution, or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition, has willfully failed for such period to pay a reasonable portion of the cost of care for the child although physically and financially able to do so.

N.C. GEN. STAT. Sec 7B-1111(3)(emphasis added).  The word willful as applied in termination proceedings has been defined as “disobedience which imports knowledge and a stubborn resistance.”  In re Pope, 144 N.C.App. 32, 44, 547 S.E.2d 153, 160, aff’d per curiam 354 N.C. 359, 554 S.E.2d 644 (2001).  “Willful” has also been defined as “doing an act purposely and deliberately”.  Id. The petitioner must prove that the respondent willfully failed to pay for the cost of foster care by clear, cogent and convincing evidence.  N.C. GEN. STAT. Sec. 7B-1109(f).

Although there was evidence presented at the termination proceeding that the respondent was continuously employed, the trial court at a review hearing on April 21, 2005 suspended D.M., Sr.’s obligation to pay child support.  (Rp.  87-92).  The court stated: 

The father is allowed to have child support suspended at this time for the specific purpose of attending the NOVA program.

(Rp.  88).  After the entry of this order, the trial court never reinstated the child support order prior to the termination proceeding.  Since the court itself specifically suspended the child support payments and permitted the appellant to not make support payments, it cannot now conclude that the appellant willfully failed to pay for D.M., Jr.’s foster care.  Taking into consideration that the court sanctioned the respondent’s actions of not paying child support, it was erroneous for the trial court to conclude that D.M., Sr. willfully or purposely failed to pay child support
.  

When the appellate court reviews the trial court’s findings of fact, this court must determine whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (N.C. App.  2000), appeal dismissed and disc. review denied, 353 N.C. 374, 574 S.E.2d 9, (2001).  In this instance, the trial court found that the D.M., Jr.’s cost of care was $28,810.23 and that the respondent father has not contributed any money to defray this cost although he was physically and financially able to do so.  (Rp.  224).  However, the court also found that his child support payments were “waived”.  (Rp.  224).  Thus, the findings of fact do not support the conclusion of law that the respondent willfully failed or stubbornly resisted to pay for the cost of foster care for D.M., Jr. since the trial court itself “waived” the respondent from any responsibility to pay child support. Because there was not clear, cogent and convincing evidence presented at the termination hearing concerning appellant's willful failure to pay for the cost of foster care, the trial court erred in its finding of fact to support its conclusion of law that grounds existed pursuant to N.C.G.S. Sec. 7B-1111(3) to terminate appellant's parental rights.  Therefore, the findings of fact do not support the conclusions of law on the 7B-1111(a)(3) ground and the order of the court should be reversed and remanded.


III.
THE TRIAL COURT ERRED IN ITS FINDING OF FACT NUMBERS 

14, 16, AND 23 SINCE THESE FINDINGS WERE NOT SUPPORTED 

BY CLEAR, COGENT AND CONVINCING EVIDENCE.
Assignment of Error, No. 14, Rp. 213.

Assignment of Error, No. 16, Rp. 213.

Assignment of Error, No. 18, Rp. 217.

STANDARD OF REVIEW

The standard of review in termination of parental rights cases is whether the findings of fact are supported by clear cogent and convincing evidence and whether these findings in turn, support the conclusions of law.  In re Shepard, 162 N.C.App. 215, 221-222, 591 S.E.2d 1, 6 (N.C.App.  1994). 

A.
The court findings of fact numbers 14, 16 and 23 which the court used to base its conclusion of law to prove that D.M., Jr. was in the state of neglect and to conclude that the respondent did not make reasonable progress was not supported by clear, cogent and convincing evidence.

The trial court made numerous findings of fact to support its conclusion of law that the minor child D.M., Jr. was in the state of neglect and that the respondent did not make reasonable progress with his case plan.  In this argument, the appellant argues, however, that the trial court erred in findings of fact numbers 14, 16 and 23 to support is conclusions of law
.  The findings of fact made by a trial court must be supported by clear, cogent and convincing evidence.  In re Shepard, 162 N.C.App. 215, 221-222, 591 S.E.2d 1, 6 (N.C.App.  1994).

First, the trial court found that “...Due to the father’s behavior, lack of demonstrable progress on the case plan, and ongoing conflict with the mother, the father’s additional visitation opportunities were terminated at the request of the foster parent.”  (Rp.  215).  However, the testimony in court did not support this finding.  Social worker Evelyn Dillard testified that D.M., Sr. showed the foster mother respect and that the shared parenting ended in December of 2005 because it “wasn’t working”.  (Tp.  174).  No where did any of the witnesses testify that D.M., Sr.’s shared parenting arrangement was terminated due to the father’s behavior
, lack of demonstrable progress on the case plan, and ongoing conflict with the mother.

Second, the trial court found that the “...father’s contact and interaction with the juvenile has been superficial.  As time went on, the father began to demonstrate nurturing and bonding behaviors.  However, his overall contact and interaction remained inadequate.”  (Rp.  216).  Although the court made this finding, there was no evidence presented that this was case.  The testimony from the social workers stated that D.M., Sr. was nothing but appropriate during his visitation with his son.  (Tp.  136, 192).  There was no testimony presented at the hearing that his “...overall contact and interaction remained inadequate” or that his relationship with his child was “superficial”.

Third, the court found that “[a]fter being terminated from the N.O.V.A. program, he could have obtained anger management/individual domestic violence counseling through Christian Focus Domestic Violence Abusers Program.  However, he did not obtain domestic violence counseling because he did not believe that he had a problem.  The father has not participated in or completed any domestic violence counseling.”  (Rp.  217).  The respondent admits that there was testimony which initially showed that he was resistant to domestic violence counseling during the early stages of the case.  (Tp.  136).  However, the evidence presented by Petitioner proved that the respondent attended 11 domestic violence classes at N.O.V.A. and this evidence contradicts the trial court’s findings of fact that he never participated in a domestic violence class. (Tp.  9).  

Even though the respondent father was not allowed to complete the N.O.V.A. class due to having six absences, evidence was presented that he could not attend because he was hospitalized.  (Tp.  10).  D.M., Sr. did call N.O.V.A. after his hospitalization to request that he be allowed to re-enter the program however, his request was denied.  (Tp.  9-10).  Moreover, D.M., Sr. as late as January of 2006 expressed is desire to re-enroll at N.O.V.A.  (Tp.  138).  This evidence clearly contradicts the trial court’s findings that he did not obtain domestic violence counseling because he believed that he did not have a problem since he was attempting to re-enroll into the program but was not allowed to re-enter.

Finally, the trial court found that the respondent could seek alternative domestic violence counseling with Christian Focus Domestic Violence Abusers Program.  (Rp.  217).  However, the witness from N.O.V.A. testified that its program was the only approved program for domestic violence and the respondent had no other alternatives in the County for an approved program.  (Tp.  7, 11).  On the other hand, when the trial court questioned the witness from N.O.V.A., that witness mentioned the Christian Focus Program as an alternative.  (Tp.  12).  But, the respondent-father was never informed that he could seek alternative counseling at Christian Focus and it is apparent from the testimony from the N.O.V.A. worker that the respondent did not know that he could seek other alternatives for domestic violence counseling.  (Tp.  12-13). 

Therefore, based upon the testimony presented at the trial court, the appellant contends that these findings are not supported by clear, cogent and convincing evidence.  These findings were crucial to the court when it concluded that D.M., Jr. was in the state of neglect and that D.M., Sr. willfully failed to make reasonable progress in his case.  It was error for the trial court to enter these particular findings of fact because they were not based upon clear, cogent and convincing evidence.  Therefore, this Court should not consider these findings of fact in determining whether the competent findings of fact support the trial court’s conclusion of law in regard to the neglect ground and reasonable progress ground as argued below. 

IV.  THE TRIAL COURT MADE INSUFFICIENT FINDINGS OF FACT TO 

SUPPORT ITS ORDER THAT GROUNDS EXISTED UNDER N.C.G.S. 

SECTION 7B-1111(A)(2) IN ORDER TO TERMINATE THE 


RESPONDENT’S PARENTAL RIGHTS.
Assignment of Error, No. 3, Rp. 213 through Rp. 228.

STANDARD OF REVIEW
The standard of review in termination of parental rights cases is whether the findings of fact are supported by clear cogent and convincing evidence and whether these findings in turn, support the conclusions of law by clear, cogent and convincing evidence.  In re Shepard, 162 N.C.App. 215, 221-222, 591 S.E.2d 1, 6 (N.C.App.  1994).  The trial court’s “conclusions of law are reviewable de novo on appeal.”  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C.App. 332, 336, 477 S.E.2d 211, 215 (N.C.App.  1996).

A.
The trial court’s findings of fact are insufficient to 

support its conclusion of law that D.M., Sr. willfully 

left his minor child D.M., Jr. in foster care for more 

than twelve months without making reasonable 


progress in correcting the conditions which led to his 

removal from the respondent father’s care to support 

its order terminating the respondent’s parental rights.

The North Carolina General Statutes set forth a ground to terminate a parent’s right to his child when that “parent has willfully left the juvenile in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made within twelve months in correcting those conditions which led to the removal of the juvenile.”  

N.C. GEN. STAT. Sec. 7B-1111(a)(2) (emphasis added).  This Court must examine whether the trial court found sufficient facts, based on clear, cogent and convincing evidence to support its conclusion that respondent had failed to show that reasonable progress has been made in correcting those conditions that led to the removal of the child.  In re Shermer, 156 N.C. App. 281, 289, 576 S.E.2d 403, 409 (N.C. App.  2003).  

On December 30, 2005, the Mecklenburg County Department of Social Services filed a petition to terminate D.M., Sr.’s parental rights to his son D.M., Jr.  (Rp.  170-175).  In the trial court’s order, the court found that the respondent father did not make reasonable progress during the relevant time frame because he did not: 1) obtain his GED (Rp. 215); 2) complete the N.O.V.A. program (Rp.  216); and 3) complete a mental health assessment at the Behavioral Health Center.  (Rp.  218).  Although these findings show that the respondent did not complete all of the case plan ordered by the court, these findings fail to support the conclusion of law that the respondent willfully failed to make reasonable progress under the circumstances in correcting those conditions which led to the removal of his son from his home.   

First, although D.M., Sr. did not obtain his GED, he was also required by the case plan to obtain and maintain employment so that he could provide his son with the basic necessities such as food and clothing for his son.  (Rp.  41).  Evelyn Dillard, the social worker in this case, testified that D.M., Sr. complied with this requirement by maintaining consistent employment during the entire case and the trial court found this as a fact.  (Tp.  181, 182, Rp.  215).  Even though the respondent did not obtain his GED, he was able to maintain employment in order to meet the financial needs of his child and his failure to obtain a GED did not prevent him from making reasonable progress since he could provide financially for his child.      

Second, although D.M., Sr. did not obtain a mental health assessment at the Behavioral Health Center, the failure to obtain this assessment does not show that he failed to make reasonable progress because Dr. Hancock found that the respondent did not need mental health treatment in the first place when Dr. Hancock performed his forensic evaluation on the respondent.  (Rp.  202, Tp.  71).  Dr. Hancock testified that any mental health treatment could not “cure” or “alleviate” his mental health diagnosis.  (Rp.  202, Tp.  71). Therefore, any mental health assessment ordered by this Court would not help him in correcting the conditions which led to the removal of his child from his home and for this reason it was error for the trial court to find the respondent father’s failure to complete this requirement as a basis for concluding that he did not make reasonable progress on his case plan.  

Third, the evidence presented showed that the respondent did not complete the N.O.V.A. program.  (Tp.  9).  However, the evidence showed that the respondent father was terminated from the program in October of 2005 due to having six absences even though evidence was presented that he could not attend three of his classes in October 2005 because he was hospitalized.  (Tp.  9-10).  D.M., Sr. did call N.O.V.A. in November of 2005 after his hospitalization to request that he be allowed to re-enter the program but, this request was denied by N.O.V.A.  (Tp.  9-10).  Moreover, D.M., Sr. as late as January of 2006, continued to express his desire to re-enroll at N.O.V.A.  (Tp.  138).   Willfulness is established when a respondent parent has the ability to show reasonable progress but was unwilling to make the effort.  In re Shermer, 156 N.C.App. 281, 289, 576 S.E.2d 403, 409 (N.C.App.  2003).  This evidence clearly contradicts the trial court’s findings that he willfully failed to complete that domestic violence program since three of his absences were due to his hospitalization in October of 2005 and because he continued to pursue entry into the N.O.V.A. program.

A parent’s “willfulness” in leaving a child in foster care may be established by evidence that the parents possessed the ability to make reasonable progress, but were unwilling to make an effort.  In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (N.C. App.  2003).  In this case, D.M., Sr. complied with his case plan by obtaining and maintaining employment and appropriate housing.  (Tp.  181-182, Rp.  215).  Moreover, the respondent maintained sobriety and had negatives on all of his random drug tests.  (Tp.  181-182, 191).  He also visited with his child 45 out 52 times and visited with his child in the shared parenting program (additional visitation above the visits scheduled with the Petitioner) with the foster parents until the foster parents decided to terminate that visitation in December of 2005.  (Tp.  175, 181-182, Rp.  215).  In addition, D.M., Sr. completed his parenting capacity evaluation and completed parenting classes.  (Tp.  181-182, Rp. 215, 217-218).  D.M., Sr. was clearly involved in his case plan and he maintained consistent contact with the social worker concerning his involvement with the plan.  (Rp.  215).  The actions of the respondent father prove that he did in fact make the effort to make reasonable progress to correct the conditions which led to his child’s removal from his care.

In order for the Court of Appeals to uphold an order holding that grounds existed under North Carolina General Statutes Section 7B-1111(a)(2), this Court must find that the respondent parent’s failure to make progress in correcting the conditions which led to removal of his child from the home were “willful”.  In re Shermer, 156 N.C.App. 281, 289, 576 S.E.2d 403, 409 (N.C.App.  2003).  Willfulness is established when a respondent parent has the ability to show reasonable progress but was unwilling to make the effort.  Id.  In this instance, it is clear that D.M., Sr. was willing to make the effort to correct the conditions which resulted in D.M., Jr. being removed from his care.  The trial court erred in finding this particular ground because the court did not properly evaluate the facts presented in this case by placing too much emphasis on the objectives that the respondent did not complete and by not properly weighing the objectives that the respondent father completed. 

The trial court’s findings of fact were not sufficient to support its conclusion that respondent failed to make reasonable progress in correcting those conditions that led to the removal of his child and that his failure was willful.  The findings of fact showed that D.M., Sr. completed the majority of the objectives of the case plan.  The court’s focus on the items he did not complete in order for it to conclude that the respondent willfully failed to make reasonable progress was misguided.  The trial court could not find by clear, cogent and convincing evidence that his failure to complete the N.O.V.A. program was willful due to his hospitalization.  Moreover, the court cannot find that his failure to obtain a GED or get a mental health assessment would have prevented him from correcting the conditions which led to the removal of his child from his care based upon the evidence in the case.  Therefore, the trial court’s order terminating respondent’s parental rights should be reversed and the case remanded back to the trial court since the findings of fact do not support by clear, cogent and convincing the conclusion of law that D.M., Sr. willfully left his child in foster care.
 
V.
THE TRIAL COURT FAILED TO MAKE SUFFICIENT FINDINGS 

OF FACT TO SUPPORT ITS CONCLUSION OF LAW THAT D.M., JR. WAS IN A STATE OF NEGLECT AT THE TIME OF THE TERMINATION HEARING. 
Assignment of Error, No. 1, Rp. 213 through Rp. 228.

STANDARD OF REVIEW

The standard of review in termination of parental rights cases is whether the findings of fact are supported by clear cogent and convincing evidence and whether these findings in turn, support the conclusions of law by clear, cogent and convincing evidence.  In re Shepard, 162 N.C.App. 215, 221-222, 591 S.E.2d 1, 6 (N.C.App.  1994).  The trial court’s “conclusions of law are reviewable de novo on appeal.”  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C.App. 332, 336, 477 S.E.2d 211, 215 (N.C.App.  1996).

A.
The trial court’s findings of fact are insufficient to 

support its conclusion of law that D.M., Sr. was in the 

state of neglect at the time of the termination 



proceeding.
 
The appellant contends that the trial court’s findings of

fact cannot support its conclusions of law that grounds existed under N.C.G.S. Section 7B-1111(a)(1) to terminate D.M., Sr.’s parental rights to his son since there were insufficient findings by the court to support its order that the minor child was in the state of neglect at the time of termination proceeding.  (Rp.  213-228).  The findings of fact do establish that the minor child D.M., Jr. was in the state of neglect and dependency on October 19, 2004 due to the domestic violence between the parents while the child was in their presence.  (Rp.  4-7, 213-214).  However, since the respondent father participated and was actively involved in his case plan and because the findings of fact show this involvement, the trial court erred in concluding that D.M., Jr. was in the state of neglect at the time of the termination proceeding.  A finding of neglect sufficient to terminate parental rights must be based on evidence “showing neglect at the time of the termination of proceeding.”  In re Ballard, 311 N.C. 708, 716, 319 S.E.2d 227, 232 (1984)(emphasis added).  

The appellant notes that there was evidence of an adjudication of neglect for the minor child D.M., Jr. due to the parents’ issues of domestic violence in October of 2004. (Rp.  4-7).  However, the evidence presented at the hearing did not support by clear, cogent and convincing evidence that D.M., Jr.  was in the state of neglect at the time of the termination proceeding in March of 2006.   The respondent father presented evidence during the termination proceeding that his situation has drastically improved since October of 2004. 

At the termination proceeding, evidence was presented that proved that the respondent father complied with most of the recommendations of his case plan.  D.M., Sr. complied with his case plan by obtaining and maintaining employment and appropriate housing.  (Tp.  181-182, Rp.  215).  Moreover, the respondent maintained sobriety and had negatives on all of his random drug tests.  (Tp.  181-182, 191).  He also visited with his child 45 out 52 times and visited with his child in the shared parenting program (additional visitation above the visits scheduled with the Petitioner) with the foster parents until the foster parents decided to terminate that visitation in December of 2005.  (Tp.  175, 181-182, Rp.  215).  In addition, D.M., Sr. completed his parenting capacity evaluation and completed parenting classes.  (Tp.  181-182, Rp. 215, 217-218).  D.M., Sr. was clearly involved in his case plan and he maintained consistent contact with the social worker concerning his involvement with the plan.  (Rp.  215).  The actions of the respondent father prove that he made improvements in his life to show that his child would not be in the state of neglect if he was returned to his custody. 

In addition, the evidence proved that the respondent visited consistently with his son.  Not only did he visit his son, the trial court found that the respondent father began to demonstrate nurturing and bonding behaviors.  (Rp.  216).  The testimony from the social workers stated that D.M., Sr. was nothing but appropriate during his visitation with his son.  (Tp.  136, 192).  The respondent father consistently spent time with his son by visiting with his child 45 out 52 scheduled times through the DSS scheduled times and by visiting with his child in the shared parenting program (additional visitation above the visits scheduled with the DSS) with the foster parents until the foster parents decided to terminate that visitation in December of 2005.  (Tp.  175, 181-182, Rp.  215).  The respondent father’s commitment to visit his son negates a finding of neglect.

Moreover, there was no evidence presented whatsoever of subsequent domestic violence after the adjudication of neglect in October of 2004 between the respondent parents during the termination proceeding.  The trial court itself found that “[d]omestic violence is a major issue in the case” however, it  did not find that there was any other acts of domestic violence between the parents after the adjudication of neglect in 2004.  

This court has specifically held that when a child is taken out of the home based upon domestic violence, it is improper to terminate absent a showing of subsequent domestic violence.  In re Pierce, 146 N.C. App. 641, 554 S.E.2d 25, aff’d 356 N.C. 68, 565 S.E.2d 81 (2001).  

Based upon this evidence of D.M., Sr.’s changed conditions, the trial court’s findings were insufficient to support its order since a finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect at the time of the termination proceeding and termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  See In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997).  Because there is no evidence of domestic violence between the respondent parents after the adjudication of neglect, the trial court’s findings could not support the conclusion that D.M., Jr. was in a state of neglect at the time of the termination proceeding by clear, cogent and convincing evidence.  In addition, taking in consideration all of the improvements made by the respondent father by his compliance with the majority of the conditions of his case plan, the petitioner could not prove by clear, cogent and convincing evidence that the minor child was in the state of neglect or that there would be a repetition of neglect by the respondent father because he corrected the problems which led to the removal of his child in August of 2004 by refraining from domestic violence, by maintaining appropriate housing and employment, and by remaining drug free.
The trial court failed to give proper weight to all of the evidence respondent father made in his life since October of 2004.  Moreover, the trial court’s findings of fact failed to support its conclusion that neglect ground exists because the domestic violence between the parties has ceased.   The trial court has an affirmative duty to look at changed conditions.  In re McDonald, 72 N.C.App. 234, 324 S.E.2d 847, rev denied 314 N.C. 115, 332 S.E.2d 490 (N.C.App.  1984).
A petitioner seeking termination bears the burden of showing by clear, cogent and convincing evidence that such neglect exists at the time of the termination proceeding.  In re Ballard, 311 N.C. 708, 716, 319 S.E.2d 227, 232 (1984).  The trial court, by its conclusion in the judgment terminating D.M., Sr.’s parental rights, erroneously found that grounds existed pursuant to N.C.G.S. Section 7B-1111(a)(1) based upon respondent’s involvement in domestic violence with the respondent mother over a year prior to the termination proceeding.  Moreover, by failing to give proper consideration of the father’s improvements in its findings, there was not clear, cogent and convincing evidence to determine that the respondent was unfit to parent at the time of the termination proceeding.  Failure to make the appropriate findings to support its conclusion of law that evidence of neglect existed at the time of the termination proceeding and the failure to consider the change in respondent’s circumstances will result in the reversal of the judgment in the case.  See In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  Since the trial court failed to make sufficient findings and failed to give proper weight to the changed conditions, the judgment in this case should be reversed and remanded. 

CONCLUSION
For the reasons stated above, the appellant respectfully

requests that the order upon the Petition For Termination Of

Parental Rights be reversed and remanded.
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�Even though the petition refers to Exhibit A, the Non-Secure Custody Order, as an Order that places custody of the minor child to the Petitioner, the Non-Secure Custody Order does not give the Petitioner legal custody of the minor child but only gave the Petitioner placement authority to foster care.  (Rp.  170-175).


�The appellant also argues that the Non-Secure Custody was not in effect at the time of termination proceeding because its duration only lasted seven days from August 18, 2004 and therefore, this order did not give the Petitioner custody of the minor child at the time of the termination proceeding.  See Rp. 174.


�Even though there was testimony that the appellant failed to complete the NOVA program, the appellant contends that his failure to complete the NOVA program should not be linked to whether he failed to pay the cost of foster care since the court waived the respondent’s responsibility to pay support and did not reinstate his child support payments prior to the termination proceeding.  (Tp.  9). 


�The appellant argues below that the trial court’s competent findings of fact do not support the conclusion of law that the minor child D.M., Jr. was in the state of neglect and that the respondent did not make reasonable progress with his case plan.


�A question was asked by the Petitioner in regards to whether the shared parenting ended due to the parent’s behavior but, an objection was made and the Petitioner agreed to rephrase the question.  However, this question was not asked by the Petitioner subsequently.  (Tp.  173).





