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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT ABUSED ITS DISCRETION BY TERMINATING THE MOTHER’S PARENTAL RIGHTS BASED ON THE AVAILABILITY OF ADOPTION ASSISTANCE BENEFITS AND THE PURPORTED LACK OF AVAILABILITY OF GUARDIANSHIP ASSISTANCE BENEFITS?


STATEMENT OF THE CASE

On 15 January 2003, the Forsyth County Department of Social Services (“DSS”) filed juvenile petitions alleging that the children were neglected and dependent juveniles.  (R. pp. 76-77, 79-80).  A court adjudicated the children to be dependent juveniles in June 2003, and the court placed the children in the legal and physical custody of DSS.  (R. p. 57, Finding No. 8; R. pp. 15-18).

In October 2003, a court adopted a permanent plan of adoption and a concurrent plan of guardianship.  The court directed DSS to file a petition to terminate parental rights.  (R. pp. 109-12).  DSS filed the first petition to terminate the rights of the parents in January 2004.  (R. p. 143, Finding No. 1).  On 11 October 2004, a court terminated the rights of the fathers.  (R. pp. 134-36).   A court terminated the mother’s rights on 24 January 2005.  (R. pp. 143-45).  The order terminating the mother’s rights was reversed by the Court of Appeals in September 2006.  In re D.M.M., ​179 N.C. App. 383, 633 S.E.2d 715 (2006), abrogated by In re T.H.T., 362 N.C. 446, 665 S.E.2d 54 (2008).

A second petition to terminate the mother’s rights was filed on 7 June 2007.  (R. p. 179).   On 19 November 2007, a court entered a second order terminating the mother’s rights.  (R. pp. 179-81).  The court, on its own motion, set this order aside and scheduled a new trial for 28 January 2008.  (R. p. 182).  On 28 January 2008, DSS moved the court to voluntarily dismiss the petition, and the court allowed the motion.  (R. p. 186, Finding No. 3).

DSS filed a third petition to terminate the rights of the mother on 25 January 2008.  On 7 April 2008, in open court, DSS voluntarily dismissed this petition.  DSS filed a written voluntary dismissal on 22 September 2008.  (R. p. 198).

On 5 May 2008, DSS filed the final petition to terminate the rights of the mother.  (R. pp.  2-6).  The case was tried before the Honorable Lawrence J. Fine, District Court judge presiding over the 8 September 2008 Juvenile Session of District Court, Forsyth County, North Carolina.  (R. pp. 1, 56).  On 15 October 2008, the court entered a written order terminating the rights of the mother.  (R. pp. 1, 56-59; Appendix at pp. A-2 - A-5).  The mother filed a written notice of appeal on 12 November 2008.  (R. pp. 60-61).

The court reporting coordinator assigned the transcriptionist on 13 November 2008, and the transcriptonist mailed a copy of the transcript to the mother’s appellate counsel on 2 December 2008.  (R. pp. 45, 66-67).  The mother’s counsel received the transcript on 4 December 2008.  (R. pp. 45, 69).

Counsel served the proposed record on appeal on Monday, 15 December 2008.  (R. pp. 68-69).  The appellees did not object to any portion of the record, and counsel filed the settled record by placing a copy in the United States Mail on 5 January 2009.  (R. pp. 69, 75).  The record on appeal was filed on 7 January 2009 and docketed on 21 January 2009.  (Appendix at p. A-1).


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the mother’s parental rights.  The mother is entitled to appeal pursuant to Sections 7B-1001(a)(6) and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2008); N.C.G.S. § 7B-1001(a)(6) (West 2008).


STATEMENT OF THE FACTS

Patricia M. (the “mother”) is the mother of D.M.M. (“Donna”)
 and K.G.M. (“Kate”).  At the time of the hearing, Donna was 13 years old, and Kate was 10 years old.  (R. p. 57, Finding No. 5; T. pp. 6, 26, 126).  The rights of the fathers were terminated in 2004.  (R. pp. 1, 134-36; T. p. 6).

A.
Adoption and Guardianship Assistance Benefits

The children were placed with the Aundrea M., an adult daughter of the mother.  The children began residing with Aundrea before the children were taken into DSS custody, and the children have been placed with Aundrea since DSS took custody in January 2003.  (R. p. 56, Finding No. 3; T. p. 27).

Aundrea wanted to adopt the children, but she was going to take care of the children “regardless of the Court’s ruling on the termination.”  (R. p. 58, Finding No. 23; T. pp. 27, 65-66, 77, 81, 84).  Aundrea takes the children to see the mother whenever the children want to visit.  (R. p. 57, Finding No. 14; R. p. 58, Finding No. 23).  Aundrea testified that she would continue to let her mother visit with the children as long as the children wanted to visit.  (R. p. 58, Finding No. 23; T. p. 81).

At the time of the hearing, Aundrea was thirty years old.  She did not have a job, but she was attending Carolina Beauty School.  (T. p. 56).  She received foster care assistance benefits.  The foster care board rate for Donna was $490 per month.  The foster care board rate for Kate was $465 per month.  (T. p. 39).

A social worker told the court that Aundrea would be eligible for adoption assistance benefits.  If she was appointed as the children’s guardian, she would not be eligible for most of these benefits.  (T. pp. 35-37, 39-42).   The social worker stated that, although guardianship would offer permanence, adoption would “give her more benefits to assist her in raising these kids for the long road.”  (T. p. 41).

The court found that, in determining best interest:

the only difference between adoption and guardianship is financial.  If [the mother’s] parental rights are terminated and Aundrea adopts the juveniles she will be eligible for the adoption subsidy and other post adoption services that include funds for healthcare, counseling, therapeutic services, and a support system until the juveniles reach the age of eighteen.

(R. p. 59, Finding No. 24; T. p. 139; Appendix at p. A-5).

B.
The Order Terminating Parental Rights

In January 2003, DSS filed juvenile petitions alleging that the children were neglected and dependent, and a court placed the children in the custody of DSS.  (R. p. 57, Finding No. 4; T. p. 5).  On 13 June 2003, a court entered an order adjudicating Donna and Kate to be dependent juveniles.  (R. p. 57, Finding No. 8; R. pp. 15-18; T. pp. 6-7).  The court found that the mother had been evicted from her apartment, did not have anywhere to live, and admitted having a substance abuse problem.  (R. p. 16, Finding Nos. 11 & 12).

The court ordered the mother to attend the WISH substance abuse program, to follow all the recommendations of the WISH program, and to obtain and maintain suitable housing.  (R. p. 57, Finding No. 9; R. p. 17, Conclusion No. 1; R. p. 17, Decretal Nos. 2 & 3; T. p. 8).   At a 12 September 2003 review hearing, the mother was ordered to complete parenting classes at SCAN.  (R. p. 57, Finding No. 9; R. pp. 101-04).

The mother completed parenting classes at SCAN.  At the time of the hearing, she had not completed the WISH substance abuse program.  She attended an intake appointment at WISH on 5 March 2008.  When she returned on 28 April 2008, she took an observed urine test which came back positive for cocaine.  In June 2008, the mother stated that she did not want to attend a recommended substance abuse treatment program.  The mother admitted that she had a drug problem, and she admitted that she had used cocaine as recently as 20 August 2008.  (R. p. 57, Finding No. 11; T. pp. 13-15, 33, 49-55).  She stated that she had not used drugs since 20 August, and she stated that she would be clean if tested on the date of the hearing.  (T. p. 100).

The mother had four years of stable housing prior to the filing of the petition.  She changed houses three times between the filing of the May 2008 petition and the 8 September 2008 hearing.  (R. p. 57, Finding No. 12; T. pp. 14, 110-12).  At the time of the hearing, she was residing with Kate’s father, and he supported her financially.  (R. p. 57, Finding No. 13).

The mother visited and called her children.  The social worker stated that the visitation had not been consistent.  (R. p. 55; T. pp. 14-15, 22-24).  Aundrea testified that the mother’s visits were sporadic.  She took the children to see the mother at Thanksgiving and Christmas and whenever they could find her.   The children enjoyed seeing their mother.  The mother did not have a phone, and the visits were never prearranged.  There was not any court ordered, scheduled visitation between the children and their mother.  (T. pp. 59-60, 63-65, 72-75).  The court found that Aundrea took the children to see the mother when the children wanted to visit and that the children enjoyed these visits.  (T. pp. 57-58, Finding No. 14).

The mother sent gifts to the children and visited during the Christmas holidays.  The mother had not been employed, and she did not provide financial support for the children.  She had provided some food and clothing, and she called the children when she could.  (R. p. 58, Finding Nos. 15, 16; T. pp. 32, 37-38, 59-62, 75-76).

The mother testified.  In July 2008, she stayed with Aundrea and the children for five days.  She gave Donna a birthday card and some money for her birthday.  (T. p. 93).  She also saw the children in May and June 2008.  Prior to May 2008, she saw the children whenever Aundrea would bring them to her house.  (T. p. 94).  Her visits with the children went well.  (T. p. 95).  She did not have a phone, but she called whenever she got the chance.  She visited eight to ten times and called 10-12 times between November 2007 and May 2008.  (T. pp. 96, 103-04).

The mother completed the parenting classes in April 2008.  (T. pp. 96-97).  She had not completed the WISH substance abuse program.  She started WISH after completing the parenting classes, but she was evicted from her home in May 2008.  The landlord padlocked her home, and she did not have access to clothes or other personal items for at least ten days.  (T. pp. 97-98).  At the time of the hearing, she did not have a job.  She lived in a two-bedroom apartment with Kate’s father, who supported her financially.  The mother did not work because she was blind in one eye.  (T. pp. 99-101, 109).

The mother acknowledged that she had a drug problem and needed to participate in WISH or some other drug rehabilitation program.  However, she had not used drugs since 20 August 2008.  If tested on the day of the hearing, she would test negative.  She was willing to take a test that day, and the DSS attorney told the court that a test could be given if ordered by the court.  (T. pp. 100, 107).

The court concluded that the mother neglected the children in that she failed to receive substance abuse treatment, did not maintain stable housing, and did not correct the conditions that brought her children into custody.  (R. p. 58, Finding Nos. 18 & 19; R. p. 59, Conclusion No. 2; T. pp. 130-32).   The court also concluded that the mother willfully left the children in the custody of DSS for more than 12 months without showing reasonable progress in correcting the conditions which led to the removal of the children.  (R. p. 58, Finding No. 21; R. p. 59, Conclusion No. 2; T. pp. 130-32).

The court dismissed two of the alleged grounds, abandonment and failure to pay a reasonable portion of the cost of care.  These grounds were not supported by the evidence.  (R. p. 59, Conclusion No. 3; T. pp. 91-92, 131).

The court concluded that it was in the best interests of the children to terminate the mother’s parental rights, and the court entered an order doing so.  (R.  p. 59, Finding Nos. 24, 25; R. p. Conclusion No. 4; T. pp. 138-39).


ARGUMENT


STATEMENT OF STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove at least one statutory ground by clear, cogent, and convincing evidence.  N.C.G.S. § 7B-1109 (West 2008).  The overriding standard of appellate review is whether the trial court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves one or more grounds, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110 (West 2008); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999).  The standard of review that applies to an assignment challenging a conclusion of law is de novo.  In re J.S.L., 177 N.C. App. 151, 154, 628 S.E.2d 387, 389 (2006).

Findings of Fact:  A trial court’s findings of fact are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); N.C.G.S. § 7B-1109(f).  The standard of review that applies to an assignment challenging a finding is whether the finding is supported by clear, cogent, and convincing evidence.  Id.
I.
THE TRIAL COURT ABUSED ITS DISCRETION BY TERMINATING THE MOTHER’S PARENTAL RIGHTS BASED ON THE AVAILABILITY OF ADOPTION ASSISTANCE BENEFITS AND THE PURPORTED LACK OF AVAILABILITY OF GUARDIANSHIP ASSISTANCE BENEFITS.

Assignments of Error Nos. 1, 6, 7, 8, 16, 17, 18

R. pp. 70-73

A.
Standard of Review

By this assignment of error, the mother challenges the trial court’s conclusion that it was in the children’s best interests to terminate the mother’s parental rights and the trial court’s decision to terminate the mother’s parental rights.  (R. p. 59, Finding No. 25; R. p. 59, Conclusion No. 4; R. p. 59, unnumbered decretal).  The standard of review that applies to this assignment is abuse of discretion.  Brim, 139 N.C. App. at 744, 535 S.E.2d at 373; N.C.G.S. § 7B-1110(a).  “An abuse of discretion occurs when a trial court’s ruling ‘is so arbitrary that it could not have been the result of a reasoned decision.’” Chicora Country Club, Inc. v. Town of Erwin, 128 N.C. App. 101, 109, 493 S.E.2d 797, 802 (1997), disc. rev. denied, 347 N.C. 670, 500 S.E.2d 84 (1998) (quoting White v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985)).

In related assignments of error, the mother contends that finding of fact no. 24 is not supported by the evidence and that finding no. 24 is a conclusion of law that is not supported by adequate findings or competent evidence.  (R. p. 59, Finding No. 24; R. pp. 72-73, Assignment Nos. 16, 17, 18).  The standard of review that applies to an assignment of error challenging a conclusion of law is de novo.  J.S.L., 177 N.C. App. at 154, 628 S.E.2d at 389.  The standard of review that applies to an assignment challenging an adjudicatory finding is whether the finding is supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; N.C.G.S. § 7B-1109(f).  The standard of review that applies to an assignment challenging a dispositional finding is whether the finding is supported by competent evidence.  In re J.S., 165 N.C. App. 509, 598 S.E.2d 658, 660 (2004).

B.
The trial court terminated the mother’s rights based upon the availability of adoption assistance benefits and the purported lack of availability of guardianship assistance benefits.

Section 7B-1110(a) provides that the court “shall determine whether terminating the parent’s rights is in the juvenile’s best interest.”  N.C.G.S. § 7B-1110(a).  In determining the best interests of the child, a trial court should consider (1) the age of the juvenile, (2) the likelihood of adoption, (3) whether termination will aid in the accomplishment of the permanent plan, (4) the bond between the juvenile and the parent, (5) the quality of the relationship between the juvenile and the proposed permanent placement, and (6) any relevant consideration.  N.C.G.S. § 7B-1110(a).

After considering the evidence relating to best interests, the court stated that the only difference between adoption and guardianship was financial.  (R. p. 59, Finding No. 24; T. p. 139). The trial court abused its discretion by basing its decision on the availability of adoption assistance benefits and the purported lack of availability of guardianship assistance benefits.

1.
Terminating parental rights due to the availability of adoption assistance benefits is contrary to the purpose of the adoption assistance program.


Prior to 1980, the federal government did not have an adoption assistance program.  In re James G., 943 A.2d 53, 70 (Md. App. 2008).  As a result, foster parents were reluctant to adopt, and children who were not going to be returned to their parents remained in foster care.

States are now required to maintain an adoption assistance program for children with special needs, and the federal government pays a portion of the adoption assistance benefits paid for eligible children.  State ex. rel. B.M., 787 So.2d 331, 333 (La. App. 4th Cir 2001); In re Adoption of Jamison Nicholas C., 639 S.E.2d 821, 825 (W.Va. 2006); 42 U.S.C.A. § 671(a)(1) (West 2008); 42 U.S.C.A. § 673 (West 2008);  42 U.S.C.A. § 673b (West 2008). 

Adoption assistance payments may be provided “to adoptive parents who adopt a child eligible to receive foster care maintenance payments or supplementary social security benefits” when the “child has special needs which create a financial barrier to adoption.”  N.C.G.S. § 108A-49(b) (West 2008); 42 U.S.C.A. § 673; 42 U.S.C.A. § 673b.  A child is only eligible for adoption assistance payments when the child has special needs that create a financial barrier to adoption.  10 N.C.A.C. 70M.0402 (2008).  Adoption assistance payments may not exceed the “foster care maintenance payment which would have been paid during the period if the child with respect to whom the adoption assistance payment is made had been in a foster family home.”  42 U.S.C.A. § 673(a)(3).

The purpose of the adoption assistance program is to overcome financial barriers to the adoption of children.  The adoption assistance program is designed to encourage the adoption of children who would not be adopted because of these financial obstacles.  The availability of adoption assistance payments is not designed to encourage the termination of parental rights of parents whose children could be placed in the home of a relative pursuant to a guardianship order.

2.
Recently enacted federal legislation authorizes States to provide guardianship assistance benefits to relatives who are appointed as a child’s permanent guardian.

The hearing was conducted on 8 September 2008.  The order was signed on 13 October 2008 and entered on 15 October 2008.  (R. pp. 56-59).  Prior to the entry of the order, federal legislation was enacted authorizing States to provide guardianship assistance benefits.

On 7 October 2008, President Bush signed the Fostering Connections to Success and Increasing Adoptions Act of 2008 (the “Act”).  P.L. 110-351.  This Act authorizes a state to enter into “kinship guardianship assistance agreements to provide kinship guardianship assistance payments to grandparents and other relatives who have assumed legal guardianship of the children for whom they have cared as foster parents and for whom they have committed to care on a permanent basis[.]”  42 U.S.C.A. § 671(a)(28) (West 2008) (as amended by P.L. 110-351, § 101); 42 U.S.C.A. § 673(d) (West 2008)  (as amended by P.L. 110-351, § 101).  As with an adoption assistance payment, a “kinship assistance payment on behalf of a child shall not exceed the foster care maintenance payment which would have been paid on behalf of the child if the child had remained in a foster family home.”  42 U.S.C.A. § 673(d)(1)(D) (West 2008)  (as amended by P.L. 110-351, § 101).

The Act recognizes that legal guardianship with a relative is often in the best interests of a child and provides for kinship assistance payments that would be approximately the same as the payments that would be made if the custodian adopted the child.  By providing assistance to guardians, the Act ensures that termination actions are not a necessary prerequisite to a relative’s receipt of the financial assistance needed to ensure the success of the permanent plan.  See N.C.G.S. § 7B-1100(2) (West 2008) (providing that Article II recognized the “need to protect all juveniles from the unnecessary severance of a relationship with biological or legal parents.”).  

In the present case, Aundrea was receiving foster care assistance benefits.  Under the recently enacted federal legislation, North Carolina is authorized to provide Aundrea with either adoption assistance benefits or guardianship assistance benefits in an amount not to exceed the amount she was receiving in foster care assistance benefits.  The trial court terminated the mother’s parental rights based on a finding that Aundrea would be eligible to receive adoption assistance payments and that she would not be eligible for an equivalent amount of benefits if she was appointed as the children’s permanent guardian.  The trial court abused its discretion by making its conclusion on best interests based upon this finding.

3.
The trial court abused its discretion by failing to properly consider the factors set forth in Section 7B-1110(a).

The trial court found that the only difference between adoption and guardianship was the availability of the adoption assistance benefits, and the trial court relied on this finding in concluding that it was in the children’s best interests to terminate the mother’s parental rights.

The children are 13 and 10.  They have a good relationship with Aundrea, who is likely to adopt.  However, they are older and have a strong bond with their mother, as demonstrated by the fact that they asked to see her on a fairly regular basis.   If her rights are terminated, the mother will not have standing to ask a court to order Aundrea to permit her to visit her children.  If something should happen to Aundrea, the mother will not have any standing or right to be heard with respect to who should care for her children.  If Aundrea was appointed as the children’s permanent guardian, the mother would retain these limited rights. 

North Carolina is authorized to provide Aundrea with the same benefits as a guardian that she would receive as a foster parent or an adoptive parent.  The trial court abused its discretion by relying on the availability of adoption assistance payments and the purported lack of availability of guardianship assistance payments in making its determination with respect to best interests.  For this reason, the mother asks this Court to reverse the order terminating her parental rights and to remand the case to the trial court for a new dispositional hearing.  The mother asks this Court to direct the trial court to consider whether guardianship assistance payments are now available pursuant to the Fostering Connections to Success and Increasing Adoptions Act of 2008.


CONCLUSION

For the reasons stated in this brief, the respondent-appellant mother, Patricia M., asks this Court to reverse the order terminating her parental rights and to remand the case to the trial court for a new dispositional hearing.

This the 4th day of February, 2009.

_________________________________________

Duncan B. McCormick
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