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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY ENTERING THE TERMINATION ORDER ALMOST SEVEN MONTHS AFTER THE DATE OF THE HEARING?

II.
WHETHER THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY CONDUCTING THE HEARING MORE THAN A YEAR AFTER THE FILING OF THE PETITION?

III.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT MS. MAYES NEGLECTED HER CHILDREN ON THE GROUND THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT?

IV.
WHETHER THE TRIAL COURT ERRED BY CONCLUDING THAT MS. MAYES WILLFULLY ABANDONED HER CHILDREN ON THE GROUND THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT?

V.
WHETHER THE TRIAL COURT ERRED BY MAKING FINDINGS OF FACT THAT WERE NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE?


STATEMENT OF THE CASE

On 13 January 2004, the Forsyth County Department of Social Services filed a petition asking the Court to terminate the parental rights of the Respondent Mother, Patricia Mayes.  The Department also asked the court to terminate the parental rights of each child’s father.  (R. pp. 4-8).  The Respondent Mother filed an answer on 13 May 2004 in which she asked the court to dismiss the petition.  (R. pp. 21-24).  The fathers did not file any responsive pleadings.  (R. p. 30, Finding of Fact No. 4).  The fathers’ rights were terminated by a prior order of the court.  (R. pp. 30-32).

This case was tried before the Honorable Denise S. Hartsfield, District Court Judge, at the 24 January 2005 Juvenile Session of District Court, Forsyth County.  (R. p. 3).  On 17 August 2005, Judge Hartsfield signed an order terminating the parental rights of the Respondent Mother.  The order was filed on 19 August 2005.  (R. pp. 36-38).

The Respondent Mother gave written notice of appeal to the North Carolina Court of Appeals on 30 August 2005 (R. p. 39).  The Respondent Mother’s trial counsel filed an affidavit attesting that the order was not in his courthouse box on Thursday, 25 August 2005.  (R. p. 40, Allegation No. 5).  He further stated that he checked his box on 30 August 2005 and found an unfiled copy of the order.  (R. p. 40, Allegation No. 6).  Trial counsel immediately filed a notice of appeal.  (R. p. 39).  


STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This is an appeal from a final judgment terminating the Respondent Mother’s parental rights.  The Respondent Mother is entitled to appeal pursuant to Sections 7B-1113 and 7A-27 of the General Statutes of North Carolina.  N.C.G.S. § 7A-27 (West 2004); N.C.G.S. § 7B-1113 (West 2004) (repealed by 2005 N.C. Sess. Law 398) (S.L. 2005-398 is applicable to petitions filed on or after 1 October 2005).


STATEMENT OF THE FACTS

The Respondent Mother, Patricia Mayes, is the mother of D.M.M. and K.G.M., both girls. 

Facts Pertaining to Statutory Deadlines
The Department filed its petition on 13 January 2004.  (R. p. 4).  The Respondent Mother accepted service on 14 April 2004, and she filed an answer on 13 May 2004.  (R. p. 36, Findings of Fact Nos. 1 & 2; R. pp. 21-24).  The case was heard on 24 January 2005.  (R. p. 36).  The trial court signed the termination order on 17 August 2005.  (R. p. 38).  The order was filed on 19 August 2005.  (R. p. 36)

Testimony at Trial
At the time of the hearing. D.M.M. was nine years old.  K.G.M. was 7 years old.  (T. pp. 3-4).

In the summer of 2002, Patricia Mayes moved in with an adult daughter, Aundrea Mayes.  (T. pp. 42).  Aundrea Mayes moved out of this home.  When Patricia Mayes was about to be evicted, Aundrea Mayes returned and took custody of the children.  (T. pp. 62-63).  In January of 2003, the Forsyth County Department of Social Services filed a juvenile petition.  On 13 June 2004, a prior court entered an order adjudicating the girls to be dependent.  (S.F. at pp. 4-7; T. p. 10).  The prior court found that Patricia Mayes had been evicted from her apartment on 20 August 2002, that she did not have anywhere to live, and that she admitted that she had a substance abuse problem.  (S.F. at p. 5, Findings of Fact Nos. 11 & 12; Petitioner’s Exhibit No. 2).  The prior court concluded that the girls were dependent juveniles and ordered Ms. Mayes to continue to attend the WISH program and to obtain and maintain suitable housing.  (S.F. at p. 6, Conclusion of Law No. 1; S.F. at p. 6, Decretal Nos. 2 & 3; T. pp. 10-11).

Linda Alexander, a D.S.S. social worker, testified that Ms. Mayes attended ten of the visits supervised by the Department of Social Services.  (R. pp. 34-35).  Ms. Mayes attended supervised visitations once in January of 2003, once in March of 2003, three times in April of 2003, and twice in May of 2003.  (T. p. 7-9).  Between June of 2003 and February of 2004, Ms. Mayes did not attend a supervised visitation.  (T. pp. 11-13).  According to Ms. Alexander, Ms. Mayes’ only contact with the girls between June of 2003 and January of 2004 was an unsupervised Thanksgiving visit in 2003.  (T. pp. 13, 20).

Ms. Mayes did not complete the WISH program.  (T. p. 22).  Ms. Alexander had not visited Ms. Mayes’ home since June of 2003, and she did not know what Ms. Mayes’ housing looked like or whether it was suitable.  (T. pp. 28-29).

Aundrea Mayes, an adult sister of the girls, has had actual, physical custody of the girls since August of 2002.  (T. pp. 42, 62-63).  Aundrea testified that she initiated most of Ms. Mayes’ unsupervised visits.  When the girls wanted to visit their mother, Aundrea located Ms. Mayes and arranged a visit.  (T. pp. 43-44, 52-58, 64).

Ms. Mayes had dinner with her children at Thanksgiving in 2003.  (T. pp. 55-56).  Aundrea testified that she had left the children with Ms. Mayes for an hour or two on five occasions.  (T. pp. 57-58).  Ms. Mayes visited whenever the girls wanted to see her, which was approximately once or twice a month.  (T. p. 64).  On 30 December 2004, Ms. Mayes visited with the girls for about one hour.  Ms. Mayes went to Aundrea’s house and spent the weekend in early January, 2005.  Ms. Mayes spent the night at Aundrea’s house on 21 January 2005.  (T. p. 61).  Ms. Mayes visited with girls just before the termination hearing, spending the weekend with them at Aundrea’s home.  (T. pp. 85-86).  The girls call Ms. Mayes mama, and they show her love and affection during visits.  (T. p. 86).

Aundrea testified that Ms. Mayes gave her five dollars on one occasion.  In December of 2004, Ms. Mayes brought some food items to her house.  Ms. Mayes does not send cards or letters.  When she calls, Ms. Mayes does not ask to speak to the girls.  Ms. Mayes bought Christmas presents for the girls in 2004.  (T. pp. 56, 73-74, 76).

Patricia Mayes testified in her own defense.  She told the court that she kept the girls for entire weekends and that she kept them at her home.  (T. p. 107).  The weekend before the hearing, Ms. Mayes took the children to the park where they rode bikes and skated.  (T. p. 108).  Ms. Mayes taught the girls to cook and wash clothes.  (T. pp. 108-09).  Since June of 2004, Ms. Mayes has visited the girls at least twice a month.  In some months, she has visited three times.  (T. p. 109).  In February, 2004, Ms. Mayes brought the girls Christmas gifts, including a bike for D.M.M. and a big wheel for K.G.M..  (T. pp. 114-15).  

Ms. Mayes is blind in one eye, and she has not worked in nine years.  She is able to work, and she has been actively seeking work for the last two years.  (T. pp. 109-13).  Since August of 2004, Ms. Mayes has lived in a two-bedroom, brick apartment that has gas heat.  The apartment is furnished.  (T. pp. 115, 117-18).

Ms. Mayes has completed an Eating Right is Basic Class and a class designed to teach job hunting skills.  (T. p. 119; S.F. at p. 37; Respondent’s Exhibit No. 3).  She has taken parenting classes, and she planned to take additional classes after the hearing date.  (T. p. 119).

Ms. Mayes acknowledged that she did not complete the WISH program.  She explained that she had been to Step One four times, but that she was not able to complete the classes while seeking housing and employment.  (T. pp. 121, 132).  She admitted to the court that she had consumed alcohol at Christmas, that she had been intoxicated in October of 2004, and that she had consumed crack cocaine in October of 2004.  She had not consumed any illegal drugs since October of 2004.  (T. pp. 121, 124, 140-41).

On cross-examination, Ms. Mayes correctly responded to questions asking her to state the children’s date of birth, the name of the girls’ elementary school, and the name of K.G.M.’s teacher.  She took the girls to school after a weekend visit after Thanksgiving in 2004.  (T. pp. 136-37).

Delores Huntley, executive directive of the Alpha Omega Family Institute, testified that Ms. Mayes completed a nutrition class and that she attended parenting classes at the institute.  Ms. Mayes was very attentive.  She interacted with the facilitator, learned skills, and applied what she learned.  (T. pp. 150-53, 161).

Order Terminating Parental Rights
In its written order, the trial court found that the girls had been in the care of their sister, Aundrea Mayes, since coming into the custody of the Department.  (R. p. 36, Finding of Fact No. 4).  The girls had been adjudicated to be dependent on 13 June 2003.  At that time, the court ordered Ms. Mayes to continue with the WISH program to address substance abuse issues.  The prior court ordered Ms. Mayes to obtain and maintain suitable housing.  (R. pp. 36-37, Finding of Fact No. 5).

While the court recognized that there had been disputed testimony with respect to the amount of unsupervised visitation, the court found that Ms. Mayes attended 10% of the visits supervised by the Department of Social Services.  (R. p. 37, Finding of Fact No. 6).  The court found that Aundrea Mayes had been unequivocal in her testimony that she sought out Ms. Mayes when the girls asked to see their mother and that Aundrea initiated these visits.  (R. p. 37, Finding of Fact No. 7).  The court found that Ms. Mayes visited the children on some weekends, but that Ms. Mayes did not visit the children from June 2003 to January 2004.  (R. p. 37, Finding of Fact No. 10).

Between June of 2003 and January of 2004, Ms. Mayes gave the juveniles a bag of food.  She also gave Aundrea Mayes $5.00 when Aundrea asked for it.  Ms. Mayes gave the girls Christmas gifts in 2003 and 2004.  (R. p. 37, Finding of Fact No. 8).  Ms. Mayes did not give the girls cards on birthdays or other special occasions.  (R. p. 37, Finding of Fact No. 9). 

The court found that Ms. Mayes testified that she provided money and rent to Aundrea Mayes but not during the relevant time period of June of 2003 to January of 2004.  (R. p. 37, Finding of Fact No. 11).  The court found that Ms. Mayes lived in a one-bedroom apartment, that Ms. Mayes was unemployed, and that Ms. Mayes testified that she had not used drugs since October of 2004.  (R. p. 37, Findings of Fact Nos. 12, 13, and 14).  Ms. Mayes has participated with the Alpha Omega Parenting Institute and a number of other programs, but Ms. Mayes has not completed any of the programs which were court ordered.  (R. p. 37, Findings of Fact Nos. 15 & 16).

The court found that Aundrea Mayes has provided a good and stable home and that the girls have bonded with Aundrea’s daughter.  (R. pp. 37-38, Finding of Fact No. 17).

The trial court concluded that Ms. Mayes had neglected her children and that she had abandoned her children for at least six months immediately preceding the filing of the petition.  The court concluded that it was in the best interest of the girls to terminate Ms. Mayes’ parental rights.  (R. p. 38, Conclusions of Law Nos. 1, 2, & 3).


ARGUMENT


STANDARD OF REVIEW

Adjudication:  During the adjudication phase, the petitioner must prove by clear, cogent, and convincing evidence that one or more of the statutory grounds for termination exists.  N.C.G.S. § 7B-1109(f) (West Cum. Supp. 2005).  The standard of appellate review is whether the court’s findings are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Disposition:  If the petitioner proves that one or more grounds for termination exist, the trial court moves to disposition.  At disposition, the trial court determines whether termination is in the best interests of the child.  N.C.G.S. § 7B-1110 (West 2004) (amended by 2005 N.C. Sess. Law 398) (S.L. 2005-398 applies to petitions filed on or after 1 October 2005); In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  The standard of review on appeal is abuse of discretion.  In re Brim, 139 N.C. App. 733, 744, 535 S.E.2d 367, 373 (2000).

Conclusions of Law: The trial court’s conclusions of law involve legal questions that are reviewed de novo by the appellate court.  Mann Contractors Inc. v. Flair With Goldsmith Consultants-II, Inc., 135 N.C. App. 772, 775, 522 S.E.2d 118, 121 (1999). 

Findings of Fact:  A trial court’s findings of facts are generally conclusive on appeal if the findings are supported by competent evidence in the record.  First Union Nat. Bank v. Ingold, 136 N.C. App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000).  In a termination of parental rights case, the findings of fact must be supported by clear, cogent, and convincing evidence.  In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004); In re Clark, 72 N.C. App. 118, 124, 323 S.E.2d 754, 758 (1984).

Statutory Time Limit:  An appellate court may take judicial notice of the fact that an order was entered after a statutory deadline or that a hearing was conducted after a statutory deadline.  See In re J.L.K., 165 N.C. App. 311, 598 S.E.2d 387, rev. denied, 359 N.C. 68, 604 S.E.2d 314 (2004).  On appeal, the appellant is required to show that prejudice resulted from the delay.  Id. at 314-15, 598 S.E.2d at 390; In the Matter of D.R., ___ N.C. App. ___, ___, 616 S.E.2d 300, 305 (2005).

I.
THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY ENTERING THE TERMINATION ORDER ALMOST SEVEN MONTHS AFTER THE DATE OF THE HEARING.

Assignments of Error Nos. 5 & 6

R. p. 52

The trial court violated Sections 7B-1109 & 7B-1110 of the General Statutes of North Carolina by entering the order terminating Ms. Mayes’ parental rights on 19 August 2005, almost seven months after the 24 January 2005 hearing on this matter.  For this reason, Ms. Mayes prays this Court vacate the termination order and remand the matter to the District Court for a new hearing.

The General Statutes provide that adjudication and disposition orders “shall be reduced to writing, signed, and entered no later than thirty days following the completion of the termination of parental rights hearing.”  N.C.G.S. § 7B-1109(e) (West 2004) (amended by 2005 N.C. Sess. Law 398); N.C.G.S. § 7B-1110(a) (West 2004) (amended by 2005 N.C. Sess. Law 398).  In the present case, the initial order was reduced to writing, signed, and entered almost seven months after the hearing.  (R. pp. 36-38). The trial court violated Sections 7B-1109(e) and 7B-1110(a) by filing the order well after the thirty-day deadline.

A.
The trial court committed prejudicial error by entering the order almost seven months after the hearing.

The “trial court’s failure to reduce to writing, sign and enter a termination order beyond the thirty day window may be harmless error.”  In the Matter of L.E.B., 169 N.C. App. 375, 378-79, 610 S.E.2d 424, 426 (2005).  A respondent must show that the failure to follow the statutory mandate is prejudicial error.  In the Matter of T.L.T., 170 N.C. App. 430, 431-32, 612 S.E.2d 436, 437-38 (2005).

1.
A delay of seven months is an egregious violation of statutory mandate.

[T]he longer the delay in entry of the order beyond the thirty-day deadline, the more likely prejudice will be readily apparent.”  In the Matter of C.J.B., ___ N.C. App. ___, ___, 614 S.E.2d 368, 370 (2005).  A trial court commits a “clear and egregious violation” of the statutory mandate when it enters a termination order more than six months after the statutory deadline.  L.E.B., 169 N.C. App. at 378, 610 S.E.2d at 426.  This court has repeatedly vacated termination orders that were entered more than six months after the date of the hearing.  L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (vacating a termination order entered more than 180 days after the hearing); T.L.T., 170 N.C. App. 430, 612 S.E.2d 436 (reversing a termination order entered approximately seven months after the conclusion of the termination hearing); In the Matter of O.S.W., ___ N.C. App. ___, 623 S.E.2d 349 (2006) (vacating a termination order entered approximately seven months after the hearing); C.J.B., ___ N.C. App. ___, 614 S.E.2d 368 (reversing a termination order entered five months after the termination hearing); In re T.W., ___ N.C. App. ___, 617 S.E.2d 702 (2005) (reversing a termination order entered one year after the hearing).

In the present case, the trial court conducted the hearing on 24 January 2005.  The trial court entered the order almost seven months later, on 19 August 2005.  (R. pp. 36-38).  This is a clear, egregious, and prejudicial violation of the statutory mandate.

2.
Ms. Mayes could not appeal during the delay.

The statute applicable to this case, N.C.G.S. § 7B-1113, provided that a parent may appeal a termination order by giving notice of appeal “in writing within 10 days after entry of the order.”  N.C.G.S. § 7B-1113 (repealed by 2005 N.C. Sess. Law 398) (S.L. 2005-398 is applicable to petitions filed on or after 1 October 2005).  The trial court’s seven month delay in entering the order prevented Ms. Mayes from appealing the decision by a period of at least six months.  Delaying the appellate process by six months prejudiced Ms. Mayes.  L.E.B., 169 N.C. App. at 379-80, 610 S.E.2d at 426-27; T.L.T., 170 N.C. App. at 432, 612 S.E.2d at 438; O.S.W., ___ N.C. App. at ___, 623 S.E.2d at 350-51.

B.
The delay prejudiced Ms. Mayes, the girls, and the custodial sister.

Prior courts have considered the prejudicial impact on the appellant, the children, foster parents, and others.  C.J.B., ___ N.C. App. at ___, 614 S.E.2d at 370.  Delaying the entry of the order puts the appellate process on hold and prevents the parent, the children, and the current custodian from reaching any sense of closure.  Id..  In this case, the children were in the custody of their sister, Aundrea Mayes.  Aundrea Mayes testified that she wanted to adopt the girls.  (T. pp. 96, 97).  Patricia Mayes testified that she loved her girls, that she wanted to raise her girls, and that she did not want her rights to be terminated.  (T. p. 144).

By failing to enter the order within thirty days as required by statute, the trial court delayed final resolution of this case.  During this delay, Ms. Mayes was not able to appeal or seek any relief from the trial court.  While Aundrea Mayes was allowing her to visit with the children prior to the date of the hearing, Ms. Mayes does not have a right to visit and does not have a judicial remedy if Aundrea or the Department of Social Services decided to prevent her from continuing to visit her children.  Aundrea Mayes could not proceed with an adoption.  The girls were not able to benefit from the implementation of a permanent plan.  The delay prevented Ms. Mayes, Aundrea Mayes, and the girls from reaching closure.  In this case, the seven month delay is clear, egregious, and highly prejudicial to Ms. Mayes and others.  For that reason, this Court should vacate the termination order and remand this case to the trial court for a new hearing.

II.
THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY CONDUCTING THE HEARING MORE THAN A YEAR AFTER THE FILING OF THE PETITION.

Assignment of Error Nos. 3 & 4

R. p. 51

The Department filed its petition on 13 January 2004.  (R. pp. 4-8).  Ms. Mayes accepted service on 14 April 2004, and she filed an answer on 13 May 2004.  (R. p. 36, Finding of Facts Nos. 1 & 2; R. pp. 21-24).  In her answer, Ms. Mayes denied the allegations that her girls were neglected and abandoned.  (R. pp. 21-24).  The trial court did not conduct a hearing until 24 January 2005, more than a year after the filing of the petition and more than nine months after Ms. Mayes was served.  (R. pp. 36-38).  The trial court committed prejudicial error by failing to hold a prompt hearing on this matter.

Section 7B-1109(a) provides that the court shall conduct a hearing “no later than 90 days from the filing of the petition . . . unless the judge pursuant to subsection (d) of this section orders that it be held at a later time.”  N.C.G.S. § 7B-1109(a) (West Cum. Supp. 2005).  Section 7B-1109(d) allows a trial court to continue the hearing for up to 90 days from the date of the initial petition in order to receive additional evidence or other information.  N.C.G.S. § 7B-1109(d) (West Cum. Supp. 2005).  “Continuances that extend beyond 90 days after the initial petition shall be granted only in extraordinary circumstances when necessary for the proper administration of justice, and the court shall issue a written order stating the grounds for the continuance.”  N.C.G.S. § 7B-1109(d).

In the present case, the trial court conducted a hearing more than a year after the filing of the initial petition and more than nine months after Ms. Mayes was served.  The trial court did not enter any orders explaining why the case had been continued, and the court did not enter any orders making findings that extraordinary circumstances required a continuance extending beyond 90 days from the filing of the initial petition.  The trial court committed clear error by failing to conduct the hearing in a timely manner.

A parent is required to show that he or she was prejudiced by a delay in conducting a hearing on the termination petition.  In re D.J.D., ___ N.C. App. ___, ___, 615 S.E.2d 26, 34-35 (2005).  In this case, conducting a hearing more than a year after the filing of the petition and more than nine months after service on Ms. Mayes prejudiced Ms. Mayes by delaying the process by one year and by precluding the parties from reaching closure.
In addition, the delay impacted the presentation of evidence with respect to the abandonment ground.  The relevant time frame for determining whether a child has been abandoned is the six-month period immediately preceding the filing of the petition.  N.C.G.S. § 7B-1111(a)(7) (West Cum. Supp. 2005).  The trial court discounted evidence that Ms. Mayes had provided money and rent to her daughter by finding that the support had not been provided during the relevant time period.  (R. p. 37, Finding of Fact No. 11).  The trial court found that Ms. Mayes had visited the children on weekends, but again discounted this fact by finding that the visitation did not occur in the relevant time period.  (R. p. 37, Finding of Fact No. 10). Despite hearing evidence that Ms. Mayes visited at least once or twice a month between June of 2004 and the date of the hearing, the trial court declined to make specific findings with respect to the extent of Ms. Mayes’ unsupervised visitation.  (R. p. 37, Finding of Fact No. 6).

The delay in hearing the petition is made worse by the delay in completing the final order.  In O.S.W., the New Hanover County Department of Social Services filed its petition to terminate on 7 January 2004, less than one week before the filing of the petition in this case.  O.S.W., ___ N.C. App. at ___, 623 S.E.2d at 350-51.  The case was heard on 7 June 2004, and the O.S.W. court entered its order on 7 December 2004.  Id.  In O.S.W., the this Court vacated the termination order due to the six month delay in entering the order.  O.S.W., ___ N.C. App. at ___, 623 S.E.2d at ___.

In this case, the matter was heard on 24 January 2005, and the court entered its order on 19 August 2005, eight months after the order had been entered in O.S.W..  The relevant time frame was used to discount what Ms. Mayes had done since the filing of the petition.  In addition, the delay prevented any of the parties from reaching the prompt closure and finality envisioned by the drafters of the statutory mandate.  For this reason, Ms. Mayes prays this Court vacate the order terminating Ms. Mayes parental rights.  

III.
THE TRIAL COURT ERRED BY CONCLUDING THAT MS. MAYES NEGLECTED HER CHILDREN ON THE GROUND THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT.

Assignment of Error No. 7

R. p. 52

The trial court concluded as a matter of law that Ms. Mayes neglected her children.  (R. p. 52, Conclusion of Law No. 2).  The trial court’s findings with respect to Ms. Mayes’ deficiencies are not sufficient to establish that she neglected her children.

A court may terminate parental rights upon making a finding that the parent neglected the juvenile.  N.C.G.S. § 7B-1111(a)(1) (West Cum. Supp. 2005).  A “neglected juvenile” is a 

juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of the law.

N.C.G.S. § 7B-101(15) (West Cum. Supp. 2005).  In addition to proving neglect, the petitioner must demonstrate that the juvenile has sustained some physical, mental, or emotional impairment or that there is a substantial risk of impairment as a result of the neglect.  In re Beasley, 147 N.C. App. 399, 403, 555 S.E.2d 643, 646 (2001); In re Ore, 160 N.C. App. 586, 589, 586 S.E.2d 486, 488 (2003).

“A finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect at the time of the termination proceeding.”  In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997).  “Termination of parental rights for neglect may not be based solely on past conditions which no longer exist.”  Id.  If there is no evidence of neglect at the time of the termination hearing, the trial court may terminate parental rights if the petitioner proves, by clear, cogent and convincing evidence, a probability of repetition of neglect if the juvenile is returned to the home.  Beasley, 147 N.C. App. at 405, 555 S.E.2d at 647; In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000).

A.
The children were originally adjudicated as dependent.

In June 2003, a prior court adjudicated the children to be dependent.  (R. p. 36, Finding of Fact No. 5; S.F. at pp. 4-7; Petitioner’s Exhibit No. 2).  The prior court did not conclude that the children had been neglected.  (R. pp. 26-29).  For this reason, the initial adjudicatory order is not evidence of neglect.

B.
The findings of fact with respect to Ms. Mayes’ substance abuse and housing do not establish neglect at the time of the hearing.

Even if the evidence of the dependency adjudication is deemed to be evidence of prior neglect, the Department did not present clear, cogent, and convincing evidence of a probability of a repetition of neglect if the children were returned to Ms. Mayes’ home.

The trial court did not make extensive findings with respect to Ms. Mayes’ substance abuse or her housing arrangements.  The trial court found that “Ms. Mayes admitted to having a drug problem and testified that she had not used drugs or alcohol since October 2004.”  (R. p. 37, Finding of Fact No. 12).  The court also found that Ms. Mayes did not complete the WISH program, a program designed to address substance abuse issues.  (R. p. 37, Finding of Fact No. 16).  With respect to housing, the trial court found that Ms. Mayes shared a one-bedroom apartment and that she did not pay any rent.  (R. p. 37, Finding of Fact No. 13).  These findings are not sufficient to establish that Ms. Mayes had not addressed the issues relating to the dependency adjudication.

1.
The trial court did not find that Ms. Mayes had failed to obtain and maintain suitable housing.

“The inability to maintain secure living arrangements is relevant to a determination of whether there is a substantial risk of injury to the juvenile.”  In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997) (findings supported conclusion of law where trial court found that respondent had moved six times in four months and had repeatedly exposed juvenile to violent individuals); see In re Adcock, 69 N.C. App. 222, 225-26, 316 S.E.2d 347, 348-49 (1984) (the fact that respondent moved eight times within eighteen months was evidence of instability).

The trial court did not find that Ms. Mayes had failed to obtain and maintain suitable housing, and the evidence did not support such a finding.  Aundrea Mayes testified that Ms. Mayes lived in a two-bedroom apartment.  (T. p. 47).  Ms. Mayes testified that she lived in a two-bedroom apartment and that it was adequately furnished.  (T. pp. 117-18).  The trial court, in its oral order, found that Ms. Mayes had a two-bedroom apartment.  (T. p. 184).  The written finding that Ms. Mayes had a one-bedroom apartment is not supported by the evidence.  Ms. Mayes incorporates the argument set forth in Section V which challenges this aspect of the thirteenth finding of fact.

The trial court’s finding with respect to Ms. Mayes’ living arrangements does not support a conclusion that the children had been neglected in the past or that the children were neglected at the time of the hearing.  In addition, the finding with respect to Ms. Mayes’ housing does not support the conclusion that the children would probably be neglected in the future.  For this reason, the finding with respect to housing does not support a conclusion that the children were neglected.

2.
The findings with respect to drug and alcohol use are not sufficient to establish neglect.

“A finding of fact that a parent abuses alcohol, without proof of adverse impact upon the child, is not a sufficient basis for an adjudication of termination of parental rights for neglect.”  In re Phifer, 67 N.C. App. 16, 25, 312 S.E.2d 684, 689 (1984).  The trial court did not find that Ms. Mayes’ drug and alcohol use had an adverse impact on her children.  Thus, the findings were not sufficient to establish neglect.

Ms. Mayes and her daughter testified that Ms. Mayes had used crack cocaine in the past.  Both testified that Ms. Mayes had been intoxicated in the past.  Ms. Mayes gave candid testimony with respect to her use of drugs and alcohol.  Based on this testimony, the trial court found that “Ms. Mayes admitted to having a drug problem and testified that she has not used drugs or alcohol since October 2004.”  (R. p. 37, Finding of Fact No. 12).  The trial court also found that Ms. Mayes had not completed the WISH program to address her substance abuse issues.  (R. p. 37, Finding of Fact No. 16).

These findings are not sufficient to establish that Ms. Mayes neglected her children or that her current or past use of drugs and alcohol had an adverse impact on her children.  At the time of the hearing, Ms. Mayes had been drug and alcohol free for several months.  The trial court did not make any findings with respect to the impact of Ms. Mayes’ past use of drugs or alcohol on her children.  Accordingly, the findings are not sufficient to establish neglect.

C.
The trial court improperly failed to give proper weight to the programs that were not ordered by the court.

A parent is not “bound by a single source provider for recommended services” while seeking to address the issues that led to the removal of her children.  In the Matter of D.M.W., ___ N.C. App. ___, ___, 619 S.E.2d 910, 915 (2005).  A trial court should give proper weight to programs that are not ordered by the court, even if those programs are not recommended by the Department of Social Services.  Id.

The trial court found that “Ms. Mayes has participated with Alpha Omega Parenting Institute and a number of other programs but has not participated in or completed any of the programs that were court ordered.”  (R. p. 37, Finding of Fact No. 15).  The court specifically found that Ms. Mayes failed to complete a substance abuse program, WISH.  (R. p. 37, Finding of Fact No. 16).  The evidence at trial indicated that Ms. Mayes had completed a nutrition class, had taken parenting classes at Alpha Omega, and had taken classes to help improve her job hunting skills.  (T. pp. 150-53).  By taking classes and participating in programs that were not ordered by the court, Ms. Mayes attempted to address some of the issues that led to the prior adjudication of dependency.  The trial court’s fifteenth finding of fact suggests that the trial court did not give these efforts any weight simply because they were not court ordered.  For this reason, the trial court’s findings do not support an adjudication of neglect.


D.
Ms. Mayes had visitation with her children.

Visitation is an important factor in determining whether a child is neglected.  In re Shermer, 156 N.C. App. 281, 286-87, 576 S.E.2d 403, 407 (2003); In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  While Ms. Mayes failed to exercise all her rights with respect to the visits supervised by the Department of Social Services, she visited her children.

The trial court found that there was disputed testimony with respect to the amount of unsupervised visitation between Ms. Mayes and her children.  (R. p. 37, Findings of Fact Nos. 6 & 7).  The trial court further found that Ms. Mayes “did visit the children some weekends but did not visit the juveniles from June 2003 to January 2004, the six months prior to the filing of the TPR petition.”  (R. p. 37, Finding of Fact No. 10).

The relevant time frame for an adjudication of neglect includes the time of the hearing and is not limited to the six months immediately preceding the filing of the petition.  Both Ms. Mayes and her daughter testified that Ms. Mayes had visited with the children, that Ms. Mayes had been in Aundrea Mayes’ home, and that Ms. Mayes had spent a weekend with the children in the month prior to the hearing.  Aundrea Mayes acknowledged that she had left the girls with Ms. Mayes on five occasions.  She let the girls visit with their mother any time they wanted to see her.  Ms. Mayes testified that she had regular, frequent visitation with the children and that she initiated some of that visitation.  Between June of 2004 and the date of the hearing, Ms. Mayes visited once or twice a month.

E.
The Department did not establish that the children had sustained some physical, mental or emotional impairment as a result of any alleged neglect.

The petitioner must demonstrate that the juvenile has sustained some physical, mental, or emotional impairment or that there is a substantial risk of impairment as a result of the neglect.  Beasley, 147 N.C. App. at 403, 555 S.E.2d at 646.  The trial court did not make any findings on this issue, and there is very little evidence of harm to the children in the record.

The children were initially adjudicated dependent.  Prior to the initial adjudication, Ms. Mayes had been evicted and her eldest daughter had taken custody of the girls to give them a home.  While there is evidence of substance abuse, employment problems, and past problems maintaining adequate housing, the girls continued to call their mother by the name “mama” and continued to ask to visit with her.  K.G.M. had some difficulties in school, but the evidence did not tend to show that those problems had been caused by the mother.  (R. pp. 37, Finding of Fact No. 17).  The evidence and findings in this case do not support an adjudication of neglect.  To the extent there is some evidence of neglect, the Department failed to present clear, cogent, and convincing evidence that any neglect impaired the children.

F.
The trial court’s conclusion of law is not supported by its findings of fact.

“Termination of parental rights for neglect may not be based solely on past conditions which no longer exist.”  Young, 346 N.C. at 248, 485 S.E.2d at 615.  A trial court may not terminate parental rights on the basis of threatened future harm to a child.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  In the present case, the trial court’s findings do not support a conclusion that the children had been neglected in the past or that they were neglected at the time of the termination proceeding.  In addition, the evidence relating to Ms. Mayes’ past conduct and present circumstances did not constitute clear, cogent, and convincing evidence that the children had been neglected in the past and that there was a probability that the neglect would be repeated in the future.  Accordingly, Ms. Mayes requests that the order terminating her parental rights be vacated.

IV.
THE TRIAL COURT ERRED BY CONCLUDING THAT MS. MAYES WILLFULLY ABANDONED HER CHILDREN ON THE GROUND THAT THIS CONCLUSION IS NOT SUPPORTED BY THE FINDINGS OF FACT.

Assignment of Error. No. 7

R. p. 52

The trial court concluded as a matter of law that Ms. Mayes willfully abandoned her children.  (R. p. 38, Conclusion of Law No. 2).  The trial court found that Ms. Mayes gave the children food, money, and Christmas gifts during the relevant time period.  (R. p. 37, Finding of Fact No. 8).  While the court found that Ms. Mayes did not visit during the six months prior to the filing of the petition, the court made this finding in the context of finding that Ms. Mayes visited her children at other times.  (R. p. 37, Finding of Fact No. 9).  The trial court’s conclusion is not supported by either the findings nor clear, cogent, and convincing evidence.

A court may terminate parental rights upon a finding that the parent “willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition.”  N.C.G.S. § 7B-1111(a)(7).  “Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.”  In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986); Young, 346 N.C. at 251, 485 S.E.2d at 617.  “The word ‘willful’ encompasses more than an intention to do a thing; there must also be purpose and deliberation.”  Searle, 82 N.C. App. at 275, 346 S.E.2d at 514.  “Whether a biological parent has a willful intent to abandon his child is a question of fact to be determined from the evidence.”  Searle, 82 N.C. App. at 276, 346 S.E.2d at 514.

The trial court did not find as fact that Ms. Mayes had a willful intent to abandon her children, and the trial court’s findings of fact are not sufficient to support its conclusion of law.  The trial court found that Ms. Mayes’ had exercised 10% of the visits supervised by the Department, that the testimony with respect to unsupervised visits was disputed, that Ms. Mayes did not send birthday cards to the children, that Ms. Mayes did not visit during the six months prior to the filing of the petition, and that Ms. Mayes did not provide money and rent to Aundrea Mayes in the six months prior to the filing of the petition.  (R. p. 37, Findings of Fact Nos. 6, 9, 10, & 11).

These findings do not establish a willful intention to abandon and they are contradicted by other findings.  The trial court found that Ms. Mayes gave the children food and money between June of 2003 and January of 2004 and that Ms. Mayes gave the children Christmas gifts in 2003 and 2004.  (R. p. 37, Finding of Fact No. 8).  The court’s finding with respect to visitation in the relevant time frame is as follows: “Mayes did visit the children some weekends but did not visit the juveniles from June 2003 to January 2004, the six months prior to the filing of the TPR petition.”  (R. p. 37, Finding of Fact No. 10).  The trial court similarly discounted testimony with respect to the payment of money and rent on the basis that it was not provided during the relevant time frame.  (R. p. 37, Finding of Fact No. 11).  In addition, the trial court ignored evidence that Ms. Mayes visited with the girls at Thanksgiving in 2003.  Ms. Mayes incorporates the argument set forth in Section V challenging the finding that she did not visit her children in the relevant time period.

The findings do not support the conclusion that Ms. Mayes’ conduct manifested a willful deliberation to forego her parental responsibilities.  After the relevant time period, Ms. Mayes visited her children, purchased Christmas gifts, and continued to take parenting classes.  (R. p. 37, Findings of Fact Nos. 8, 10, & 15).  Ms. Mayes incorporates the argument set forth in Section II of this brief with respect to the delay in conducting a hearing and urges this Court to consider Ms. Mayes’ subsequent efforts.  Given these efforts, it is certain that Ms. Mayes did not intend to abandon her children during the relevant time period.  For this reason, Ms. Mayes prays this Court vacate the order terminating her parental rights.

V.
THE TRIAL COURT ERRED BY MAKING FINDINGS OF FACT THAT WERE NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

Assignments of Error Nos. 13 & 14

R. p. 53

In a termination of parental rights case, findings of fact must be supported by clear, cogent, and convincing evidence.  Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6; Clark, 72 N.C. App. at 124, 323 S.E.2d at 758.

A.
The trial court erred by finding that Ms. Mayes lived in a one-bedroom apartment.

At trial, Ms. Mayes and her daughter testified that Ms. Mayes lived in a two-bedroom apartment.  (T. pp. 47, 117-18).  In its oral ruling, the trial court found that Ms. Mayes lived in a two-bedroom apartment.  (T. p. 184, lines 7-9).  The portion of the thirteenth finding of fact that finds that Ms. Mayes lived in a one-bedroom apartment is not supported by clear, cogent, and convincing evidence.  (R. p. 37, Finding of Fact No. 13).

B.
The trial court erred by finding that Ms. Mayes did not visit her children in the six month period immediately preceding the filing of the petition.

By its tenth finding of fact, the trial court found that Ms. Mayes visited the children, “but did not visit the juveniles from June 2003 to January 2004, the sixth months prior to the filing of the TPR petition.”  (R. p. 37, Finding of Fact No. 10).  The social worker acknowledged that Ms. Mayes visited her children at Thanksgiving in 2003.  (T. pp. 13, 20).  Aundrea Mayes testified that Ms. Mayes visited at Thanksgiving in 2003, stating that they had dinner at another person’s house. (T. pp. 55-56).  Accordingly, the trial court’s finding is not supported by clear, cogent, and convincing evidence.


CONCLUSION

For the reasons set forth in this brief, Respondent‑Appellant, Patricia Mayes, prays this Court vacate the trial court’s order terminating her parental rights in and to her minor children.
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