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Questions Presented

I.
DID PETITIONER-APPELLEE WAYNE COUNTY DEPARTMENT OF SOCIAL SERVICES COMMITT REVERSIBLE ERROR WHEN IT FAILED TO SET FORTH FACTS IN THE PETITION TO TERMINATE PARENTAL RIGHTS THAT ARE SUFFICIENT TO WARRANT A DETERMINATION THAT ONE OR MORE GROUNDS FOR TERMINATING PARENTAL RIGHTS EXIST IN VIOLATION OF N.C.G.S.§7B-1104(6)?

Assignment of Error No. 1

R. pp. 2-23, 26-46, 56-60, 63-67, 81-83, 84-86

T. pp. 39-42

II.
DID THE TRIAL COURT COMMITT REVERSIBLE ERROR WHEN IT FAILED TO CONDUCT A SPECIAL HEARING TO DETERMINE THE ISSUES RAISED BY THE PETITION AND ANSWER IN VIOLATION OF N.C.G.S.§7B-1108(b)?

Assignment of Error No. 2

R. pp.  87, 88
III.
DID THE TRIAL COURT COMMITT REVERSIBLE ERROR WHEN IT DENIED RESPONDENT-APPELLANT MOTHER’S MOTION TO DISMISS THE PETITION TO TERMINATE PARENTAL RIGHTS AT THE CLOSE OF EVIDENCE BY THE ATTORNEY FOR PETITIONER-APPELLEE AND AT THE CLOSE OF ALL EVIDENCE AT THE TERMINATION OF PARENTAL RIGHTS HEARING?

Assignment of Error No. 3

R. pp.  81-83, 84-86

T. pp. 39-42

IV.
DID THE TRIAL COURT COMMITT REVERSIBLE ERROR WHEN IT ENTERED THE ORDER TERMINATING RESPONDENT-APPELLANT MOTHER'S PARENTAL RIGHTS TO D.M.L., AND SPECIFICALLY MAKING FINDINGS OF FACT NOS. 11, 13, 14, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 28, 29, 32, 33, 40, 41, 43, 45, 47, 48, 49, 50, 52, 53, 55, 59, 60, 61, 64, 65 ON THE GROUNDS THAT THEY ARE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE?

Assignment of Error No. 4

R. pp., 98-105

T.   pp. 3-98

V.
DID THE TRIAL COURT COMMITT REVERSIBLE ERROR WHEN IT ENTERED THE ORDERS TERMINATING RESPONDENT-APPELLANT MOTHER'S PARENTAL RIGHTS TO D.M.L. AND R.E.L, SPECIFICALLY MAKING CONCLUSION OF LAW NO. 2 “THAT GROUNDS EXIST TO TERMINATE THE PARENTAL RIGHTS OF THE PARENTS OF THIS JUVENILE AS SET OUT ABOVE,” WHICH IS NOT SUPPORTED BY FINDINGS OF FACT BASED ON CLEAR, COGENT AND CONVINCING EVIDENCE?  

Assignment of Error Nos. 5 and 8

R. pp.   96, 104

T.  pp. 3-98

VI.
DID THE TRIAL COURT COMMITT REVERSIBLE ERROR WHEN IT FAILED TO STATE IN THE ORDERS THE STATUTORY REFERENCES OF THE SPECIFIC GROUNDS THAT EXIST TO TERMINATE RESPONDENT-APPELLANT MOTHER'S PARENTAL RIGHTS TO D.M.L. AND R.E.L, ESPECIALLY WHEN THE TRIAL JUDGE DID NOT STATE ANY GROUNDS ON THE RECORD AT THE TERMINATION OF PARENTAL RIGHTS HEARING?



Assignment of Error Nos. 6 and 9

R. pp. 89-97, 98-105

T. pp. 98

VII.
DID THE TRIAL COURT COMMITT REVERSIBLE ERROR WHEN IT ENTERED THE ORDER TERMINATING RESPONDENT-APPELLANT MOTHER'S PARENTAL RIGHTS TO R.E.L., AND SPECIFICALLY MAKING FINDINGS OF FACT NOS. 11, 12, 13, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 29, 30, 32, 33, 37, 39, 40, 42, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 55, 54, 55, 57, 59, 60, 64, 65, 66, 67, 69, 70 ON THE GROUNDS THAT THEY ARE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE?

Assignment of Error No. 7

R. pp. 89-97

T.   pp. 3-98

STATEMENT OF THE CASE

On 1 April 2004, R.E.L, age 12, and D.M.L., age 9 were placed in the custody of Wayne County Department of Social Services ("WCDSS") because of allegations that their mother, Rita L. and her boyfriend were dealing drugs. (R. pp. 70, 73) The children were placed with Patrick and Debbie Cansler. Patrick Cansler is Rita L.’s brother. (R. pp. 70, 73, 106, 109)

On 25 June 2004, R.E.L. and D.M.L. were adjudicated neglected juveniles. (R. pp. 70, 73) Allegations of improper discipline by Patrick Cansler were raised on 18 March 2005. The children said they no longer wanted to reside with the Canslers. The Court granted WCDSS custody of R.E.L. and D.M.L. on 28 April 2005, and they were placed in foster care in May 2005. (R. pp. 70, 73, 106,109)

On 22 February 2006, a Permanency Planning Hearing was held, and the permanent plan changed from reunification of R.E.L. and D.M.L. with their mother, Rita L. to termination of her parental rights and adoption. (R. pp. 4-19, 28-46)

Two Petitions For Termination of Parental Rights were filed on 11 July 2006 alleging that both parents had neglected and abandoned R.E.L. and D.M.L. (R. pp. 2-3, 26-27) On 17 August 2006, Respondent-Appellant Mother, Rita L., filed two pro se verified responses to the two Petitions to terminate her parental rights to R.E.L. and D.M.L. disputing the allegations that she had neglected and abandoned her children. (R. pp. 56-60, 63-67) The attorney for Respondent-Appellant Mother, Rita L. filed two Answers to the TPR Petitions on 7 December 2006. (R. pp. 81-83, 84-6)

The Termination of Parental Rights Hearing (“TPR Hearing”) was held on 1 February 2007. (T. pp. 3-98) The Orders (“TPR Orders”) terminating Respondent Mother, Rita L.’s parental rights to R.E.L. and D.M.L. was entered, signed by Judge David B. Brantley, and filed on 5 March 2007. (R. pp. 98-105, 89-97) The Respondent-Appellant Mother, Rita L, filed two written Notices of Appeal on 14 March 2007. (R. pp. 111-112, 113-114) 

Two Appellate Entries were signed on 16 March 2007. (R. p. 115, 116) Janet K. Ledbetter was appointed Appellate Counsel for Respondent-Appellant mother, Rita L., on 20 March 2007. (R. p. 118)

The Record of Appeal was filed on 16 May 2007, and docketed with the Court of Appeals on 24 May 2007.  
STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This Court has jurisdiction pursuant to N.C.G.S. §7B-1001(6) as grounds for appellate review.
STATEMENT OF THE FACTS

Rita L. is the mother of a son, R.E.L., age 14-1/2, and a daughter, D.M.L., age 11-1/2 at the time of the Termination of Parental Rights Hearing. (“TPR Hearing”) Wayne County Department of Social Services ("WCDSS") got involved in this matter on 1 April 2004, because of allegations that the Respondent-Appellant mother, Rita L. and her boyfriend were dealing drugs. (R. pp. 70, 73, T. p. 6)

The Termination of Parental Rights Hearing (“TPR Hearing”) was held on 1 February 2007. (T. pp. 3-98) The attorney for Petitioner-Appellee WCDSS called two witnesses to testify at the TPR Hearing, Latosha Cox, Wayne County social worker, and Angela Corbett, the foster care parent for R.E.L. and D.M.L.  The attorney for Petitioner-Appellee WCDSS asked the trial court to take judicial notice of the underlying files. (T. pp. 3-4) The trial court took judicial notice of the court orders in the underlying file but not the reviews. (T. p. 4) 

Latosha Cox, WCDSS foster care social worker, testified that she had been assigned to the case in July 2006, and had had the case for about six months. (T. p. 3, p. 15 lines 23-24) She was familiar with the juveniles R.E.L. and D.M.L. They had been in the custody of WCDSS for more than a year. (T. pp. 4 lines 21-23, 5 lines 8-11) Rita L. was the mother of R.E.L. and D.M.L., and she was currently housed at the Women’s Prison in Raleigh after being charged and convicted of  “having a meth lab”). (R. pp. 5, lines 13-22, pp. 6 lines 3-4) The only contact that Latosha Cox had with Rita L. was through letters that she received every other week from Rita L. addressed to the children. (R. p. 7, lines 13-14, p. 13 lines 4-17) Latosha Cox testified that Respondent-Appellant Mother, Rita L. was scheduled for release from prison 18 months from the date of the TPR Hearing. (T. p. 10 lines 14-15, p. 14 lines 7-13) 

At the time Latosha Cox was assigned to this case, the TPR Petitions had already been filed. She did not review the court records in this matter before coming to court. (T. p. 11, lines 6-14) Latosha Cox had not had any contact with Rita L. and she had not made any efforts to contact Rita L. (T. p. 11 lines  20-24, p. 12, line 9-11) 

Latosha Cox had no personal knowledge about Rita L.’s parenting ability or anything else. She had received letters from Rita L. addressed to the children every other week. (T. p. 13, lines 1-2) Latosha Cox was not aware if Rita L. was employed while at the Department of Corrections, and didn’t know if Rita L. made any money. (T. p. 15, lines 13-17)

The second witness called by the attorney for Petitioner-Appellee WCDSS was Angela Corbett, the foster parent, along with her husband, Ronald Corbett, for R.E.L. and D.M.L. since April 2005. (T. p. 17, lines 14-17, 19-20) R.E.L. and D.M.L. had become a part of their family. (T. p. 18, line 1) R.E.L. went to Eckerd Camp in June 2006 because of his behavior which was unmanageable and out of control. R.E.L. was to be at Eckerd Camp for ten months (T. p. 18, lines 2-3, 10,  p. 24, lines 2-6) Angela Corbett  has two other foster children in her home. (T. p. 21, lines 14, 20, 21, 23)

Angela Corbett testified that she had received a large number, more than fifty letters from Rita L. since April 2005. (T. p. 24, lines 24-25, p. 25, line 5-6) She gave the letters to R.E.L. and D.M.L. for a long time, more than a year, up until six months ago when she started giving Rita L.’s letters to the counselors for R.E.L. and D.M.L. (T. p. 25, line 9-22, p. 26, line 2-4, p. 29, lines 18-22)

Angela Corbett testified that D.M.L. and R.E.L. love their mother very much.  (T. p. 30,  line 4, p. 37, line 12, p. 38, lines 24-25)

The attorney for Petitioner-Appellee WCDSS ended the presentation of his evidence. The attorney for Respondent-Appellant Mother, Rita L. moved to dismiss the Petition. (T. p. 39, lines 3-5) After hearing arguments of both attorneys, the trial court denied the motion to dismiss. (T. p. 42, line 6)

Respondent-Appellant Mother, Rita L. testified on her own behalf. She was had been incarcerated at North Carolina Correctional Institute for Women since August 2005. She pled guilty to two counts of possession of precursor chemicals. (T. p. 42, lines 19-25, p. 43, lines 1-2) She went into detention awaiting trial on 14 December 2004. (T. p. 43, lines 6-9) 

Rita L. said that she has changed her life from inside out. She goes to church, and she has spent a lot of time in school improving herself.  Now she knows how to handle things, and has a way to understand things. (T. p. 58, lines 19-20, p. 86, lines 13-15) She attended Bible study once a week. (T. p. 72, line 11-12) She stated that she will never go back to the lifestyle that she had before she was incarcerated. (T. p. 87, line 5) 

She has taken two parenting classes and two substance abuse classes at Wake Tech Community College during her incarceration. (T. p. 48, lines 19-20, p. 68 lines 19-25, p. 69, lines 1-9) She has taken a parenting class, the Our Step Program, through the Department of Corrections, and participated in the DART Program through the North Carolina Correctional Institute for Women. She also took two classes in a self-enrichment program. Rita L. was also taking a US History Class through UNC-Chapel Hill from a professor that comes to the North Carolina Correctional Institute for Women. (T. p. 51, lines 5-17, p. 71. Lines 17-23) Rita L. also worked at the license plate tag plant making twenty-six cents an hour. (T. p. 51, lines 20-25, p. 52, line 2) 

Rita L. testified that she wrote to D.M.L. and R.E.L. every week. (T. p. 53, line 14) She would address the letters to each child in care of Wayne County Social Services, attention Jennifer Watson. (T. p. 53, lines15-20) The children have written less than twenty letters since Rita L. had been incarcerated on 14 December 2004. (T. p. 55, lines 1-11) She sent D.M.L. and R.E.L. birthday cards on June 1st and June 15th each year. (T. p. 56, lines 22-25) She sent Christmas presents in 2005, and 2004. (T. p. 57, lines  7-10)

Rita L.’s release date is 20 May 2008. (T. p. 71, line 33) She has been free of infractions for about 13 months. (T. p. 73, line 12) R.E.L. will be 16 and D.E.L. will be 13 when Rita L. is released. (T. p. 84, line 16-18) At the time of the TPR Hearing, Rita L. had been incarcerated for two years and one month.

At the conclusion of all evidence, the attorney for Rita L renewed his Motion to Dismiss, which was denied by the trial court. (T. p. 91, lines 22-23, p. 92, line 1) After closing arguments by both attorneys, the trial court announced that he would take the issue under advisement. (T. p. 98, lines 19-22)

The Orders (“TPR Orders”) terminating Respondent Mother, Rita L.’s parental rights to R.E.L. and D.M.L. were signed by Judge David B. Brantley, and filed on 5 March 2007. (R. pp. 98-105, 89-97) The Respondent-Appellant Mother, Rita L, filed two written Notices of Appeal on 14 March 2007. (R. pp. 111-112, 113-114) 

ARGUMENT

STANDARD OF REVIEW

 

In order to terminate a respondent's parental rights, the trial court must “adjudicate the existence” of one or more of the statutory grounds for termination set forth in N.C.G.S. § 7B-1111(a). N.C.G.S. § 7B-1109(e) and (f) (2005). The court must support its adjudication by findings of fact based upon clear, cogent, and convincing evidence. “The standard of appellate review of the trial court's conclusion that grounds exist for termination of parental rights is whether the trial judge's findings of fact are supported by clear, cogent, and convincing evidence, and whether these findings support its conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001). In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E. 2d 659, 661(2001). In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003)  

       The trial court's “conclusions of law are reviewable de novo on appeal.” Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996). In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 aff'd, 554 N.C. 359, 554 S.E. 2d 644 (2001) See In re D.J.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005).   For the Court of Appeals to exercise its appellate function, the trial court must enter sufficient findings of fact and conclusions of law to reveal the reasoning which led to the court's ultimate decision.

        Effective appellate review of an order entered by a trial court sitting without a jury is largely dependent upon the specificity by which the order's rationale is articulated. Evidence must support findings; findings must support conclusions; conclusions must support the judgment. Each . . . link in the chain of reasoning must appear in the order itself. Where there is a gap, it cannot be determined on appeal whether the trial court correctly exercised its function to find the facts and apply the law thereto. Coble v. Coble, 300 N.C. 708, 714, 268 S.E.2d 185, 190 (1980); see N.C.R. Civ. P. 52(a)(1) (2005) (“In all actions tried upon the facts without a jury . . . the court shall find the facts specifically and state separately its conclusions of law thereon . . . .”); Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982) (Noting that findings of fact must be “sufficiently specific to enable an appellate court to review the decision and test the correctness of the judgment.”). A court may terminate parental rights upon a finding of one or more grounds under N.C. Gen. Stat. § 7B-1111 to exist.

Termination of parental rights proceedings are held in two phases: adjudicatory and dispositional. In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). During the adjudicatory phase, the court shall determine the existence or nonexistence of any of the circumstances listed in N.C.G.S. § 7B-1111. N.C.G.S. § 7B-1109 (2003). During this phase of the hearing, the burden of proof is on petitioner to show that there are grounds for termination. Id.” In re Allen, 58 N.C. App. 322, 325, 293 S.E.32d 607, 609 (1982) The "clear and convincing" standard "'is greater than the preponderance of the evidence standard required in most civil cases. Clear and convincing evidence is evidence which “should fully convince.” N.C.G.S. § 7B-805 (2003); In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001)

I.
THE TRIAL COURT WAS DEPRIVED OF SUBJECT MATTER JURISDICTION BECAUSE OF PETITIONER-APPELLEE WAYNE COUNTY DEPARTMENT OF SOCIAL SERVICES’ FAILURE TO SET FORTH FACTS IN THE PETITION TO TERMINATE RESPONDENT-APPELLANT MOTHER’S PARENTAL RIGHTS THAT ARE SUFFICIENT TO WARRANT A DETERMINATION THAT ONE OR MORE GROUNDS FOR TERMINATING PARENTAL RIGHTS EXIST IN VIOLATION OF N.C.G.S.§7B-1104(6). 

Assignment of Error No. 1

R. pp. 2-23, 26-46, 56-60, 63-67, 81-83, 84-86

T. pp. 39-42

STANDARD OF REVIEW
The North Carolina Court of Appeals discussed the significance of subject matter jurisdiction in In re T.B., J.B., C.B., ____ N.C. App. ____ 629 S.E.2d 895 (2006) “Subject matter jurisdiction refers to the power of the court to deal with the kind of action in question, and . . . is conferred upon the courts by either the North Carolina Constitution or by statute.” Harris v. Pembaur, 84 N.C. App. 666, 667, 353 S.E.2d 673, 675 (1987). “Moreover, a court's inherent authority does not allow it to act where it would otherwise lack jurisdiction. 'Courts have the inherent power to do only those things which are reasonably necessary for the administration of justice within the scope of their jurisdiction.'” In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003) (quoting In re Transportation of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 557, 559 (1991)). 

   
 “Subject matter jurisdiction cannot be conferred upon a court by consent, waiver or estoppel, and failure to demur or object to the jurisdiction is immaterial.” Stark v. Ratashara, 177 N.C. App. 449, S.E.2d 471 (2006) (citing McKinney, 158 N.C. App. at 447, 581 S.E.2d at 797). The issue of subject matter jurisdiction may be considered by the court at any time, and may be raised for the first time on appeal. 

Under N.C.G.S. § 7B-1101 (2005), the trial court has “exclusive original jurisdiction to hear and determine any petition or motion relating to termination of parental rights to any juvenile who resides in, is found in, or is in the legal or actual custody of a county department of social services . . . at the time of filing of the petition or motion.” This statute confers upon the court general jurisdiction over termination of parental rights proceedings.

However, “a trial court's general jurisdiction over the type of proceeding or over the parties does not confer jurisdiction over the specific action.” McKinney, 158 N.C. App. at 447, 581 S.E.2d at 797. “'Thus, before a court may act there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.'” Id. at 444, 581 S.E.2d at 795 

“A universal principle as old as the law is that the proceedings of a court without jurisdiction of the subject matter are a nullity.” Burgess v. Gibbs, 262 N.C. 462, 465, 137 S.E.2d 806, 808 (1964).

In the case sub judice, the two TPR Petitions filed by Petitioner-Appellee WCDSS on 11 July 2006, praying the court to terminate the parental rights of Respondent-Appellant Mother, Rita L.’s to D.M.L and R.E.L. each contained 8 allegations. Allegation 6 states: “The grounds to terminate the parental rights of the parents of the juvenile are that the parents have neglected and abandoned the juvenile.” This allegation is just a bare recitation of the alleged statutory grounds for termination that does not comply with the requirements of N.C.G.S §7B- 1104(6). Attached to the two Petitions are the Orders from the Permanency Planning Hearing held on 22 February 2006, and filed on 7 April 2006. The two TPR Petitions did not incorporate the entire underlying court files in 04 JA 75 and 04 JA 76. (R. pp. 2-23, 26-47) The two Orders contain 88 Findings of Fact, mostly about the abuse of the father, his attempts to have the children placed with his sister in Virginia, the dates of his visitation, the testimony and recommendations of Cindy May, the children’s therapist and the reasons why placement with the paternal aunt was not recommended.

Only 11 Findings of Fact pertain to the Respondent-Appellant Mother. 

These Findings of Fact concerning Rita L. from the prior court order from the Permanency Planning Hearing on 22 February 2006 are not “facts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.” N.C.G.S. § 7B-1104(6) (2005).

In a recent unpublished opinion, In re W.B.M., (COA06-1614, 1 May 2007, unpublished) which is directly on point with the case sub judice, the North Carolina Court of Appeals recently vacated a termination of parental rights order where the trial court did not have subject matter jurisdiction to enter an order terminating her parental rights because the petition failed to comply with the requirements of N.C.G.S. § 7B-1104(6). 

In In re W.B.M., the Court of Appeals stated:

“[Subject matter] jurisdiction is dependent upon the existence of a valid motion, complaint, petition, or other valid pleading.” In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003). “[I]n the absence of a proper petition, the trial court has no jurisdiction to enter an order for termination of parental rights [.]” Id. at 445, 581 S.E.2d at 796. Pursuant to N.C. Gen. Stat. § 7B-1104(6), a proper petition for termination of parental rights must set forth “[f]acts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.” N.C. Gen. Stat. § 7B-1104(6) (2005). “[A] petitioner's bare recitation . . . of the alleged statutory grounds for termination does not comply with the requirements of [§ 7B- 1104(6)].” In re Quevedo, 106 N.C. App. 574, 579, 419 S.E.2d 158, 160 (1992). “While there is no requirement that the factual allegations be exhaustive or extensive, they must put a party on notice as to what acts, omissions or conditions are at issue.” In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002). 

In Hardesty, this Court reversed an order terminating the parental rights of the respondent because the “petitioner merely used words similar to those in the statute setting out grounds for termination.” Id. In the case before us, petitioner's allegation merely tracks the language of § 7B-1111(a)(7). The only factual allegation contained in the petition was “the minor child does not remember or know who the Respondent is.” This is not sufficient to put respondent-mother on notice of the acts or omissions that are at issue.

Petitioner argues the petition contained sufficient factual allegations because the child custody agreement was attached to and incorporated into the petition. Documents incorporated into the petition may be used to allege facts sufficient to give the respondent notice. See Quevedo, 106 N.C. App. at 579, 419 S.E.2d at 160; In re H.T., ___ N.C. App. ___, 637 S.E.2d 923 (2006). However, the incorporated document must contain facts that show grounds exist for terminating parental rights. Quevedo, 106 N.C. App. at 579, 419 S.E.2d at 160. In the case before us, the child custody agreement merely established custody and visitation arrangements between petitioner and respondent-mother. It did not contain any facts regarding respondent-mother's behavior towards or care of the minor child. Moreover, it did not contain any facts indicating that respondent-mother acted in a manner inconsistent with her role as the minor child's parent. The child custody agreement did not contain facts sufficient “to warrant a determination that one or more of the grounds for terminating parental rights exist.” N.C. Gen. Stat. § 7B-1104(6). The trial court did not have subject matter jurisdiction over the termination of parental rights proceedings. Accordingly, the order for termination of parental rights is vacated without prejudice to petitioner's right to bring a proper petition before the court.
The attorney for Respondent-Appellant Mother, Rita L. filed two Answers to both TPR Petitions which denied allegations including the allegation contained in paragraph six that “both parents had neglected and abandoned the juveniles,” and prayed the Court to Dismiss the Petition for failure to state a claim upon which relief can be granted. (R. pp. 81-83, 84-87) He also made two motions to dismiss at the conclusion of Petitioner-Appellee WCDSS’s evidence, and at the conclusion of all evidence. Therefore, this matter was preserved for appellate review.


The Court of Appeals most recently addressed this issue in In re G.K., J.K., and J.L.D, (COA06-610, 15 May 2007, unpublished) stating:

“The legal sufficiency of Petitions to Terminate Parental Rights is governed by N.C. Gen. Stat. § 7B-1104. Under that statute, the petition must state “[f]acts that are sufficient to warrant a determination that one or more of the grounds for terminating parental rights exist.” N.C. Gen. Stat. § 7B-1104 (2003). “While there is no requirement that the factual allegations be exhaustive or extensive, they must put a party on notice as to what acts, omissions or conditions are at issue.” In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002).

    However, respondent failed to preserve this matter for appeal. In In re Quevedo, this Court addressed the legal sufficiency of a Petition to Terminate Parental Rights. In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158 (1992). The father in that case (who was incarcerated at the time of the termination proceedings) also alleged that the Petitions for Termination failed to state sufficient facts as required by statute. This Court treated the assignment of error as a failure to state a claim under Rule 12(b)(6) of the North Carolina Rules of Civil Procedure: “we . . . treat it as a Rule 12(b)(6) motion for failure to state a claim because (1) the basis for the motion is that the petition fails to state sufficient facts as required by N.C. Gen. Stat. § 7A-289.25(6) and (2) a motion is treated according to its substance and not its label.” Id. at 578, 419 S.E.2d at 159. Here, as in Quevedo, the allegation of legal insufficiency of the petitions will be treated as a motion under Rule 12(b)(6), for failure to state a claim. A Rule 12(b)(6) motion may not be made for the first time on appeal. Dale v. Lattimore, 12 N.C. App. 348, 351-52,183 S.E.2d 417, 419 (1971) (citations omitted).

    In this case, respondent did make a motion to dismiss after the presentation of petitioner's evidence. But that motion was based on insufficient evidence, not the legal insufficiency of the petitions themselves. Therefore, respondent has not properly preserved this issue for appeal, and this assignment of error is overruled.”

In the case at hand, the Court did not have subject matter jurisdiction because the two TPR Petitions violated N.C.G.S. § 7B-1104(6). In the absence of a proper Petition, the trial court has no jurisdiction to enter an order for termination of parental rights. In re Ivey, 156 N.C. App. 398, 576 S.E.2d 386, 389 (2003)

Therefore, this matter must be reversed and the two TPR Orders must be vacated with prejudice.
II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT FAILED TO CONDUCT A SPECIAL HEARING TO DETERMINE THE ISSUES RAISED BY THE PETITION AND ANSWER IN VIOLATION OF N.C.G.S.§7B-1108(b).

Assignment of Error No. 2

R. pp.  87, 88
STANDARD OF REVIEW

N.C.G.S. § 7B-1108(b) mandates that:

“If an answer or response denies any material allegation of the Petition… The Court shall conduct a special hearing after notice of not less than 10 days nor more than 30 days given by the petitioner or movant to the respondent who answered or responded, and the guardian ad litem for the juvenile to determine the issues raised by the petition and answer or motion and response.”


The North Carolina addressed this issue in In re B.D., 174 N.C. App. 234, 620 S.E.2d 913 (2005). The Court of Appeals concluded that the respondents suffered no prejudice as a result of the failure to notify respondents of the special hearing ten days prior to its commencement, thus, the trial court did not commit reversible error by holding the special hearing immediately prior to the termination hearing despite the ten day notice required by N.C.G.S. § 7B- 1108(b).


The case sub judice is distinguishable from In re B.D., because the trial court failed to hold the special hearing at all, despite the fact that the Respondent-Appellant Mother, Rita L. filed two pro se responses to the TPR Petition. In addition, the attorney for Respondent-Appellant Mother, Rita L. filed two Answers to both TPR Petitions which denied allegations including the allegation contained in paragraph six that “both parents had neglected and abandoned the juveniles,” and prayed the Court to Dismiss the Petition for failure to state a claim upon which relief can be granted. (R. pp. 81-83, 84-87) 


In the matter at hand, Respondent-Appellant Mother, Rita L. was prejudiced because the statutory mandated special hearing was not held, since she was deprived of the opportunity for the trial court to rule on her Motions to dismiss for failure to state a claim.  Taking into account the Petition which did not comply with N.C.G.S. § 7B-1104(6), coupled with the trial court’s failure to hold the special hearing required by  N.C.G.S.§7B-1108(b), this Court must vacate the TPR Order for the statutory violations.

III.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT ENTERED THE TPR ORDERS TERMINATING RESPONDENT-APPELLANT MOTHER'S PARENTAL RIGHTS TO D.M.L. AND R.E.L, SPECIFICALLY MAKING CONCLUSION OF LAW NO. 2 “THAT GROUNDS EXIST TO TERMINATE THE PARENTAL RIGHTS OF THE PARENTS OF THIS JUVENILE AS SET OUT ABOVE,” WHICH FAILED TO STATE IN THE ORDERS THE STATUTORY REFERENCES OF THE SPECIFIC GROUNDS THAT EXIST TO TERMINATE RESPONDENT-APPELLANT MOTHER'S PARENTAL RIGHTS TO D.M.L. AND R.E.L, WHEN THE TRIAL JUDGE DID NOT STATE ANY GROUNDS ON THE RECORD AT THE TERMINATION OF PARENTAL RIGHTS HEARING.

Assignment of Error Nos. 5, 6, 8 and 9

R. pp. 96, 10489-97, 98-105

T. pp. 98

STANDARD OF REVIEW
The North Carolina Court of Appeals recently vacated and remanded a case which is directly on point with the case sub judice. In In re D.R.B. ___ N.C. App. ____, 643 S.E.2d 77 (2007), the Court of Appeals indicated that the order did not identify any statutory grounds for termination under N.C.G.S. §7B-1111(a), and concludes “that grounds exist for which Respondent's parental rights to the minor child, D.R.B., should be terminated.” The Respondent in In re D.R.B. was also an incarcerated parent.

In In re D.R.B. the Court of Appeals stated that:

“In order to terminate a respondent's parental rights, the trial court must “adjudicate the existence” of one or more of the statutory grounds for termination set forth in N.C. Gen. Stat. § 7B-1111(a). N.C. Gen. Stat. § 7B-1109(e) and (f) (2005). The court must support its adjudication by findings of fact based upon clear, cogent, and convincing evidence. Id. Our task in reviewing a termination order is to determine whether the “findings of fact are based upon clear, cogent, and convincing evidence and whether the findings support the conclusions of law.”  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) (internal quotation omitted), appeal dismissed and disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Both TPR Orders in the present matter state almost the exact same language as the order in In re D.R.B. The TPR Orders contain identical Conclusions of Law No. 2 “That the grounds exist to terminate the parental rights of the parents of this juvenile as set out above.” (R. pp. 96, 104) The trial court did not identify any of the nine grounds for termination stated in N.C.G.S. § 7B-1111(a) in the TPR Orders.
The In re D.R.B. Court also states in its opinion that:
“The trial court failed to identify which or any of the nine grounds for termination in N.C. Gen. Stat. § 7B-1111(a) to support its conclusion of law. Without an identified basis for the court's adjudication under N.C. Gen. Stat. § 7B-1109(e), we cannot effectively review the termination order. This Court does not conduct an independent examination of each possible ground for termination to determine if the facts proven might establish a ground. See Viar v. N.C. Dep't of Transp., 359 N.C. 400, 402, 610 S.E.2d 360, 361 (2005) (“it is not the role of the appellate courts . . . to create an appeal . . . .”)

    Petitioners' brief posits two potential grounds to support the termination order. First, they cite N.C. Gen. Stat. § 7B-1111(a)(4) (failure to provide support), but concede that the court's findings of fact do not support this ground. Finding of fact numbered 9 states, “the Respondent's parents have provided support for the minor child.”

    Next, petitioners cite N.C. Gen. Stat. § 7B-1111(a)(7) (willful abandonment). Without addressing whether the evidence would have supported these or any other grounds for termination, no findings of fact were made on the issue of respondent's willfulness, a required element of both N.C. Gen. Stat. § 7B- 1111(a)(4) and (7). In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002) (“[T]here must be a proper application of the words 'willfully' in grounds (2) and (3).”).

    The trial court's findings do not establish grounds for termination. Its failure to articulate those grounds is not harmless. In re Bluebird, 105 N.C. App. 42, 51, 411 S.E.2d 820, 825 (1992); In re Pope, 144 N.C. App. 32, 38 n.4, 547 S.E.2d 153, 157 n.4, aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).

    Where a respondent has been and continues to be incarcerated, our courts have prohibited termination of parental rights solely on that factor. Compare In re Shermer, 156 N.C. App. 281, 290-91, 576 S.E.2d 403, 409-10 (2003) (Willfulness not shown under N.C. Gen. Stat. § 7B-1111(a)(2) where the respondent was incarcerated but wrote letters and informed DSS that he did not want his parental rights terminated.

    The order appealed from does not indicate the evidentiary standard under which the court made its adjudicatory findings of fact, as required by N.C. Gen. Stat. § 7B-1109(f). In re Church, 136 N.C. App. 654, 657, 525 S.E.2d 478, 480 (2000). The trial court must affirmatively state in its order that its findings of fact at the adjudicatory stage of the termination proceedings are based upon clear, cogent, and convincing evidence. Id.

    We vacate the termination order and remand for entry of a proper order containing the necessary findings of fact supported by evidence meeting petitioners' burden of proof which in turn support the trial court's conclusions of law. The trial court may receive additional evidence on remand. See Heath v. Heath, 132 N.C. App. 36, 38, 509 S.E.2d 804, 805 (1999). In light of our decision, we decline to address respondent's remaining assignments of error. The trial court failed to enter adequate findings of fact and conclusions of law to demonstrate the grounds for termination. We vacate the trial court's order and remand.”

The North Carolina Court of Appeals must follow the precedent established in In re D.R.B, ____ N.C. App. ____, 643 S.E.2d 77 (2007) and vacate the TPR Orders which terminated Respondent-Appellant Rita L’s parental rights to D.M.L. and R.E.L.
IV.
THE FINDINGS OF FACT IN BOTH TPR ORDERS DO NOT SUPPORT A CONCLUSION OF LAW THAT THE GROUND OF NEGLECT PURSUANT TO N.C.G.S. §7B-1111(a)(1) EXISTS TO TERMINATE RESPONDENT APPELLANT MOTHER’S PARENTAL RIGHTS TO D.M.L. AND R.E.L.

Assignments of Error No. 4 and 7

R. pp., 98-105

T.   pp. 3-98

STANDARD FOR REVIEW

Pursuant to N.C.G.S. §7B-1111(a)(1) (2005), a parent's rights to a child may be terminated if "the parent has neglected the juvenile. The juvenile shall be deemed to be neglected if the court finds the juvenile to be a neglected juvenile within the meaning of N.C.G.S. § 7B-101(15)." 

The determination of neglect requires the application of the legal principles set forth in N.C.G.S § 7B-101(15) (2005), and is therefore a conclusion of law. In re Helms, 127 N.C. App. 505, 510,491 S.E. 672, 675-76 (1997). Thus it is incumbent on the Court to determine whether, based on the evidence of record, the conduct complained of, if true, constituted neglect as envisioned by the North Carolina General Assembly and as interpreted by the case law of this jurisdiction. In re Stumbo, 357 N.C.279, 582 S.E.2d 255 (N.C. 2003) Further, "in a termination of parental rights proceeding, prior adjudications of abuse or neglect are admissible, but they are not determinative of the ultimate issue." In re J.B., 172 N.C. App. 1, 9, 616 S.E.2d 264, 273 (2005)
In order to terminate parental rights, the evidence must show neglect at the time of the termination proceeding. In re Ballard, 311 N.C. 708, 716, 319 S.E.2d 227, 232 (1984).   During a proceeding to terminate parental rights, the trial court must admit and consider evidence, find facts, make conclusions and resolve the ultimate issue of whether neglect authorizing termination of parental rights is present at that time. The petitioner seeking termination bears the burden of showing by clear, cogent and convincing evidence that such neglect exists at the time of the termination proceeding. Id. Termination of parental rights for neglect may not be based solely on past conditions which no longer exist. Id
In the case sub judice, Rita L. had changed her life from inside out. She went to church, attended Bible study weekly, and she had spent a lot of time in school improving herself, taking two parenting classes, and two substance abuse classes at Wake Tech Community College during her incarceration. (T. p. 48, lines 19-20, p. 68 lines 19-25, p. 69, lines 1-9).  Now she knows how to handle things, and has a way to understand things. (T. p. 58, lines 19-20, . p. 72, line 11-12, p. 86, lines 13-15) She stated that she will never go back to the lifestyle that she had before she was incarcerated. (T. p. 87, line 5) 

Rita L. was also taking a US History Class through UNC-Chapel Hill from a professor that comes to the North Carolina Correctional Institute for Women. (T. p. 51, lines 5-17, p. 71. Lines 17-23) Rita L. also worked at the license plate tag plant making twenty-six cents an hour. (T. p. 51, lines 20-25, p. 52, line 2) 

Rita L.’s release date is 30 May 2008. (T. p. 71, line 33) She had been free of infractions for about 13 months. (T. p. 73, line 12) R.E.L. will be 16 and D.E.L. will be 13 when Rita L. is released. (T. p. 84, line 16-18) At the time of the TPR Hearing, Rita L. had been incarcerated for two years and one month.

The TPR Order for R.E.L. contains 70 Findings of Fact, and 33 Findings of Fact relate to Respondent-Appellant Mother, Rita L. The TPR Order for D.M.L. contains 65 Findings of Fact and 31 Findings of Fact pertain to Respondent-Appellant Mother, Rita L. Findings of Fact Nos. 1-24, 42 and 43 in the TPR Order for D.M.L. are just mere recitations from the underlying case file and concern the prior adjudication of neglect by Rita L. Likewise for Findings of Fact Nos. 1-23, 41and 42 in TPR Order for R.E.L.

Findings of Fact Nos. 26, 27, 28, 51, 52, 53, 56, 57, 58, and 59 in TPR Order for D.M.L. and Findings of Fact Nos. 25, 26, 56, 57, 59, 61, 62, 63, and 64 TPR Order for R.E.L. all relate to Rita L.’s efforts to change her condition for the better, by taking parenting classes, participating in substance abuse programs, DART, attending church and bible study, and taking a history class through UNC-Chapel Hill during her incarceration. (R. p. 89-97,  98-105)

Recently the North Carolina Court of Appeals reversed a termination of parental rights order because there was insufficient evidence to support any grounds to terminate the respondent’s parental right, and addressed the issue of neglect by an incarcerated parent in In re C.W. ___N.C. App. ____, 641 S.E. 2d 725 (2007)

The Court of Appeals stated In re C.W:

“A parent's incarceration may be relevant to whether his child is neglected; however, “incarceration, standing alone, is neither a sword nor a shield in a termination of parental rights decision.'” In re P.L.P., 173 N.C. App. 1, 10, 618 S.E.2d 241, 247 (2005) (quoting In re Yocum, 158 N.C. App. 198, 207-08, 580 S.E.2d 399, 405 (2003) (Tyson, J. dissenting)), aff'd per curiam, 360 N.C. 360, 625 S.E.2d 779 (2006). For example, in In re P.L.P., this Court affirmed a trial court order terminating parental rights based on neglect when the trial court found that the incarcerated respondent “(1) 'could have written' but did not do so; (2) 'made no efforts to provide anything for the minor child'; (3) 'has not provided any love, nurtur[ing] or support for the minor child'; and (4) 'would continue to neglect the minor child if the child was placed in his care[.]'” 173 N.C. App. at 10-11, 618 S.E.2d at 247 (alteration in original). In In re P.L.P., the trial court had also entered two previous adjudication orders in which the court concluded that P.L.P. was neglected. Id. at 3-4, 618 S.E.2d at 243.    Similarly, in In re Bradshaw, 160 N.C. App. 677, 682, 587 S.E.2d 83, 86 (2003) this Court affirmed a trial court order terminating parental rights based on neglect when the court found that the incarcerated respondent “neither provided support for the minor child nor sought any personal contact with or attempted to convey love and affection for the minor child.” In both In re P.L.P. and In re Bradshaw, this Court determined that the trial court's findings of fact were supported by clear, cogent, and convincing evidence, and that these findings were sufficient to support the trial court's conclusion that neglect existed as a ground for termination pursuant to N.C. Gen. Stat. § 7B-1111(1). In re P.L.P., 173 N.C. App. at 13, 618 S.E.2d at 248; In re Bradshaw, 160 N.C. App. at 682, 587 S.E.2d at 87.

    However, in In re Shermer, 156 N.C. App. 281, 288, 576 S.E.2d 403, 408 (2003), this Court reversed an order terminating a father's parental rights based on neglect despite the trial court's finding that the father “had failed to complete various parts of his case plan” by failing to “maintain employment,” failing to “contact the social worker once per week,” failing to “participate in therapy sessions” with his children, failing to “pay child support or establish a support obligation for the children,” failing to “attend parenting classes,” and failing to complete “a drug and alcohol assessment.” This Court concluded that the trial court's finding was not supported by “clear, cogent, and convincing evidence of neglect or evidence that neglect could reoccur” because DSS had entered into the case plan with the father, who was recently released from prison, less than two months before the termination hearing., 156 N.C. App. at 288, 576 S.E.2d at 408.

    In re P.L.P, In re Bradshaw, and In re Shermer guide our analysis in the case sub judice. Here, there is no previous adjudication of neglect; rather, C.W. and J.W. were voluntarily placed in the Masonic Home by their mother to ensure that they would receive proper care, supervision, and discipline. The children came into DSS custody in September 2003 after the Masonic Home lost contact with their mother. Thereafter, the mother stipulated that C.W. and J.W. are dependent, meaning that neither she nor respondent, who was incarcerated, were able to care for the children and that they lacked suitable alternative child care. Although DSS entered into a case plan with the children's mother, DSS has never entered into a case plan with respondent.

    The evidence presented by DSS shows that while C.W. and J.W. have been in DSS custody, respondent has written letters to the children and sent them birthday and Christmas cards, including some money. In its permanency planning report to the court dated 22 July 2005, DSS stated that respondent “has been very consistent with writing his children. He has not forgotten a birthday nor Christmas.” On direct examination during the termination hearing, the children's social worker testified that respondent “writes the children” and that “on Christmas they each get a card_-on Christmas and their birthdays and I think $5.00 is in each card each time.” The social worker also testified that she had personally seen the cards and money.

    An affidavit filed by respondent's family members alleges that DSS prevented respondent's letters from reaching the children, stating:

        Since respondent has been incarcerated he has always tried to stay in contact with his children. He has always asked us to send them birthday and holiday cards from him. He has written letters telling them he loves and thinks about them all the time. He has never received a reply. DSS informed us all correspondence from [respondent] was thrown away, but ours was given to the boys.

In the case sub judice, both TPR Orders contain Finding of Fact No. 27 in the R.E.L. TPR Petition, and Finding of Fact No. 29 in the D.M.L. Petition that specifically refers to neglect. Both of these Findings of Fact state: 

“That the history of this mother with convictions prior to the Department of Social Services being involved in the case and the convictions while the initial case was ongoing in Juvenile Court and her failure to comply with the Orders of the Court until confined to the Department of Correction and her failure to maintain employment leads this Court to believe that there is a likelihood that the mother will again neglect the juvenile.”

These Findings of Fact are not supported by clear and convincing evidence presented at the TPR Hearing on 1 February 2007. LaTosha Cox, the WCDSS social worker had had no contact at all with Rita L. during the six months that she had the case. LaTosha Cox had no personal knowledge about anything Rita L. had done to improve herself during her incarceration.

Except for Finding of Fact No. 27 in the TPR Order for R.E.L. and Finding of Fact No. 29 in TPR Order for D.M.L., which are not supported by clear and convincing evidence presented at the TPR Hearing, there are no other Findings of Fact in either TPR Order to support the ground for termination of parental rights based on neglect pursuant to N.C.G.S. § 7B- 1111(a)(1). The case sub judice is clearly distinguishable from In re P.L.P, and In re Bradshaw because Rita L. faithfully wrote to D.M.L. and R.E.L. every week, and expressed her love for her children. 
A determination of neglect must be based on evidence showing neglect at the time of the termination proceeding. In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997) (citing In re Ballard, 311 N.C. 708, 716, 319 S.E.2d 227, 232 (1984)) (emphasis added).     Where evidence of prior neglect is considered, a trial court must also consider evidence of changed circumstances and the probability of a repetition of neglect. Id.     

A prior adjudication of neglect, alone, is insufficient to support termination when the parent has been deprived of custody for some time prior to the trial.  In re Ballard, 311 N.C. 708, 714, 319 S.E.2d 227, 231 (1984). However, if there is a probability of repetition of neglect, then evidence of neglect subsequent to the prior adjudication is not required. In re Pope, 144 N.C. App. 32, 37, 547 S.E.2d 153, 156 (2001), aff'd per curiam, 354 N.C. 359, 554 S.E.2d 644 (2001).

“Incarceration, standing alone, is neither a sword nor a shield in a termination of parental rights decision.” In re Yocum, 158 N.C. App. 198, 207-08, 580 S.E.2d 399, 405 (2003). “The key to a valid termination of parental rights on neglect grounds where a prior adjudication of neglect is considered is that the court must make an independent determination of whether neglect authorizing the termination of parental rights existed at the time of the hearing.” In re McDonald, 72 N.C. App. 234, 241, 324 S.E.2d 847, 851 (1984). 

Respondent-Appellant Mother, Rita L. respectfully requests this Court to follow the precedent established in in In re C.W. ___N.C. App. ____, 641 S.E. 2d 725 (2007) and reverse and vacate the two TPR Orders in this case.

V.
THE FINDINGS OF FACT IN BOTH TPR ORDERS DO NOT SUPPORT A CONCLUSION OF LAW THAT THE GROUND OF ABANDONMENT PURSUANT TO N.C.G.S. §7B-1111(a)(7) EXISTS TO TERMINATE RESPONDENT APPELLANT MOTHER’S PARENTAL RIGHTS TO D.M.L. AND R.E.L.
Assignments of Error No. 4 and 7

R. pp., 98-105

T.   pp. 3-98

STANDARD OF REVIEW

North Carolina law provides that a court may terminate parental rights if a “parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion.” N.C.G.S. § 7B- 1111(a)(7) (2005). 

N.C. Gen. Stat. § 7B-1111(7) provides that the trial court may terminate a party's parental rights upon a finding that:

        “the parent has willfully abandoned the juvenile for at least six consecutive months immediately preceding the filing of the petition or motion, or the parent has voluntarily abandoned an infant pursuant to G.S. § 7B-500 for at least 60 consecutive days immediately preceding the filing of the petition or motion.”
“The word 'willful' encompasses more than an intention to do a thing; there must also be purpose and deliberation.” In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986) (citation omitted). The intent to willfully abandon a child is a question of fact to be determined by the evidence presented at the termination hearing. Id. “If a parent withholds his presence, his love, his care, the opportunity to display filial affection, and [willfully] neglects to lend support and maintenance, such parent relinquishes all parental claims and abandons the child.” In re McLemore, 139 N.C. App. at 429, 533 S.E.2d at 509 (quoting Pratt v. Bishop, 257 N.C. 486, 501, 126 S.E.2d 597, 608 (1962)).

Neither of the TPR Orders in the case sub judice contain ANY findings of fact pertaining to abandonment nor do ANY findings of fact include the words “willful or willfully.”
Rita L. devotedly wrote letters to D.M.L. and R.E.L. every week. (T. p. 53, line 14) She would address the letters to each child in care of Wayne County Social Services, attention Jennifer Watson. (T. p. 53, lines15-20) She sent D.M.L. and R.E.L. birthday cards on June 1st and June 15th each year. (T. p. 56, lines 22-25) She sent Christmas presents in 2005, and 2004. (T. p. 57, lines  7-10)  There was uncontradicted and undisputed evidence presented at the TPR Hearing that Rita L. loves her two children from Rita L. and Angela Corbett, the foster mother of R.E.L. and D.M.L. There was no evidence presented at the TPR Hearing that Rita L. had demonstrated “willful or intentional conduct which evinces a settled purpose to forego all parental duties and relinquish all parental claims to her children.”

Abandonment implies conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child.” In re Adoption of Searle, 82 N.C. App. 273, 275, 346 S.E.2d 511, 514 (1986).


In the present matter, since there are no findings of fact in either TPR Order which could support the ground of abandonment to terminate Rita L’s parental rights to R.E.L. and D.M.L.
CONCLUSION

Based on the foregoing, Respondent-Appellant Mother, Rita L., hereby respectfully requests the Court of Appeals to reverse the trial court's termination of her parental rights because Petitioner-Appellee WCDSS did not present sufficient facts in the Petition to determine which grounds existed to terminate the parental rights of Rita L. in violation of N.C.G.S. §7b-1104(6) which deprived the trial court of subject matter jurisdiction. The lack of subject matter jurisdiction, coupled with the trial court’s failure to state the specific statutory grounds that exist to terminate Rita L.’s parental rights to R.E.L. and D.M.L. in the TPR Orders is reversible error, which requires the North Carolina Court of Appeals to vacate the TPR Order with prejudice.
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