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No. 04 J 487    )QUESTIONS PRESENTED
I. WHETHER THE TRIAL COURT’S FINDINGS OF FACT ARE SUPPORTED BY CLEAR, COGENT AND CONVINCING COMPETENT EVIDENCE?

II. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 67(A) AND CONCLUSION OF LAW NUMBER 1(A) THAT RESPONDENT MOTHER HAS ABUSED THE JUVENILE IS SUPPORTED BY THE TRIAL COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT, AND CONVINCING EVIDENCE?

III. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 67(B) AND CONCLUSION OF LAW NUMBER 1(B) THAT RESPONDENT MOTHER HAS NEGLECTED THE JUVENILE IS SUPPORTED BY THE TRIAL COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT, AND CONVINCING EVIDENCE?

IV. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 67(C) AND CONCLUSION OF LAW NUMBER 1(C) THAT RESPONDENT WILLFULLY LEFT THE JUVENILE IN FOSTER CARE WITHOUT SHOWING REASONABLE PROGRESS TO CORRECT THE CONDITIONS WHICH LED TO REMOVAL IS SUPPORTED BY THE COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT AND CONVINCING EVIDENCE?

V. WHETHER THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 71 AND CONCLUSION OF LAW NUMBER 4 THAT IT IS IN THE BEST INTEREST OF THE JUVENILE TO TERMINATE RESPONDENT’S PARENTAL RIGHTS IS SUPPORTED BY THE COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT AND CONVINCING EVIDENCE?

STATEMENT OF THE CASE
This is an appeal from an order terminating the parental rights of Respondent mother, Cheri Holder, with respect to the above juvenile.  The order was entered by the Honorable Monica Bousman in the Wake County District Court on 12 December 2005. (R. pp. 218-28).  Respondent appealed by written Notice of Appeal filed 3 January 2006. (R. p. 231-32).   

  

A transcript of the termination hearing was ordered on 4 January 2006, and the transcript order was mailed to the court reporter on 5 January 2006. (R. pp. 233-34).  After obtaining multiple extensions of time, and changing court reporters, (R. pp. 239-46), the transcript was certified as delivered by the court reporter 11 November 2006. (R. p. 247).  Respondents served their proposed Record on Appeal on 13 November 2006.  Petitioner timely served objections/amendments and the Record was settled 11 December 2006. (R. p. 266).  The Record was filed 27 December 2006, docketed 11 January 2007, and the printed Record was mailed to the parties on 8 February 2007. 
STATEMENT OF GROUNDS FOR APPELLATE REVIEW
Respondent mother appeals pursuant to N.C. Gen. Stat. §7B-1113 from a final order of the court entered 12 December 2005.  In addition, pursuant to Rule 21 of the North Carolina Rules of Appellate Procedure, Respondent has filed a Petition for Writ of Certiorari contemporaneously with this brief.   

STATEMENT OF THE FACTS
This family initially came to the attention of Petitioner Wake County Human Services (“WCHS”) on 19 July 2002.  WCHS received a report that the juvenile D.L.W., then about six  months old, had been taken by his parents to Wake Medical Center after his mother found dried blood on his nose and vomit on his sheets when she awakened him the morning of 4 July 2002.  Subsequent examination showed unexplained rib fractures not associated with birth trauma.  The child developed seizures on 6 July 2002 while at Wake Med, and was transferred to UNC Hospital on 15 July 2002 at the request of Respondent mother.  The formal diagnosis from UNC Hospital was non-accidental trauma, resulting in “apparent damage to his brain”. (R. pp. 30, 132)  

Petitioner WCHS filed a juvenile petition alleging that the juvenile was abused and neglected on 2 August 2002, and was granted custody the same date.  D. was placed in foster care. (R. pp. 13-14, 17, 31).  The petition was adjudicated on 20 November 2002.  The Petitioner reported that the parents were consistent with visits thus far, having only missed one because of a communication problem, that they were always on time for the visits, and provided clothes and toys for D. at the visits.  Petitioner recommended that the visits be held with the physical therapist so that the parents could learn the child’s limits and the special care he required. (R. p. 138).  

The court entered a “Consent Order on Adjudication and Disposition”, in which the court made findings of fact consistent with the allegations of the petition, and concluded that D. was an abused and neglected juvenile. (R. pp. 131-33).  The parents were ordered to: participate in parenting classes; complete psychological evaluations and follow all recommendations, if any; participate in separate anger management classes; and receive training on proper care for the juvenile’s special needs. (R. p. 134).  These special needs included visual impairment, developmental delays, a formal diagnosis of cerebral palsy, and a history of seizures, for which D. receives a combination of physical and occupational therapy four times per week. (R. p. 137).

By the time of the review/permanency planning hearing on 11 February 2003, WCHS reported that the parents were “actively participating in services”: Ms. Holder at that point was taking both parenting and anger management classes. (R. pp. 151-52).  At the hearing, the court made the following finding, based on a representation by Dale McKee, social worker for the Petitioner:

“That while the current plan is reunification, it would be very difficult for the parents to have custody of the (juvenile) if they doe (sic) not provide a plausible explanation as to who the perpetrator of the abuse was.” 

(R. pp. 146-47).  The court ordered among other things that visits between D. and his parents be scheduled every other week with Beth Cooper of the Tammy Lynn Center. (R. p. 147).  

At a review/permanency planning hearing on 5 August 2003, the court changed the permanent plan to custody with the maternal grandparents and ceased reunification efforts with the parents, based on the parents’ alleged failure to identify the perpetrator of the abuse.  Nonetheless, the court continued visitation with the parents, supervised by WCHS. (R. p. 161)

At the 3 November 2003, review/permanency planning hearing, Dale McKee testified that D. “does appear to recognize his mother and he has observed kissing and other signs of affection between the two of them”.  Mr. McKee testified that D. did not show the same signs of affection towards his father. (R. p. 175).  The court ordered that the permanent plan be termination of parental rights and adoption, and ceased visitation between the parents and the juvenile. (R. p. 177). 

At the 3 February 2004 review/permanency planning hearing, the court noted the following:

“Mr. McKee indicated to the Court that the maternal grandparents were working in learning to care for (D.); they have been able to demonstrate that they are making progress on administering medication, working with the therapist, and that the County continues to see significant improvement with the maternal grandparents. Furthermore, Mr. McKee indicated that (D.W.) is a medically fragile child and all efforts should be made to have him placed with his maternal grandparents. The County desires to be relieved from its statutory obligation to file a TPR in this matter.”

(R. p. 187).  The GAL also testified that she did not wish to pursue a TPR and that her desire was to continue attempts to unify this child with his maternal grandparents. (R. p. 187).  The court made a finding that the parents had signed specific relinquishments to the maternal grandparents. (R. p. 188).  The court ordered that WCHS “continue to work towards the adoption of (D.) to the maternal grandparents”, but relieved WCHS of filing a TPR. (R. p. 189). 

At the 3 August 2004 review/permanency planning hearing, the Petitioner informed the court that they would not recommend placement of D. with the maternal grandparents.  The Petitioner was ordered to proceed with a TPR, and visitation with the grandparents was ceased. (R. pp. 202-203). 

An initial Petition to Terminate Parental Rights was filed 7 September 2004, only against Respondent mother. (R. pp. 7-10).  An amended Petition was filed 4 October 2004 against both parents. (R. pp. 114-17).  With respect to Respondent mother, the Petition alleged as statutory bases for termination: abuse; neglect; willfully leaving D. in foster care for 12 months without showing reasonable progress to correct the conditions which led to removal; failure to pay a reasonable portion of the cost of care for D.; and willful abandonment. (R. p. 115).  At the termination hearing, Petitioner advised the court that it was not proceeding on the last two grounds. (TV7 pp. 1041-42).

Karen Yoch, who performed the psychological evaluation of Respondent mother in February 2003 which had been ordered by the court, testified at the termination hearing as to her findings and recommendations.  Dr. Yoch characterized Respondent mother as a “good worker”, with no substance abuse problems, depression, or  anxiety, who had been consistent with her visitation with her son and cooperative with DSS. (TV1 p. 29).  On the other hand, she also concluded that Respondent was guarded, angry, unaware of her own internal distress, inflexible, rigid, and in denial. (TV1 p. 22).  She acknowledged, however, that she could not answer whether D. would be more susceptible to harm if he were returned to his mother’s care. (TV1 p. 38).  She recommended that Ms. Holder take an anger management course and a comprehensive parenting course geared towards parents of children with disabilities, and engage in individual therapy to deal with issues addressed in Dr. Yoch’s report. (TV1 p. 33).  Dr. Yoch did not report her findings to Ms. Holder personally, because “[t]he presumption is that the worker will go over the results with her”. (TV1 p. 83).  Dr. Yoch further stated that, two years on, reevaluation of Ms. Holder might be useful “to see if therapy continues to be recommended”. (TV1 p. 102).          

Beth Cooper, a family and infant specialist at the Tammy Lynn Center, (TV2 p. 108), worked on “early intervention”, with the parents during their visits with D. between February and June 2003.  In all, she worked with the parents during six visits. (TV2 p. 114).  Her purpose in working with the parents was to provide information to the parents about D.’s medical conditions and techniques to help the child develop given his disabilities. (TV2 p. 115).  She stopped working with the parents in June 2003 when reunification efforts were ceased “because a perpetrator had not been identified”. (TV2 p. 160). 

During the visits, Ms. Cooper worked with the parents on stretching and range of motion exercises.  Ms. Holder attended all visits, and Ms. Cooper described her as “very hands on” with D., always wanting to do things with him. (TV2 pp. 134, 137).  Ms. Holder brought a new outfit of clothes for D. to every visit.  The stretching exercises were incorporated into dressing him, and into other daily routines such as changing diapers, eating, and playing. (TV2 p. 177).  Ms. Cooper also felt that Ms. Holder did “a real nice job of providing natural and appropriate praise” for D.. (TV2 p. 139).

Ms. Holder was called as a witness in Petitioner’s case in chief.  She testified that she did not harm her son, and she does not know whether Respondent father caused his injuries. (TV2 p. 295).  Billy Holder, the paternal grandfather, testified that the grandparents were still willing, able, and prepared to have custody of D. 

ARGUMENT
Standard of Review
A proceeding to terminate parental rights is conducted in two stages, adjudication and disposition. N.C. Gen. Stat. § 7B-1109 and 1110; In re Montgomery, 311 N.C. 101, 316 S.E.2d 246 (1984).  At the adjudication stage, the trial court:

“shall take evidence, find the facts, and shall adjudicate the existence or nonexistence of any of the circumstances set forth in G.S. 7B-1111 which authorize the termination of parental rights. . .”

N.C. Gen. Stat. § 7B-1109(e).  The trial court’s conclusions that grounds exist under G.S. 7B-1111 to terminate Respondent’s parental rights must be supported by the findings of fact, and the findings of fact must be supported by clear, cogent, and convincing competent evidence. N.C. Gen. Stat. § 7B-1109(f); In re Montgomery, 311 N.C. at 111, 316 S.E.2d at 253.  The burden of producing 
sufficient evidence to show that grounds exist to terminate parental rights at the time of the termination proceeding, rests on the Petitioner. N.C. Gen. Stat. § 7B-1109 (e) and (f); In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984); see In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997).

Once the court has determined that grounds exist under the statute to terminate a respondent’s parental rights, the trial court, at disposition, exercises its discretion to decide whether parental rights should in fact be terminated. In re Montgomery, 311 N.C. at 110, 316 S.E.2d at 252.  At this stage of a termination proceeding, the trial court assesses the best interests of the child. N.C. Gen. Stat. § 7B-1110(a); In Re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001).

I. THE TRIAL COURT’S FINDINGS OF FACT ARE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING COMPETENT EVIDENCE. 

ASSIGNMENTS OF ERROR NOS. 1, 2, 3, 4, 5, 6, 8, 9, 10, 11, 12, 13, 14, 15, & 16

R. pp. 222-226     

A trial court’s findings of fact at termination must be supported by clear, cogent, and convincing competent evidence. N.C. Gen. Stat. § 7B-1109(f); In re Montgomery, 311 N.C. at 111, 316 S.E.2d at 253.  Clear, cogent, and convincing evidence is greater than the preponderance of the evidence standard required in most civil cases, but not as stringent as the beyond a reasonable doubt standard required in criminal cases. Id. at 109-10, 252.  It has been defined as “evidence which should fully convince”. Williams v. Blue Ridge Bldg. & Loan Assn., 207 N.C. 362, 177 S.E. 176 (1934).  The evidence required to support termination must be strong. In re Nesbitt, 147 N.C. App. 349, 355, 555 S.E.2d 659, 664 (2001).

Respondent contends that the following findings of fact do not meet the requisite legal standard. 

a. Findings of fact numbers 18, 23, 24, and 25 with respect to Respondent mother. 

Assignments of Error Nos. 1, 2, 3 & 4 

R. pp. 222, 223

These findings of fact are as follows:

“18. That although the parents were court-ordered on November 22, 2002 at the Disposition hearing, to receive training and proper care for the (juvenile’s) special needs, the parents did not accept training on how to care for the (juvenile), instead they allowed the paternal grandparents to receive the essential training on how to care for the (juvenile). 

. . . . . . . . . . . . . . . . .  

“23. That while the (juvenile’s) parents have shown concern for the (juvenile’s) hair care and clothing; however, the (juvenile’s) parents have not shown concern for how to meet the (juvenile’s) special needs.

24. That the (juvenile’s) parents have not demonstrated an ability for caring for the (juvenile).

25. That the (juvenile’s) parents are more concerned about their needs than meeting the (juvenile’s) needs.”

(R. pp. 222, 223).  These findings are either simply untrue, or not supported by sufficient evidence. 

The record is replete with evidence that the parents did in fact get the training that they were supposed to, that this training was ceased after reunification efforts were stopped, and that this training continued with the grandparents because the original plan was for D. to be placed with them.  Beth Cooper testified that she worked with the parents for six months from February 2003 through June 2003, instructing the parents concerning D.’s medical issues, and teaching them stretching and range of motion exercises to help with D.’s mobility.  These sessions were discontinued when reunification efforts were ceased.  There is certainly no evidence that it was the parents’ choice to stop the sessions and “allow” someone else to have the training; reunification efforts were ceased by order of the court.

The record is also replete with evidence of Ms. Holder’s concern for “how to meet the juvenile’s special needs”.  Beth Cooper testified that Ms. Holder attended all visits, was always eager to work with D., and did “a very nice job of always stretching, doing the range of motion activities with his legs”. (TV2 p. 137).  Ms. Holder always brought a new outfit for each visit, and the stretching exercises were incorporated into dressing D. in his new clothes, as they were into other daily routines, such as diapering, eating, and playing. (TV2 p. 177).

b. Findings of fact number 38, and finding of fact number 56 with respect to Respondent mother, that Respondent mother has not participated in mental health therapy. 

Assignments of Error Nos. 10 & 15

R. pp. 224, 225-26  

These findings of fact read as follows:

“38. That most significantly, the (juvenile)’s mother has not participated in any mental health therapy which is needed in order for the (juvenile) to be reunified with the mother.

. . . . . . . . . . . . . . . . . . . 

56. That the (juvenile)’s parents obtained Psychological Evaluations in 2003. The (juvenile)’s parents Psychological Evaluations indicated the need to engage in long-term mental health therapy. Neither of the parents have begun mental health therapy to address issues which led to the (juvenile) being brought into Wake County Human Services’ care.”

(R. pp. 224, 225-26).  

While these findings are true as far as they go, they ignore the fact that there is no evidence in the record that Respondent mother was ever informed that Dr. Yoch had recommended that she obtain individual therapy.  Dr. Yoch did not go over her report with Ms. Holder when it was completed, under the assumption that that would be done by the social worker. (TV1 p. 83).  The social worker, Dale McKee, did not recall whether that was ever done. (TV5 p. 696).  There was no specific order from the court that Ms. Holder engage in individual therapy to address the issues raised in Dr. Yoch’s evaluation.  Therefore, Ms. Holder was not on notice that this was required of her in order to get her son back. 

c. Findings of fact numbers 33 and 44. 

Assignments of Error Nos. 8 & 11 

R. pp. 223-24

These findings of fact read as follows: 

“33. That the (juvenile’s) mother had not offered a plausible explanation as to how the (juvenile) was harmed. 

. . . . . . . . . . . . . . . . . . . . . .

44. That the (juvenile)’s mother has done nothing to assist the police to initiate any investigation or do anything to otherwise show this Court that she is concerned about who harmed the (juvenile) in July of 2002.”

(R. pp. 223-224). 

Ms. Holder’s explanation as to how the juvenile was harmed is that she did not do it, but does not know who did. (TV2 p. 295).  It is unclear how much more “plausible” an explanation the court wants, when Ms. Holder has said all along that she does not know.  Furthermore, Ms. Holder took a lie detector and passed, and spoke with police officers, the social worker, and the GAL,  as to what happened and who might have harmed D.. (TV2 pp. 244, 245, 292-93).  It is clear that everyone involved in this matter wants her to implicate the Respondent father, which is not possible for her, no matter how “plausible” the court thinks it.

 

d. Findings of fact numbers 28, 29, 37, 53, 54, 55, and 57 with respect to Respondent mother. 

Assignments of Error Nos. 5, 6, 9, 12, 13, 14 & 16 

R. pp. 223-226  

These findings are all dealt with together because they all suffer from one or more of the following problems: they are unclear and lacking in specificity; they rely on phantom evidence; or they place the burden of proof on the parents.  These findings are read in conjunction with finding of fact number 27: 

“27. That on August 5, 2003, the (juvenile’s) parents were put on notice that the (juvenile’s) maternal grandparents did not appear to be able to care of (sic)  the (juvenile) and that there were concerns about the maternal grandparent’s (sic) ability to care for the (juvenile) long-term.

28. That the (juvenile’s) parents did nothing to put themselves in the position to care for the (juvenile) before or after the August 5, 2003 hearing.

29. That the (juvenile’s) parents relied on the maternal grandparents to be able to care for the (juvenile). However, the (juvenile’s) grandparents were unable to provide care, in that they were unable to state the name of the (juvenile’s) medications, illnesses, and demonstrate an understanding of the (juvenile’s) needs and to meet those needs. 

. . . . . . . . . . . . . . . . . . . . 
37. That although the parents have known since August 5, 2003, that the maternal grandparents were unable to be a permanent placement for the (juvenile), the parents have not done what is necessary to have the (juvenile) returned to their care.

. . . . . . . . . . . . . . . . . . . . 

53. That the (juvenile)’s parents have not shown the Court that they could appropriately advocate for the (juvenile).

54. That the (juvenile)’s parents have not shown the Court that they could properly protect the (juvenile) in harmful situations.

55. That the (juvenile)’s parents have not acknowledged what is needed for the (juvenile)’s future. 

57. That after revoking their parental relinquishment documents, the (juvenile)’s parent did not do anything to advocate for the (juvenile) or to reunify with the (juvenile).”
(R. pp. 223-226).

In finding of fact 28, it is unclear what the court is talking about.  However, as shown above in Section I.a, Respondent did work with Beth Cooper before reunification efforts were ceased by the court in August 2003.  In fact, and in addition to their work with Ms. Cooper, the Petitioner’s court report of that date notes that the parents had completed psychological evaluations and anger management classes, and were continuing to attend parenting classes. (R. p. 165).  With respect to before the August 5, 2003, hearing, therefore, the court’s finding is simply untrue.  After the hearing, the parents were subject to a cease reunification order, and the focus shifted to the maternal grandparents.  To that extent, the court’s findings of fact 27 and 37 are incorrect, because Petitioner continued to work with the grandparents until April 2004.  Finding of fact 37 also ignores the fact that subsequent to August 5, 2003, a cease reunification order was in place, and there is no evidence that services were offered to the parents to help them reunify after that point.  For this reason also, finding of fact 57, finding that the parents did not do anything to reunify with the juvenile after they revoked their specific relinquishments to the grandparents, is also not supported by sufficient evidence.  

With respect to findings of fact 53, 54, and 55, Respondent submits first that these findings improperly shift the burden of proof to the parents.  The evidentiary burden in a termination proceeding is on the party seeking to terminate. N.C. Gen. Stat. § 7B-1109(f).  Also, they are unclear and lacking in the specificity required for a finding of fact: specific enough to enable a reviewing appellate court to understand the basis of the court’s decision. Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982).  It is unclear what the court means by “advocate”, or what specifically the parents should have done to “advocate” for the juvenile, or plan for his future, or what they failed to do that the court was expecting.  Finally, to the extent that they are understandable, they are unsupported by any evidence in the record. 

II. THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 67(A) AND CONCLUSION OF LAW NUMBER 1(A) THAT RESPONDENT MOTHER HAS ABUSED THE JUVENILE IS NOT SUPPORTED BY THE TRIAL COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 23

Record pp. 226-27

At the adjudication stage, the burden is on the petitioner to prove by clear, cogent, and convincing competent evidence that any of the circumstances set out in N.C. Gen. Stat. § 7B-1111, which authorize the termination of the parental rights of the Respondent, exist at the time of the termination proceeding. N.C. Gen. Stat. § 7B-1109 (e) and (f); In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  N.C. Gen. Stat. § 7B-1111(a)(1) provides that the court may terminate parent rights upon a finding that the parent has abused the juvenile, and that: 

“(A) juvenile shall be deemed to be abused . . . if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 . . .”

N.C. Gen. Stat. § 7B-101(1) defines an abused juvenile as, in pertinent part:

“Any juvenile less than 18 years of age whose parent, guardian, custodian, or caretaker:

a. Inflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means; 

b. Creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means. . . ”

In order to support a termination based on abuse, the Petitioner must show by clear, cogent and convincing evidence that the abuse or the probability of its repetition existed at the time of the termination proceeding. In re Allegheny Co. DSS v. Reber, 75 N.C. App. 467, 331 S.E.2d 256 (1985)(Ballard’s reasoning applies in abuse cases; insufficient evidence that parent unfit to care for child, of probable repetition of abuse, or that termination is in child’s best interests).  Although the parties are estopped from relitigating the issue of abuse if decided in a prior adjudication proceeding, at the termination hearing, the trial court must consider all relevant circumstances which existed or occurred before the adjudication of abuse, as well as any evidence of changed conditions. In re Greene, 152 N.C. App. 410, 417, 568 S.E.2d 634, 638 (2002); In re Reber, 75 N.C. App. at 470, 331 S.E.2d at 258.   

   
The trial court’s findings of fact and evidence presented do not support the trial court’s conclusion that Respondent mother abused the juvenile, or that there was any probability of abuse in the future.  The circumstances surrounding the original adjudication, as reflected in the court finding of fact number 9, do not show that it was Respondent mother who caused the child’s injuries.  In fact, Respondent mother has denied harming her son, and had taken a lie detector test and passed.  

Nor does the evidence support a conclusion that abuse is likely to recur if the child were returned to his mother.  The parents had separated by the time of the final hearing.  Never having harmed her son, Respondent mother is not a danger to him.  In fact, Dr. Yoch would not say that Respondent’s alleged personality issues would place her son at risk of harm if he were returned to her.  The court’s findings of fact do not show how the Respondent’s failure to explain how harm came to her son, a failure caused by the fact that she didn’t know, would lead to a risk of abuse if her were in her care. 

Because the trial court’s findings do not show that Respondent caused the harm to her son, or that she would likely abuse him if he were returned to her care, the court cannot support termination on this basis.   

III. THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 67(B) AND CONCLUSION OF LAW NUMBER 1(B) THAT RESPONDENT MOTHER HAS NEGLECTED THE JUVENILE IS NOT SUPPORTED BY THE TRIAL COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 24

Record pp. 226-27

N.C. Gen. Stat. § 7B-1111(a)(1) further provides that the court may terminate parent rights upon a finding that the parent has neglected the juvenile, and that: 

“(A) juvenile shall be deemed to be . . . neglected if the court finds the juvenile to be . . . a neglected juvenile within the meaning of G.S. 7B-101.”

N.C. Gen. Stat. § 7B-101(15) defines a neglected juvenile as one who: i) does not receive proper care, supervision, or discipline from the juvenile’s parent or caretaker; ii) has been abandoned; iii) is not provided necessary medical or remedial care; or iv) lives in an environment injurious to the juvenile’s welfare.  In order to support a finding of neglect, the evidence must show that there is some physical, mental, or emotional impairment of the juvenile, or a substantial risk of such impairment, resulting from the failure to provide proper care, supervision, or discipline. In re Beasley, 147 N.C. App. 399, 403, 555 S.E.2d 643, 646 (2001); In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000).  A finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect (or the probability of its repetition) at the time of the termination proceeding. In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997). 

 

The trial court’s findings of fact in this case which were supported by sufficient evidence do not support a conclusion that there is a risk of impairment or neglect for D. if he were returned to his mother’s care.  As noted above, the risk of any harm coming to the juvenile in Respondent’s custody no longer exist, since the parents are no longer together and Respondent was never a danger to her son.  Respondent willingly complied with the court’s requirements to have her son returned to her. 

The court’s findings of fact do not show how the Respondent’s failure to explain how harm came to her son would lead to a risk of impairment if her were in her care.  Therefore, the court cannot support termination on this basis. 

IV. THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 67(C) AND CONCLUSION OF LAW NUMBER 1(C) THAT RESPONDENT WILLFULLY LEFT THE JUVENILE IN FOSTER CARE WITHOUT SHOWING REASONABLE PROGRESS TO CORRECT THE CONDITIONS WHICH LED TO REMOVAL IS NOT SUPPORTED BY THE COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT AND CONVINCING EVIDENCE. 

ASSIGNMENT OF ERROR NO. 25       

R. pp. 226-227              

To support termination under N.C. Gen. Stat. § 7B-1111(a)(2), the court must find that the parent has failed to make “reasonable progress under the circumstances . . . in correcting those conditions which led to the removal of the juvenile”, and that that failure is “willful”.  In re Nolen, 117 N.C. App. 693, 699-700, 473 S.E.2d 220, 224-25 (1995).  “Willfulness” for the purpose of the statute can only be established by evidence showing that the parent possessed the ability to make reasonable progress, but was unwilling to make the effort. In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175 (2001); see In re B.D., 174 N.C. App. 234, 620 S.E.2d 913 (2005) (parent hostile attitude and refusal to cooperate support finding of willfulness).  The trial court’s findings of fact must reflect that the court considered the ability of the respondent to comply with the court’s requirements, and that Respondent was unwilling to make the effort to do so.  Id.      

The clear, cogent, and convincing evidence in this case does not show a failure of the Respondent mother to correct the conditions which led to the removal of the juvenile.  In fact, the evidence shows the reverse.  Respondent completed what was ordered by the court: anger management and parenting classes; a psychological evaluation; and visitation and work with Beth Cooper on stretching and range of motion exercises with D..  The visits and therapy sessions with Beth Cooper stopped because reunification efforts were ceased, not because Respondent was unwilling to do them.  There is no evidence to support a conclusion that Respondent’s failure to obtain individual therapy to address issues raised in Dr. Yoch’s report was willful: the evidence shows instead that Respondent was never informed that this was necessary to get her son back.  All Respondent’s actions have shown compliance with the court’s and DSS requirements, and that Ms. Holder’s compliance was more than willing.

For the foregoing reasons, the court cannot base termination of Respondent’s parental rights on this basis.  

V. THE TRIAL COURT’S CONCLUSION OF LAW DESIGNATED FINDING OF FACT NUMBER 71 AND CONCLUSION OF LAW NUMBER 4 THAT IT IS IN THE BEST INTERESTS OF THE JUVENILE TO TERMINATE RESPONDENT MOTHER’S PARENTAL RIGHTS IS NOT SUPPORTED BY THE COURT’S FINDINGS OF FACT OR BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

ASSIGNMENT OF ERROR NO. 28        

R. pp. 227-228                 

Once the court has determined that grounds exist under the statute to terminate a respondent’s parental rights, the trial court, at disposition, exercises its discretion to decide whether parental rights should in fact be terminated. In re Montgomery, 311 N.C. at 110, 316 S.E.2d at 252.  At this stage of a termination proceeding, the trial court assesses the best interests of the child. In Re Blackburn, 142 N.C. App. 607, 543 S.E.2d 906 (2001).  The Juvenile Code requires that the trial court balance the necessity for any child to have a permanent plan of care at the earliest possible age with the need to protect all children from the unnecessary severance of a relationship with biological parents. Id. at 607, 543 S.E.2d at 908. "The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence of potential risk of harm to the child or their well being."  In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).

The trial court’s determination that termination of parental rights is in the best interests of D. is not supported by the trial court’s findings of fact or by clear, cogent, and convincing evidence, and constitutes an abuse of discretion.  It is not in the best interests of the juvenile to be adopted where an appropriate relative placement is available.  For that reason also, the court’s order does not give effect to the purposes of the Juvenile Code.  

As early as February 2003, when Beth Cooper began working with them on the appropriate handling and care of D., the maternal grandparents were identified as an appropriate placement for D.  In February 2004, WCHS reported to the court:

“Recently, the grandparents have been visiting with the foster parent at her home and have been working with the care providers of (D.). . . They are learning how to measure and administer the medications, feed him at meals, and getting him into the various supportive devices that are required throughout the day. Although they have some initial difficulty in grasping the various tasks, the observers report that they are learning what they need to know in order to provide for (D.).”

(R. p. 192).  Nonetheless, in August of that same year, DSS was no longer recommending placement, and was no longer working with the grandparents.  Petitioner acknowledged that the grandparents were making progress in learning what they needed to know.  It seems that with more time than the six months allowed, the grandparents could have continued to progress and be able to give D. an appropriate home. 

The trial court’s order terminating Respondent’s parental rights, destroying all family ties when an appropriate family placement was available, fails to give effect fully to the intent of the Legislature that unnecessary family separation be avoided, and constitutes an abuse of discretion.       

CONCLUSION
The trial court’s order terminating respondent’s parental rights with respect to her son D.L.W. must be reversed.

This the 12th day of March, 2007.

_______________________________
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�  The court’s orders refer to the juvenile as the “Respondent” throughout. The undersigned finds this confusing, and has inserted “juvenile” wherever “Respondent” appears referring to D.





