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QUESTIONS PRESENTED

I. Did the trial court err when it found it to be in D.K.B.’s best interests for Shelly M.’s parental rights to be terminated?
II. Did the trial court err when it found as fact adjudicatory numbers 18,

          40 and 43?
III. Did the trial court err when it terminated Shelly M.’s parental rights
          when it actually wanted to maintain visitation and a relationship 
          between Danny and Shelly M?
STATEMENT OF THE CASE

On 22 September 2008 Pasquotank County Department of Social Services (DSS) filed a petition for termination of Shelly M.’s parental rights to D.K.B. (Danny). (R. pp. 8-13) The trial court entered an order terminating Shelly M.’s parental rights to Danny on 18 December 2008. (R. pp. 62-71) 

On 23 December 2008 Shelly M. entered written notice of appeal to the Court of Appeals from the order terminating her parental rights to Danny. (R. pp. 72-73) The trial court signed appellate entries on 2 January 2009. (R. pp. 74-75) The Office of the Appellate Defender appointed appellate counsel on 8 January 2009. (R. p. 76)

Shelly M. served the Proposed Record on Appeal on 13 February 2009. (R. pp. 86-87) Shelly M. filed the Record on Appeal on 3 March 2009. (R. p. 90) 

STATEMENT OF THE FACTS


When Danny was two and a half months old, Shelly M. made the decision to leave him with her parents, Edgar and Cynthia S., while she and her husband set off to find work with the carnival. (R. p. 17) When that was unsuccessful. She and her husband traveled to California where they could make more money. (R. p. 18) She did not know how she was going to feed herself.  She did not want to have the added stress of having to find food for a newborn as well.  Since they would be living in a van, she thought it was better to leave Danny with his grandparents. (R. p. 18)  On 27 January 1997, Shelly M. entered into a consent order granting primary custody of Danny to her parents, although the order stated that she also was a fit and proper person for custody of and visitation with Danny. (R. pp. 18-22)

After Danny’s birth, Shelly M. had a child, Dylan.  She relinquished her parental rights to him shortly after his birth in 2006. (R. p. 55) Afterwards, Shelly M. had two more children, Roger and Ashley.  Juvenile Court in Oregon terminated Shelly M.’s parental rights to Robert in 1998 and to Ashley in 2000. (R. p. 19) Subsequently, Shelly M. had two more children, Nancy and Hank.  Her parental rights to Nancy and Hank were terminated on 5 June 2008 in North Carolina. (R. p. 23)

On 3 May 2006, DSS filed a petition alleging Danny to be a neglected and dependent juvenile and removed him from the home of his grandparents. (R. p. 9) On 16 August 2006 the Pasquotank County juvenile court adjudicated Danny to be a dependent juvenile. (R. pp. 9, 23)

Shelly M. began having trouble with her husband and moved to Virginia in January of 2008.  She returned to her husband in North Carolina in July of 2008. (R. p. 65)  During this time she did not see Danny. (R. p. 65) 


In September of 2008 Shelly M. and her husband moved into her parent’s home to provide care for her mother as she was sick.  Shelly M. and her husband maintained their home in Pasquotank that they intended to return to upon her mother’s return to good health. (T. pp. 4-5) 


DSS filed a petition for termination of parental rights on 22 September 2008. (R. pp. 8-13) The trial court held a preliminary hearing on 14 October 2008. (R. p. 41) The termination hearing was set for 30 October 2008. (R. pp. 42, 46) DSS requested and was granted a continuance because the father had not had sufficient time to file a responsive pleading. (R. p. 48) The trial court continued the termination hearing until 25 November 2008. (R. p. 50) The trial court conducted the termination hearing on 25 November 2008 and entered its order terminating Shelly M.’s parental rights on 18 December 2008. (R. pp. 62-71) 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Shelly M. appeals from a final order that terminated her parental rights to Danny. (R. pp. 72-73)  N.C.Gen.Stat. § 7B-1001(a)(6) TA \l "N.C.Gen.Stat. § 7B-1001(a)(6)" \s "7B-1001" \c 2  TA \l "N.C.Gen.Stat. § 7B-1001(a)(6)" \s "7B-1001(a)(6)" \c 2  provides the grounds to appeal to the North Carolina Court of Appeals from an order that terminates parental rights.  

ARGUMENT
I.
THE TRIAL COURT ERRED WHEN IT CONCLUDED IT WAS IN DANNY’S BEST INTERESTS TO TERMINATE SHELLY M.’S PARENTAL RIGHTS AND WHEN IT TERMINATED SHELLY M.’S PARENTAL RIGHTS.


ASSIGNMENTS OF ERROR NOS. 1, 4, 11

DISPOSITIONAL CONCLUSION OF LAW 1
R. pp. 62-71

T. pp. 137-139
STANDARD OF REVIEW:


The trial court reviews conclusions of law de novo. In re Gleisner, 141 N.C.App. 475, 539 S.E.2d 362 (2000). TA \l "In re Gleisner, 141 N.C.App. 475, 539 S.E.2d 362 (2000)." \s "Gleisner" \c 1  The test for appellate review is whether the trial court’s conclusions are supported by the findings of fact. In re Huff TA \s "In re Huff" , 140 N.C.App. 288, 291, 536 S.E.2d 838, 840 (2000) disc. Rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001). 

The standard of review of a decision to terminate parental rights is whether the trial court abused its discretion. In re V.L.B. TA \l "In re V.L.B., 168 N.C. App. 679, 684, 608 S.E.2d 787, 791, disc. review denied, 359 N.C. 633, 614 S.E.2d 924 (2005)." \s "In re V.L.B." \c 1 , 168 N.C. App. 679, 684, 608 S.E.2d 787, 791 (2005) (citation omitted). “Abuse of discretion exists when the challenged actions are manifestly unsupported by reason.” Barnes v. Wells TA \l "Barnes v. Wells, 165 N.C.App. 575, 580, 599 S.E.2d 585, 589 (2004)" \s "Barnes v. Wells" \c 1 , 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004) (internal quotation marks omitted).

ARGUMENT

The trial court erred when it concluded that it was in Danny’s best interests to terminate Shelly M.’s parental rights because this conclusion was not supported by the findings of fact or the competent evidence. The trial court's determination that termination of parental rights would be in the best interest of a child is reviewed by applying an abuse of discretion standard.  In re V.L.B., 168 N.C. App. 679, 684, 608 S.E.2d 787, 791, disc. review denied, 359 N.C. 633, 614 S.E.2d 924 (2005). TA \s "In re V.L.B."  “Abuse of discretion exists when 'the challenged actions are manifestly unsupported by reason.'” Barnes v. Wells, 165 N.C.App. 575, 580, 599 S.E.2d 585, 589 (2004) TA \s "Barnes v. Wells"  (quoting Blankenship v. Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 (2002) TA \l "Blankenship v. Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 (2002)" \s "Blankenship v. Town & Country Ford, Inc." \c 1 ).
After an adjudication that one or more grounds for terminating a parent's rights exist, the court shall determine whether terminating the parent's rights is in the juvenile's best interest.  In making this determination, the court shall consider the following:

(1) The age of the juvenile.
(2) The likelihood of adoption of the juvenile.
(3) Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.
(4) The bond between the juvenile and the parent.
(5) The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.
(6) Any relevant consideration. N.C.Gen.Stat. § 7B-1110(a) TA \l "N.C.Gen.Stat. § 7B-1110(a)" \s "N.C.Gen.Stat. § 7B-1110(a)" \c 2  

The trial court found facts specifically correlating to some of the statutorily mandated criteria, but not all of them.  The trial court made the following dispositional findings of fact, which address some of the five required considerations.

3.
Danny is a thirteen year old Caucasian male who is developing physically within normal limits. (R. p. 68)
4.
Danny is academically delayed and has a specialized classification as other health impaired based on h[i]s designation as Attention Deficit Hyperactivity Syndrome (ADHD) which qualifies him for an Individualized Education Plan. (R. p. 68)
5.
Danny is not motivated to complete his school or homework assignments and is easily distracted off the task at hand. (R. p. 68)
6.
Danny has a difficult time making and maintaining friends due to his poor social and interpersonal skills. (R. p. 68)
7.
At times, Danny’s ability to deal with reality is questionable due to his belief that aliens are real and his obsession with both aliens and outer space. (R. p. 68)
8.
Since Danny’s placement in the group home on November 22nd, 2006 he has made minimal progress towards his personal and therapeutic goals which are: to attend scheduled therapy and medication management appointments to address improved hygiene needs, on-task behavior, acceptance of responsibility for personal obligations, and behavior management, increase the frequency of completion of assignments, chores, hygiene needs, improve hygiene to include (but not limited to) washing and grooming hair, using deodorant, brushing teeth, appropriate dress, learn to identify situations that trigger anger and refrain from outbursts and yelling. (R. p. 68)
9.
Danny continues to demonstrate an inability to maintain his personal hygiene which requires constant intervention by the group home and staff has to remind him to take a shower and brush his teeth. (R. p. 68)
10.
Danny also must be reminded every day of his routine chores within the group home with specific one-step instructions of how to complete each task. (R. p. 68)
11.
Danny receives outpatient therapy twice a month with Paula West through Pride in North Carolina. Danny has the following mental health diagnosis: Axis I – Schizophrenia undifferentiated type, phonological disorder, nocturnal enuresis, Attention Deficit Hyperactivity Disorder Combined type, Disruptive behavior Disorder; Axis II – Personality Disorder/Mental Retardation: Schizotypal Personality Disorder; Axis III – None; Axis IV – Educational/Environmental/Primary Support Problems. (R. pp. 68-9)
12.
Danny has been prescribed the following medications: Depakote (twice a day), Seroquel at night for sleep, Lithium and Strattera (once a day for ADHD). (R. p. 69)
13.
As a result of Danny’s grossly inappropriate conduct in the presence of other students, teachers and staff he was suspended, October 22, 2008, for two days and will return to school under a reduced schedule of classes. (R. p. 69)
14.
Danny is in need of, and deserves, permanency. Danny deserves love, stability and a permanent family who can instill acceptable social values and morals which will help to grow and mature into a productive , youth, teenager, young adult, and adult. (R. p. 69)
15.
The likelihood of adoption of Danny is unknown but if termination of parental rights is granted, the agency will register Danny with the North Carolina Adoption Exchange and submit his adoption profile to various adoption agencies and the other 99 departments of social services in the state.  Terminating the parental rights of Shelly M. and John B. would be a major step towards permanency for Danny and legally clear him for adoption. (R. p. 69)
16.
Danny loves his family and enjoys visiting with his maternal grandparents, Edgar and Cynthia S. each Sunday from 9:00 am to 5:00 pm. Danny is very attached to and bonded with his grandparents and wishes to return home to them some day. (R. p. 69)
17.
Danny has a very strong bond with his grandparents as they were his primary caretakers prior to his placement in the legal custody of the department. (R. p. 69)
20.
The minor child needs adequate care in a clean, safe and healthy environment that provides structure and constructive discipline – the termination of parental rights of the biological parents is a step forward in meeting the needs of the minor child. (R. p. 70)
21.
The biological parents in this matter have failed to provide anything positive in the life of the minor child. (R. p. 70)
22.
The minor child needs permanence. (R. p. 70)

Shelly M. will now discuss each of the criteria as the facts relate to them.


Criteria (1) is the age of the juvenile.  The trial court found as fact that Danny is thirteen years old. (R. p. 68)

Criteria (2) is the likelihood of adoption of the juvenile.  The trial court found as fact that the likelihood of adoption is unknown but that the department will list him on the adoption exchange. (R. p. 69)  Posting children’s profiles on an adoption exchange certainly gives them more visibility to prospective adoptive parents as well as placement social workers, but Danny does not appear to be the ideal candidate for adoption.  He is a thirteen year old cognitively limited boy who does not willingly brush his teeth, accept responsibility for his own personal obligations, use deodorant, control his anger and yelling, take a shower, or do his daily chores.  He believes that aliens are real and is obsessed with aliens and outer space to the extent that he has trouble making friends.  When he is able to make friends, he has a difficult time keeping them as friends due to his odd beliefs. 
Danny has multiple mental health diagnoses including schizophrenia, disruptive behavior disorder, and a personality disorder.  He takes multiple medications which do not appear to manage his behaviors well as he was suspended from school for “grossly inappropriate conduct” while at school. (R. pp. 68-9) His IQ is 68, he is a slow reader, and he has a speech impediment. (R. p. 55) At a review hearing the trial court found as fact that,

 “Danny has not improved significantly in adapting to a structured routine even though he has lived in a group home for two years.  He still needs constant reminders to accomplish the basic tasks of daily living. Danny’s psychological and medical illness cannot be cured.  He will always need special care and help to function as an adult in society.” (R. p. 56)
Danny’s plethora of challenges make him a less than ideal candidate for adoption. The trial court’s findings indicate that undertaking adoption of Danny would not only require raising a child for the next five years. It would require a lifetime commitment to Danny as he would need “special care and help to function as an adult in society.” (R. p. 56) The trial court’s finding that the likelihood of adoption is unknown is just another way of saying that it is not known if Danny will ever be adopted. 

DSS removed Danny from the custody of his maternal grandparents on 2 October 2006due to their advanced age and inability to manage Danny’s problematic behaviors. (R. p. 63) On 22 November 2006 DSS placed Danny in a group home where he remained at the time of the termination hearing on 25 November 2008. (R. p. 62) The trial court specifically found as fact that “Since Danny’s placement in the group home on November 22nd, 2006, he has made minimal progress towards his personal and therapeutic goals…” (R. p. 68)  If Danny made “minimal” progress in two years in a structured and  therapeutic group home setting, the likelihood of substantial progress which might make him more attractive to prospective adoptive parents is minimal at best.

The likelihood of Danny’s adoption also hinges on whether Danny will consent to adoption.    “Unless consent is not required under N.C.Gen.Stat. § 48-3-603 TA \l "N.C.Gen.Stat. § 48-3-603" \s "N.C.Gen.Stat. § 48-3-603" \c 2 , a petition to adopt a minor may be granted only if consent to the adoption has been executed by: (1) The minor to be adopted if 12 or more years of age…” N.C.Gen.Stat. § 48-3-601 TA \l "N.C.Gen.Stat. § 48-3-601" \s "N.C.Gen.Stat. § 48-3-601" \c 2   At the time of the hearing, Danny was thirteen years of age.  His consent to any future adoption is necessary. 
The trial court did not find any facts regarding the likelihood that Danny would consent to a future adoption.  In fact, the findings of fact suggest that Danny would not consent to an adoption. “Danny loves his family and enjoys visiting with his maternal grandparents…Danny is very attached and bonded with his grandparents and wishes to return home to them some day…Danny has a very strong bond with his grandparents as they were his primary caretakers prior to his placement in the legal custody of the department.” (R. p. 69, FOF Nos. 16-7)

DSS reported that Danny did not wish to be adopted; however, he expressed his desire to be adopted by his grandparents and they had expressed the same. (R. pp. 60-1) The likelihood that Danny would consent to an adoption by anyone other than his grandparents is minimal.  It makes little sense to legally orphan a child who has a strong attachment to his family and will not consent to an adoption when there is little real hope that the child will be adopted.


Criteria (3) is whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile. Danny’s permanent plan is adoption. (R. p. 69)  While terminating Shelly M.’s parental rights is a necessary act to make adoption a possibility, terminating Shelly M.’s parental rights to Danny does not make it any more likely that Danny will be adopted and only minimally “aids” in the accomplishment of Danny’s permanent plan.


Criteria (4) is the bond between the juvenile and the parent.  Prior to the termination hearing, Shelly M. was seeing Danny weekly when he would come to his grandparents’ home on Sundays and holidays to visit.  Shelly M. tried to involve herself in activities Danny enjoyed, such as looking through his Pokemon book and looking at lyrics to songs he liked. (R. pp. 35-36) She would ask him if he had any school work he needed to complete. (R. p. 36) She played ball with him and tried to teach him to ride his bike. (R. p. 37)

During the case, the trial court acknowledged the bond between Danny and Shelly M. “Danny…appear[s] to have an emotional attachment to [his] mother, Shelly M…”  (R. p. 26)  The trial court even assured Shelly M. that she would still be able to visit with Danny at the conclusion of the termination hearing. (T. p. 139)  This act of the trial court acknowledged that there was a bond between Shelly M. and Danny that should not be broken. 

Criteria (5) is the quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement. Since Danny is not in a permanent placement, there is no relationship to consider.  This is important because Danny is not in a pre-adoptive placement.  There are not caretakers eagerly awaiting the entry of the termination order to be able to file an adoption petition.  There is no one currently waiting to adopt Danny.

Criteria (6) is any other relevant consideration.  The most relevant consideration is the quality of the bond between Danny and his grandparents.  Nothing in the record suggests that the grandparents were ever inappropriate with Danny.  He was removed from their custody and adjudicated to be dependent because they were having increasing difficulties controlling his behaviors.  (R. pp. 55, 63-64) Apparently that was not due to any failure on the part of the grandparents as Danny’s behaviors still were not under control after two years in a therapeutic group home. (R. p. 68)
DSS and the GAL also recognize the bond between Danny and his grandparents.  DSS’s report noted that “Danny continues to reside in a Level III therapeutic group home which is not a permanent home for him; however the agency will continue to explore potential Level II therapeutic family foster homes locally which would afford him the opportunity to maintain contact with his grandparents.” (R. p. 60) The GAL report stated that, “In order to build and maintain family bonds, it is essential for Danny to have permanency plans that include regular visits with Cynthia and Edgar S.  Weekly visits are sufficient for the present time.  Increased visitation should be based on the improved medical condition of Cynthia S.” (R. p. 58)  Danny’s legal custodians and his advocates recognized the importance of the bond he shared with his grandparents.  Neither his legal custodian nor his advocates wanted to see his relationship with his grandparents terminated.

Danny’s grandparents’ love for him was unquestioned. (R. p. 28) They maintained contact with him and desired to adopt him.  Danny’s grandparents were his primary role models and support system for the first thirteen years of Danny’s life. (R. pp. 68-70)  Danny’s desire to be adopted by and live with his grandparents indicated his desire to not join another family. (R. pp. 60-61) His desire showed that there were people he felt close to and wanted to be around.


Danny’s therapist supported continued contact between Danny and his grandparents as evidenced by her testimony:
Q: … What do you know, if anything, about his interactions with his [grandparents] and his [mother]?

A: As long as I have worked with Danny, the [grandparents] have been pretty much his family, his parents.  They have been raising him since, what I was told, since he was four (4) months old.  And they are very positive in his life.  They have been working with the system and really working on to keep Danny, you know, stable as best that they can.  Um, Danny, when I talk with him on a weekly visits he is always positive about what they are doing.  He enjoys the visits and it has been a positive thing for Danny. It has been pretty much a stable thing in his life.
Q: Right, and that is something that you recommend to continue, his life with his grandparents?

A: Right, yes.

Q: And is typically to your knowledge, Danny’s contact with his mother through his visits with his grandparents?

A: Correct. (T. pp. 70-71)

Q: You said that Danny talks about his grandparents in a very positive way. Does he ever talk about his mother?

A: He does.

Q: And what way does he talk about her, positive?

A: He does. He says that he misses her.  When she was living out of the area, he was very concerned about what was going on with her, not having contact with her and things like that.

Q: Do you think that those concerns are a vital part of understanding how to deal with what his problems are?

A: As far as? I am not understanding the question.

Q: If David is concerned about his mother and misses her, and talks about her in your words, in a positive way, do you think that would play a part in what should be done for him at this stage?

A: I’m sorry, I am still not understanding where you are going with the question sir.

Q: Well, it is not where I am going.  It is what the question is.  You don’t need to head - - -

THE COURT: Ah, well, - - -

DSS Attorney: If you rephrase it and not be so vague.

THE COURT: Be more specific.

Q: Do you think the child’s needs with respect to his mother are important in what you do for him?

A: As far as his contact with his mother? Is that - - -

Q: What he [d]eserves and what he talks to you about concerning his mother.

A: The only thing that he has talked about is that he misses her.

Q: Okay. Would that suggest to you that he would need her presence?

A: It may.

Q: And if in fact that were the case, would it be important to deal with that part of what happens to him next, his feeling that he misses and needs his mother?

A: I mean, that may be important as far as him having contact with his mom, yes.

Q: And of course if her parental rights are terminated, that is going to be precluded isn’t it?

A: That is not up to me to answer, sir.

Q: Well, not legally no, but your opinion about whether that 
would help accomplish his therapy or not accomplish the therapy.  That is something that you ought to be able to speak to.

A: Well, as far as - - - I don’t know what the terms of the termination of parental rights are going to be, sir.  I have worked in several different cases, and I know that there are different variations as far as the parental contact after the termination of parental rights.  So I don’t know exactly what the outcome is going to be.  If it is going to be some letter writing and some visits.  So I don’t know what the outcome is going to be, so I can’t answer that at this time.

Q: Where does your experience in termination of parental rights been?

A: I have wor - - - like I said, I have worked with some children that they are - - - 

Q: In this state?

A: Yes, sir.

Q: And you are familiar with a system whereby after termination of parental rights, contact is continued?

A: Yes, sir.

Q: By agreement or by court order otherwise?

A: As far as my understanding, I don’t know what the legal documentation is, but the children have had um, contact with their parent after parental rights have been terminated.

Q: Wouldn’t that seem to defeat the whole purpose of going through a termination proceeding wouldn’t it?

THE COURT: Argumentative.

Q: Um, do you have any opinion being Danny’s therapist about adoption?

A: As far as should as like should he be adopted, or who should adopt him?

Q: Right.

A: Um, I think family is important to Danny.  If, um, adoption - - - if we could look at it as a magic wand, you know, I would say the grandparents, since they know him, have been working with him, have been working with the system, know what is going on, you know.  I think that was the ideal situation, yeah, but I don’t know if that is possible.
Q: But as his therapist you feel that it is important to keep the grandparents involved?

A: Yes. Yes. Very, very important.  You know, they have been a stable part throughout his life, so I feel that is very important for Danny. (T. pp. 77-81)

It is clear from the therapist’s testimony that the therapist not only wants the grandparents to remain a part of Danny’s life, but the therapist is also unaware that DSS has no intention of placing Danny back into their home.


Another relevant consideration is the effect a future adoption could have on his ability to maintain a connection with Shelly M. and his grandparents.  While DSS and the GAL indicated a desire to find a permanent placement for Danny that included contact with his grandparents, they are not able to enforce visitation with the grandparents if the adoptive parents do not choose to maintain that relationship.

A decree of adoption effects a complete substitution of families for all legal purposes after the entry of the decree. N.C.Gen.Stat. § 48-1-106 TA \l "N.C.Gen.Stat. § 48-1-106" \s "N.C.Gen.Stat. § 48-1-106" \c 2 (a)  A decree of adoption establishes the relationship of parent and child between each petitioner and the individual being adopted. N.C.Gen.Stat. § 48-1-106(b) A decree of adoption severs the relationship of parent and child between the individual adopted and that individual’s biological or previous adoptive parents. N.C.Gen.Stat. § 48-1-106(c) 


It is clear that a future adoption would legally prevent Shelly M. and the maternal grandparents from exercising visitation or even from having standing to request visitation.  They would only be able to visit with Danny if the adoptive family chose to let them visit.

The last relevant consideration is the consequences of a future adoption petition that may not be approved by the clerk of court. 
If at any time between the filing of a petition to adopt a minor and the issuance of the final order completing the adoption it appears to the court that the minor should not be adopted by the petitioners or the petition should be dismissed for some other reason, the court may dismiss the proceeding. N.C.Gen.Stat. § 48-2-604 TA \l "N.C.Gen.Stat. § 48-2-604" \s "N.C.Gen.Stat. § 48-2-604" \c 2 (a)  
If the court denies the petition, the custody of the minor shall revert to any agency or person having custody immediately before the filing of the petition.  If the placement of the minor was a direct placement under Article 3 of this Chapter, the court shall notify the director of social services of the county in which the petition was filed of the dismissal, and the director of social services shall be responsible for taking appropriate actions for the protection of the minor. N.C.Gen.Stat. § 48-2-604(c)


If prospective adoptive parents file an adoption petition and the clerk of court learns of Danny’s desire to be adopted only by his grandparents, or if the clerk of court learns of Danny’s serious challenging behavior, the clerk of court may dismiss the proceeding in an effort to prevent an adoption from later falling apart.  This would have serious repercussions for Danny as unsuccessful placements are not god for children.
The trial court abused its discretion by concluding it was in Danny’s best interests to terminate his mother’s parental rights.  “Abuse of discretion exists when 'the challenged actions are manifestly unsupported by reason.'” Barnes v. Wells, 165 N.C.App. 575, 580, 599 S.E.2d 585, 589 (2004). TA \s "Barnes v. Wells"  When taking into account Danny’s physical, mental and emotional handicaps along with his age, bond with his family, and refusal to consent to an adoption by his grandparents, it is clear that the trial court’s conclusion was manifestly unsupported by reason.


For all of the foregoing reasons, the trial court erred when it concluded that it was in Danny’s best interests for Shelly M.’s parental rights to be terminated. The order terminating Shelly M.’s parental rights must be reversed. 
II.
THE TRIAL COURT ERRED WHEN IT MADE ADJUDICATORY FINDINGS OF FACT NUMBERS 18, 40 AND 43 BECAUSE THESE FINDINGS ARE NOT BASED UPON THE COMPETENT EVIDENCE. 
ASSIGNMENT OF ERROR NOS. 1, 3
Adjudicatory Finding of Fact Nos. 18, 40, and 43

R. pp.62-71
T. pp. 120, 139
STANDARD OF REVIEW:


The standard of appellate review is whether the trial court’s findings are supported by clear, cogent and convincing evidence and whether the findings of fact support the conclusions of law. In re Huff., 140 N.C.App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied. 353 N.C. 374, 547 S.E.2d 9 (2001). TA \l "In re Huff., 140 N.C.App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. Rev. denied. 353 N.C. 374, 547 S.E.2d 9 (2001)." \s "In re Huff" \c 1 

A trial court’s findings of fact are generally conclusive on appeal if the findings are supported by competent evidence in the record. First Union Nat. Bank v. Ingold, 136, N.C.App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000). TA \l "First Union Nat. Bank v. Ingold, 136, N.C.App. 262, 264, 523 S.E.2d 725, 727 (1999), rev. denied, 351 N.C. 354, 543 S.E.2d 125 (2000)." \s "First Union Nat. Bank v. Ingold" \c 1  In a termination of parental rights case, the findings of fact must be supported by clear, cogent and convincing evidence. In re Shepherd, 162 N.C.App. 215, 221, 591 S.E.2d 1, 6, rev. denied,358 N.C. 543, 599 S.E.2d 42 (2004). TA \l "In re Shepherd, 162 N.C.App. 215, 221, 591 S.E.2d 1, 6, rev. denied,358 N.C. 543, 599 S.E.2d 42 (2004)." \s "Shepherd" \c 1 
ARGUMENT

The trial court erred when it made adjudicatory findings of fact numbers 18, 40, and 43. Shelly M. contests the following findings of facts:
18.
On the 2nd day of October 2006, an order was entered adjudicating the minor child to be neglected and dependent. (R. p. 64)
40.
…In 2006 , the Pasquotank Department of Social Services was given legal custody of the minor child due to the court finding the child to be a neglected and dependent child… (R. p.  66)

These findings were made in error.  Nothing in the record supports the findings of fact that Danny was ever adjudicated neglected. The prior court orders contained in the Record show that while the underlying petition alleged neglect and dependency, Danny was adjudication to be a dependent child only. (R. pp. 9, 23, 45, 55) 
 
43.
Neither parent is in any condition to provide for the care and custody of the minor child nor is the[re] any evidence that either parent will be in a position to provide for the care and custody of the minor child in a reasonable amount of time. (R. p. 66) 

This finding is unsupported by the evidence.  Shelly M. has a home in Hertford County to which she can return.  (T. p. 5) That home had electricity. (T. p. 7)  In order to have running water, Shelly M. would need to pay the water bill. (T. p. 7)  Shelly M. prepared meals by cooking them on a propane stove that was mounted on top of the box containing the gas tank. (T. p. 8) While this manner of cooking may not be mainstream, it is not much different from cooking on a regular stove which is fueled with natural gas.

Shelly M. took parenting classes and she knew how to talk to Danny on a level he could understand. (T. p. 24) She recognized his need for supervision, structure and guidance. (T. pp. 25-26)  She stated her intent to get him any necessary therapy. (T. p. 27) Shelly M. said she would go to the library and look up information regarding the medication Danny took. (T. 47) She would administer his medications properly. (T. p. 50)
Shelly M. also had the ability to care for Danny in the home of her parents, Danny’s grandparents.  In a permanency planning hearing prior to the termination hearing the trial court made the following findings of fact:

38.
Ms. Cynthia S. is the minor child[‘s] grandmother.  She is unemployed however she is a full time homemaker. (R. p. 27)
39. Mr. and Mrs. S. reside in a 3 bedroom trailer in the city limits within a trailer park.  The trailer has functioning utilities.  There are no pending disconnection or eviction notices. (R. p. 27)
40.
There are no safety hazards noted or observed.  There are no overcrowding conditions or excess traffic in the house. (R. p. 27)
The maternal grandparents  had adequate space to accommodate Danny.  (R. p. 27) The trial court was aware that Shelly M. was living in the home when Danny would spend holidays and Sunday visits with his grandparents. (T. p. 44) If DSS, the GAL and the court did not approve of Shelly M.’s home in Hertford County, there could be no argument regarding her parents’ home since Danny was allowed to come over at least once a week for a day visit. There was a possibility that Shelly M. and her husband remaining in her parents’ home would be a permanent arrangement. (T. p. 55) Shelly M.’s husband noted that he and Shelly M. could learn from her parents because they had already spent so much time with Danny (T. p. 60)
Shelly M. earned approximately thirty dollars per week by cleaning houses.  She believed this to be sufficient to provide necessary items for Danny in conjunction with the social security disability payment he received each month.  When her daughter Nancy previously lived with Shelly M., she was able to manage her SSI check and provided her with food, clothing, water and heat.  Nancy had everything she needed and there was still money left over at the end of the month. (T. p. 23) Shelly M. felt certain that she could do the same for Danny. (R. pp. 23-24)

The trial court erred in finding that Shelly M. was unable to care for Danny and would not be able to care for him within a reasonable amount of time.

III.
THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT TERMINATED SHELLY M.’S PARENTAL RIGHTS TO DANNY. 
ASSIGNMENT OF ERROR NO. 12
T. pp. 139

STANDARD OF REVIEW:

The standard of review of a decision to terminate parental rights is whether the trial court abused its discretion. In re V.L.B. TA \l "In re V.L.B., 168 N.C. App. 679, 684, 608 S.E.2d 787, 791, disc. review denied, 359 N.C. 633, 614 S.E.2d 924 (2005)." \s "In re V.L.B." \c 1 , 168 N.C. App. 679, 684, 608 S.E.2d 787, 791 (2005) (citation omitted). “Abuse of discretion exists when the challenged actions are manifestly unsupported by reason.” Barnes v. Wells TA \l "Barnes v. Wells, 165 N.C.App. 575, 580, 599 S.E.2d 585, 589 (2004)" \s "Barnes v. Wells" \c 1 , 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004) (internal quotation marks omitted).

ARGUMENT

The trial court abused its discretion when it terminated Shelly M.s parental rights to Danny. At the conclusion of the termination hearing the judge commented as follows:

THE COURT: …Mr. and Mrs. S. [grandparents] were wonderful. They did everything on the earth that anybody could do. Unfortunately, they were handed about as a difficult situation to deal with as anybody we ever see due to the problems that these three (3) children had. All of them having varying degrees of problems.  The emotional problems, uh, having to, all of them dealing with counselors, all of them taking medications. Um, you know, I think that it is phenomenal what they were able to do for those children for such a long period of time. 
Um, so nobody faults Shelly M. for making that decision to place them her parents. That was a good decision to do. But then came the point that they just weren’t able. Not because of lack of desire, but just not able to properly care.  And where – where was she at that time? Well, she has taken off with some other man and didn’t come back and you know, and you know.  She has, um, she just has not carried her proper burden as a parent.  
And you know then we look at what is best, we look at the trac[k] record over a period of years. And in order to try to predict a little bit of what the future might be.  Well, our court files are just full of, um, documentation concerning her trac[k] record concerning dealing with all of her children. And, um, we have a responsibility here in Court to do what is right for Danny.  And it is sometimes a hard decision because it hurts people. But we have that duty to do what is right. 
And it is right in this case, um, to terminate the parental rights. To give him every opportunity that is possible for him under these very difficult circumstances. At fourteen (14) years old, a perfectly normal child without any problems is difficult to find an adoptive placement for. A child with all of the kinds of special needs he has, it may be that they never find any kind of adoptive placement for him. 
Um, the [grandparent’s] adoption is not ruled out. We are not going to cut off, um, Danny’s contact with his grandparents. You know, our duty is to do what is best and it’s best and good for him to continue to have as much of a relationship as he can possibly have with his [grandparents]. There is no reason on this earth that he should not have a relationship with his mother while she is there at his [grandparents]. Even if she and Mr. M. were to move back to somewhere else. There is no problem with [him] visiting with his [grandparents] with Mrs. M. being there and enjoying him and having a relationship with him. 

His closest relationship clearly is with his [grandparents]. They are the ones that have done everything for him. But I feel sure that he does have a relationship with his mother too, and some affection for his mother. Um, so I don’t want to deny him the right to have a relationship with her. I do feel like in light of the past trac[k] record that it is best that visitation with his mother be supervised by his [grandparents]. 
Um, and um, so custody would be with the Department of Social Services. Um, the plan would be adoption. It may be remote, that possibility. And hopefully if that does not work out th[e]n that therapeutic foster home can be found. Because I would rather see him with a family and hopefully a therapeutic foster home close by where he can continue to have a relationship with his grandparents and his mother. And that is what the Department of Social Services is trying to do for him. I think Ms. Gary has been trying for years. I mean she really has. You know, between Ms. Gary and the grandparents, I don’t know any case where people have worked harder to find what was right. So um, as difficult as it is to come to this conclusion and to make that decision, um, I believe that it is the right decision for Danny. Okay. If you will, prepare that order.
MRS. M.: Your Honor?

THE COURT: Yes.

MRS M.: English, please.

THE COURT: Oh, well. What I just said is that your rights are terminated but your right to see him and have a relationship with him is not ended. Your legal rights are terminated. (T. pp. 136-139) (emphasis added)
The trial court abused its discretion when it terminated Shelly M.’s parental rights to Danny. “Abuse of discretion exists when the challenged actions are manifestly unsupported by reason.” Barnes v. Wells TA \l "Barnes v. Wells, 165 N.C.App. 575, 580, 599 S.E.2d 585, 589 (2004)" \s "Barnes v. Wells" \c 1 , 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004) TA \l "Barnes v. Wells, 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004)" \s "Barnes v. Wells, 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004)" \c 1  (internal quotation marks omitted).

The court’s ruling clearly showed the court’s recognition that Danny’s contact with his grandparents and his mother was important for him.  The court acknowledged that the chances of Danny’s adoption were remote. (T. p.138) The court’s ruling contradicts itself.  It is not possible to terminate parental rights and maintain visitation.  Once Shelly M.’s parental rights were terminated the court lost its ability to determine who Danny sees and doesn’t see.  The court has no voice in determining who will adopt Danny.  Adoption proceedings are governed by the Clerk of Court.  N.C.Gen.Stat. § 48-2-100 TA \l "N.C.Gen.Stat. § 48-2-100" \s "N.C.Gen.Stat. § 48-2-100" \c 2 (a)  Upon termination, the court lost its authority to determine who visits with Danny.  The trial court erred and violated not only Shelly M.’s rights by preventing her from legally being able to visit with her son, but it also violated Danny’s rights by preventing him from having a relationship with his mother and his grandparents.  
CONCLUSION

Based upon the errors of the trial court, Shelly M.  respectfully requests that this Honorable Court reverse and vacate the order of the trial court which terminated her parental rights to Danny.

Respectfully submitted this the 6th day of April, 2009.
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