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QUESTIONS PRESENTED

I.
WHETHER THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO TERMINATE MOTHER’S PARENTAL RIGHTS BECAUSE A VALID CUSTODY ORDER WAS NOT ATTACHED TO THE PETITION FOR TERMINATION AS REQUIRED BY STATUTE AND THE CUSTODY ORDERS “IN THE RECORD” WERE A NULLITY AS HAVING BEEN ISSUED BY A JUVENILE COURT THAT LACKED SUBJECT MATTER JURISDICTION?

II.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND MOTHER AND HER CHILDREN SUFFERED PREJUDICE BY THE EXTRAORDINARY DELAY BECAUSE THE TERMINATION HEARING WAS NOT HELD WITHIN THE TIME PERIOD LEGISLATIVELY MANDATED BY NCGS 7B-1109(a) FOLLOWING THE FILING OF THE TERMINATION PETITIONS? 

III.
WHETHER THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN TERMINATING MOTHER’S PARENTAL RIGHTS BECAUSE SHE WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL, HER ATTORNEY’S REPRESENTATION OF HER AND HIS PERFORMANCE WAS DEFICIENT, AND THE DEFICIENCY WAS SO SERIOUS AS TO DEPRIVE HER OF A FAIR HEARING?


STATEMENT OF THE CASE
This is an appeal by the RESPONDENT-MOTHER, Marie L. (hereinafter “Mother”), from the Order entered by the Honorable Regan Miller, District Court Judge, on 6 November 2006, terminating Mother’s parental rights to her three children, Dj.L., D.L., and S.L. [R.82-91] 

On 4 June 2004, Betty Hooper filed a Juvenile Petition alleging Mother’s four children, B.L., S.L., D.L., and Dj.L., were neglected and dependent juveniles. [R.2-4] The allegations in the petition contended Mother had missed scheduled appointments with  Dj.L.’s pediatric endocrinologist for follow-up and treatment of Dj.L.’s juvenile diabetes; that the physician was unwilling to see the child because of the missed appointments; that the other children did not have regular medical appointments; that B.L. had been treated at the hospital for an asthma attack (apparently while in Mother’s custody); that Mother failed to keep Dj.L.’s referral and appointment with a Behavioral Health Center and two appointments with the juvenile’s pediatrician. [R.3] A magistrate’s ex parte Non-Secure Custody Order was entered on 4 June 2004 for each child ordering a “DSS Worker or Law Enforcement Officer” to assume immediate physical custody and to place each juvenile in foster care pending a hearing within 7 calendar days.[R.46] 

On 21 July 2004, Mother executed an “Abuse/Neglect/Dependency Mediation Program 26th Judicial District Agreement”. [R.11-13]  The Agreement did not contain any stipulations, admissions, or agreements concerning the allegations in the petition or as to any adjudication or disposition to be entered on the petition. On 30 August 2004, the court entered separate fill-in-the-blank, form Adjudicatory and Disposition Orders. [R.6] The Adjudication Order contained a finding that the Mediated Agreement was received and incorporated and “form[ed] the basis for the court’s Findings of Fact”. [R.7] There was no trial or other formal evidentiary hearing on adjudication. The court adjudicated each child as neglected and dependent, granted legal custody and foster placement authority to YFS, and set a review hearing in December 2004. [R.8-10] The Disposition Order established reunification with Mother as the case plan, required Mother to comply with the mediated case plan, required her to have a substance abuse screening and assessment, and allowed visitation per the case plan. [R.14-18].

On 28 March 2006, Mecklenburg County Department of Social Services, Youth and Family Services Division (hereinafter DSS) filed three separate petitions to terminate mother’s parental rights to three of Mother’s four children (all except B.L.) involved in the underlying juvenile matters. [R.42,49,55] Each petition against Mother contained identical allegations of neglect, leaving the child in foster care for more than 12 months without making reasonable progress in correcting the conditions which led to removal, and failure to pay a reasonable portion of cost of care for the 6 months preceding the filing. [R.42-43,49-50,55-56] Attached to each petition as Exhibit A was the Magistrate’s 4 June 2004 Nonsecure Custody Order. [R.46,53,59] Civil Summons in each proceeding was issued by the Clerk on 28 March 2006. [R.47,53A,60] Service of process on Mother by the Sheriff indicated service by leaving copies of summons and petition in each case with May L.,a person other than Mother, residing at “6817 River Road” [R.48] and “6817 dixie River Road” [R.54,61]. No answer or other responsive pleadings or motions were filed on behalf of Mother. [R.65,83] 

Six months after the filing of the petitions, the court held the termination hearing on September 26 and 27, 2006.  Following the hearing, on 27 September 2006 the court orally announced its order terminating Mother’s parental rights to Dj.L.,D.L., and S.L. [Tr.182-185] The court signed its written Order on 3 November 2006 and the Order was entered/filed on 6 November 2006. [R.82] On 11 November 2006 Mother signed her Notice of Appeal from the court’s termination order, and the Notice was filed and served on 16 November 2006. [R.91] Appellate Entries were made by the Clerk on 17 November 2006 [R.92-93], and the Appellate Defender assigned appointed appellate counsel on 21 November 2006 [R.95]. The trial transcript was received by appellant’s counsel on 13 December 2006. [R.97] The proposed Record was served on all other parties by mail on 21 December 2006. [R.108] When the appellees did not serve objections, amendments, or an alternative record within the time allowed, the Record was settled and served on 5 January 2007. Three copies were filed by mailing to the Court of Appeals on the same date. [R.109-110] The Clerk filed the record on 8 January 2007, docketed the record on appeal on 19 January 2007, and issued notice that appellant’s Brief was due on 7 February 2007.  Thereafter, the Court granted Appellant’s motion and entered an Order extending the time for filing of Mother’s Brief until 20 February 2007.


STATEMENT OF GROUNDS FOR APPELLATE REVIEW
This is an appeal from a final Order of the District Court terminating Mother’s parental rights. The appeal is pursuant to NCGS 7A-27 and 7B-1001(6) (2005) providing for appeals by a parent to the Court of Appeals from District Court orders terminating parental rights.

    
STATEMENT OF FACTS
Mother is unmarried.  She is a high school graduate [Tr.115] working for low hourly wages making a poverty-level income [Tr.14]. She is a single parent of four minor children, B.L., age 10; Dj.L., age 7; D.L., age 7; and S.L., age 9.  Dj.L. was diagnosed with juvenile diabetes in 2003, prior to the commencement of the underlying juvenile proceeding. Because of concerns that Mother was missing doctor’s appointments related to Dj.L.’s diabetes, and because of concerns about the medical needs of the other three children, Betty Hooper filed a Petition on 4 June 2004 alleging all four children were neglected and dependent juveniles.[R.2-3]  Ms. Hooper’s official position or standing to initiate the petition is unclear from the petition, from her verification, and/or from the record, though her address on the petition was given simply as “Youth and Family Services”. [R.2-4] Richard W. Jacobsen, Jr. was the Director of Mecklenburg County DSS, and Dannette Smith was the YFS Director, at the time the petition was filed. [R.21] Based on the petition, a Nonsecure Custody Order was entered by a magistrate on 4 June 2004 and DSS took custody of Mother’s four children.[R.46] On 21 July 2004, Mother and her attorney, Mark Gott, executed a Mediation Program Agreement through the Charlotte-Mecklenburg Dispute Settlement Program. [R.11-13] Ms. Hooper, the petitioner, was not a signatory to the Agreement. [R.13] The Agreement set forth a case plan for Mother, requiring her to work toward compliance with the terms of the plan in order to get her children back. [R.11] The Agreement did not contain any stipulations or admissions of neglect or dependency by Mother.  In substance, the Agreement required the following of Mother: to attend medical appointments unless there was a conflict with her work or other case plan items; to demonstrate an understanding of the seriousness of Dj.L.’s illness and to master techniques involved in the child’s care with assistance from the YFS nurse and social worker; to attend an evaluation appointment through Behavioral Health to assess anger management and depression and to sign any necessary releases, with assistance of the social worker as needed; to complete a substance abuse assessment and follow recommendations; to obtain legal, stable employment/income and have sufficient income to meet her children’s basic needs for food, shelter, clothing, education, and health care; to maintain an appropriate, safe, stable living environment for herself and her children; to demonstrate the skills learned from her parenting classes at Progressive Baptist Church; to meet with and keep her social worker informed on a monthly basis; and to visit with her children.[R.11-12]  On 30 August 2004, the Agreement was submitted to the court at the juvenile adjudication hearing.[R.7]  The petitioner, Betty Hooper, was not present at the hearing. [R.6] The court used the Mediated Agreement as the basis for its findings and orders in adjudication. No other stipulations or agreements were contained in the record, and it does not appear from the record that a contested evidentiary hearing was held. Following its neglect and dependency adjudication order, the court entered a disposition Order on the same date [R.14] in which it decreed the terms of the Mediated Agreement as the plan for reunification, granted legal custody and placement authority with “YFS” with placement in foster care and visitation allowed to Mother. [R.14-18] In addition, the court required Mother to participate in a screening and assessment conducted by staff of the Mecklenburg County F.I.R.S.T. Program and to comply with all recommendations made for treatment, drug screens, or alcohol use. [R.18] Mother was also required to sign all required releases. [R.18] No appeals were taken from these orders. Between 30 August 2004 and 28 March 2006, Mother’s compliance with her case plan and the disposition Order was sporadic. She substantially performed some items in the plan and failed to perform other items. 

Mother completed the F.I.R.S.T. Program screening assessment.[Tr.49, lines 8-10] On 15 September 2004, an Outcome Report indicated that Mother completed substance abuse screening and she was not in need of treatment; that she had completed mental health screening and she was not in need of a mental health assessment; and that she completed domestic violence screening and she was not in need of domestic violence counseling. [R.19; R.84, #17] She attended her children’s medical appointments sporadically. [Tr.16] She had maintained contact with her social worker to inquire about medical appointments, but failed to attend some appointments. [R.85, #20, #21, #28; Tr.26,28-32,63,99-101,104,129-131] Other than Mother’s statements that her jobs were the reason for her difficulty in making scheduled appointments [Tr.104-105, lines 21-25 and 1-10; Tr.133-134] and that S.L.’s therapist did not think she needed to attend his therapy sessions [T.148], the record does not indicate reasons for the missed appointments. The children were in good health. [Tr.43] Between the date of the mediated Agreement and the termination hearing in September 2006, Mother was employed sporadically at 7 or 8 different jobs earning between $7 and $7.75 per hour, with brief periods of unemployment between jobs. She did not show an inability to obtain employment. [Tr.13,14,52,136; R.85,#21, #28]  She completed parenting classes at the Family Center for the 5-11 age group. [R.85, #20; Tr.35] Mother obtained a Behavioral Health Center evaluation on 18 February 2005 and no additional services were recommended. [R.85, #20] She completed an assessment at the McLeod Center (spelled “McCloud” in the transcript). [Tr.32] Prior to 25 August 2005, Mother completed her intensive outpatient treatment at McLeod Center, but she did not complete the aftercare program.[Tr.47] Mother attended the aftercare program for the full six weeks, but was discharged on the last day in October 2005. [Tr.141-142] Mother submitted to drug testing. [Tr.155-156] The Social Worker did not know how many times Mother was tested. [Tr.34] Mother substantially complied with visitations, though she was late on occasions and missed one. [Tr.36-37] She did not have a good relationship with the foster parent. [Tr.44,85,102-104]

During DSS’ custody of the children, a child support order was entered in August 2005 that required Mother to begin child support payments of $50 per month. [R.87,#47;Tr.64] Mother did not pay the child support as required by the Order,[Tr.64-65] although she did purchase clothing and provide the children with small amounts of money to purchase drinks and snacks. [R.87-88, #48;Tr.117-119] 

Between 2004 and 2006, Mother lived at several different residences.  Her financial circumstances made it difficult because she did not make enough money to afford an apartment at times. [Tr.109-110] At the time the children were removed in 2004, Mother  resided at a home with her children at 6208 Karenstone Drive (“Sharon Stone” in the transcript)in Charlotte. [R.2;Tr.140] She remained in that home alone for a few months after her children were removed, moving next to a 3-bedroom apartment at 1238 Saratoga Drive in Charlotte where she resided for about one year. [Tr.140, 139; R.41]  When that apartment was foreclosed, Mother was required to move and she began living with a friend, Mateka Barkley. [Tr.139,138] Mother resided with Ms. Barkley for six or seven months. [Tr.138-139]  At the time of the termination hearing in August 2006, Mother had been living with her grandmother for approximately one month at 6817 Dixie River Road in Charlotte. [R.30; Tr.138] A prior home study in 2005 had denied the grandmother’s home as a suitable placement for the children. [Tr.137; R.21-29,30-31] When the petition for termination was filed in March 2006, the record indicates Mother was living at either 1238 Saratoga Drive [R.41] or with her friend Ms. Barkley. [Tr.138-139].  

The petition for termination was filed on 28 March 2006.  Between the filing of the petition and the hearing held in September 2006, Mother continued her efforts at meeting the terms of her case plan with regard to employment, housing, and attending medical appointments. At the time of the hearing, she was pursuing her education for a Certified Nursing Assistant certificate, taking a money management course, and saving money for a deposit on a residence suitable for herself and the children. [Tr.115,116-117,137,146,150]. 

The hearing on the petition for termination was held on September 26 and 27, 2006.  On 6 November 2006, the court filed/entered its order terminating mother’s parental rights to Dj.L., D.L., and S.L.[R.82-90].  Mother appealed. 

    
ARGUMENT
I.
INTRODUCTION
Mother contends the court’s termination order should be reversed for several reasons.  Although in light of this Court’s numerous published and unpublished opinions appellant must concede that at least one ground for termination is supported by the evidence in the record on appeal
, nevertheless it is Mother’s position that the lack of subject matter jurisdiction, the prejudicial delay in holding the termination hearing, mother’s poverty, and the ineffective assistance of mother’s counsel require reversal and a new trial for Mother. 

Those involved in the process of terminating parental relationships must be concerned with the overarching constitutional principles and fundamental parental rights involved. The process must include a properly informed sensitivity to the important family and societal values at issue. Flaws in the adjudicatory system, including flaws arising from disobedience to statutory constraints and from ineffective assistance of counsel, must be measured by a stricter appellate scrutiny when assessing the infringement of constitutional rights and the termination of family relationships. The fundamental liberty interest of natural parents in the care, custody and management of their children does not evaporate simply because they have not been model parents or have lost temporary custody of their children to the State. Santosky v. Kramer, 455 US 745,753-54 (1982); In re Eckard, 144 NC App 187, 547 SE 2d 835, 841 (2001). Poverty alone is an impermissible and abhorrent basis for termination of parental rights. NCGS 7B-1111(a)(2). The Due Process Clause ensures that the State cannot infringe on a parent’s paramount right to custody solely to obtain a better result for a child. Adams v. Tessener,354 NC 57, 550 SE 2d 499 (2001) 

II.
APPLICABLE STANDARDS OF REVIEW FOR QUESTIONS PRESENTED 

Appellate review of subject matter jurisdiction is de novo, and the issue can be considered for the first time on appeal without having been raised in the trial court or assigned as error on appeal. In re T.R.P., 360 NC 588, 636 SE 2d 787 (2006). A trial court’s compliance with statutory mandates presents questions of law reviewed de novo on appeal. Mohr v. Mohr, 155 NC App 421, 423, 573 SE 2d 729, 731 (2002); In re J.D.C.,__ NC App __, 620 SE 2d 49 (2005). The standard of appellate review for claims of ineffective assistance of counsel is de novo and requires a showing that counsel’s performance was deficient and that the deficiency was so serious as to deprive the parent of a fair hearing. In re B.P., 169 NC App 728, 612 SE 2d 328 (2005).

III.
ARGUMENT OF THE QUESTIONS PRESENTED

A.
THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION TO TERMINATE MOTHER’S PARENTAL RIGHTS BECAUSE A VALID CUSTODY ORDER WAS NOT ATTACHED TO THE PETITION FOR TERMINATION AS REQUIRED BY STATUTE AND THE CUSTODY ORDERS “IN THE RECORD” WERE A NULLITY AS HAVING BEEN ISSUED BY A JUVENILE COURT THAT LACKED SUBJECT MATTER JURISDICTION.

[Assignment of Error Not Required]

A party may challenge subject matter jurisdiction at any stage of the proceedings. In re T.R.P., 360 NC 588, 636 SE 2d 787 (2006); In the Matter of W.L.M., __ NC App __, __ SE 2d __ (No. COA06-834, Filed 6 February 2007); In re McKinney, 158 NC App 441, 581 SE 2d 793 (2003); In re Triscari Children, 109 NC App 285, 426 SE 2d 435 (1993); In re Green, 67 NC App 501, 313 SE 2d 193 (1984). Because the underlying juvenile petition in this case failed to confer jurisdiction and authority on the court in the underlying juvenile action, the consolidated juvenile action and all matters therein were a nullity, there was no valid custody order attached to the termination petition or in the record, and the trial court lacked subject matter jurisdiction to terminate parental rights. Therefore, the termination order is a nullity and must be vacated on appeal. See In re T.R.P., 173 NC App 541, 619 SE 2d 525 (2005), aff’d, 360 NC 588, 636 SE 2d 787 (2006);  In re T.B., __ NC App __, 629 SE 2d 895 (2006);In the Matter of W.L.M. supra; In re Z.T.B., 170 NC App 564, 613 SE 2d 298 (2005). 

To have standing to file for termination of parental rights, DSS must have, and must prove that it has, “legal custody of the children at the time the petition is filed”. In re T.B., supra. The statute mandates that a copy of the court’s valid custody order granting DSS custody of the juvenile “shall” be attached to the petition. NCGS 7B-1104(5).  However, this Court has relaxed the statutory mandate so as to simply require that there be a copy of a valid custody order in the record showing that DSS had custody of the children at the time the petition was filed. In re T.B., supra, 629 SE 2d at 897. 

In this matter, the trial court granted the DSS motion to consolidate the termination action with the underlying juvenile files. [R.83,#6;Tr.1-2] Thus the cases were linked, making the termination proceeding directly attached to, part of, and dependent upon the validity of the juvenile proceedings and the custody orders issued in those proceedings. If the juvenile court’s orders granting DSS custody were a nullity because that court lacked subject matter jurisdiction to issue such orders, then the termination proceeding is also rendered a nullity lacking subject matter jurisdiction because DSS lacked standing and authority to initiate the petitions for termination as it lacked legal custody and the record did not contain a lawful custody order.

NCGS 7B-403 requires all juvenile petitions alleging abuse, neglect, or dependency to be “drawn by the director, [and] verified before an official authorized to administer oaths, and filed by the clerk....”.  NCGS 7B-101(10) defines “director” as “The director of the county department of social services in the county in which the juvenile resides or is found, or the director’s representative as authorized in GS 108A-14.”  Under the authority granted by NCGS 108A-14(b), the director may delegate to one or more members of his staff the authority to act as his representative, and may “limit the delegated authority to specific tasks or areas of expertise.” 

The underlying neglect and dependency Juvenile Petition filed in 2004 in this case was initiated by an individual named “Betty Hooper” as the Petitioner. [R.2-4] Nothing in that petition, or in the purported verification of it, indicate the capacity or authority of Ms. Hooper to “draw” or file the Juvenile Petition. The Petition did not allege any facts stating it was brought by the DSS Director or in behalf of the DSS director, or as an authorized delegate/representative of the DSS Director of any specified county’s DSS. The purported verification indicated the petitioner-affiant to be a “he” and likewise did not make any statement of the capacity or authority of Ms. Hooper to draw and file the petition.[R.4] Compliance with the provisions of the Juvenile Code for filing of petitions is mandatory and is necessary to invoke the subject matter jurisdiction of the juvenile court.  In re T.R.P., 360 NC 588, 636 SE 2d 787 (2006); In re Green, 67 NC App 501, 313 SE 2d 193 (1984); In re T.B., supra. Because the underlying juvenile petition failed to comply with the specific statutory mandate and authority of the statute required to confer subject matter jurisdiction, the juvenile court lacked authority to issue custody orders and all actions or judgments based on the validity of the underlying juvenile proceeding are a nullity and cannot be sustained. "A universal principle as old as the law is that the proceedings of a court without jurisdiction of the subject matter are a nullity."  Burgess v. Gibbs, 262 NC 462, 465, 137 SE 2d 806, 808 (1964), cited in In re T.B., __ NC App __, 629 SE 2d 895 (2006).

The termination action is inextricably tied to the validity of the underlying juvenile case and its orders.  First, the trial court consolidated the termination proceeding with the underlying juvenile cases. [See R.83, #6] Second, the court made numerous findings in support of its termination order which depended upon or were incident to the validity and jurisdictional authority of the juvenile court in the underlying juvenile cases.[See R.83,#11; R.84,#12,14,16,17; R.85,#20,21,25,26,27,28; R.86,#29,31,32,33,34, 35,37;R.87,#39,40,42,43,44,45,48;R.88,#49,50,52,53,54,55,56; R.89, #57,58,59,60,62,63]  Next, the court took judicial notice of the underlying juvenile files including those matters incorporated by reference as findings of fact in the orders in those files. [R.89,#62] Finally, for the Court to have subject matter jurisdiction, there must be a valid custody order attached to the Petition or in the record. In re T.B., supra; In re Z.T.B, supra. 

In this matter, each of the verified termination petitions indicated an attached Exhibit A was being incorporated in the petition by reference as the “most recent order placing said child in the custody of this agency.” [R.42,#5; R.49,#5; R.55,#5] However, the order attached and verified as one of the statutorily mandated components of a valid petition was not a recent or a valid order, but instead simply an expired magistrate’s ex parte 7-day nonsecure custody order entered in the underlying juvenile cases. [R.46,53,59] Thus, the orders attached to the petitions were not valid orders as they were 7-day nonsecure custody orders that had expired in 2004. Therefore, the only existing custody orders at the filing of the petitions were the underlying juvenile court adjudication and disposition orders, which are in the record. [R.6,14] Because those orders are a nullity as the juvenile court lacked subject matter jurisdiction for their issuance, they cannot meet the requirements, or provide authority or jurisdiction, for the termination proceeding. So, pursuant to NCGS 7B-1103(3), DSS lacked standing and authority to initiate the petition as a county DSS to whom custody had been given “by a court of competent jurisdiction.” See In re Miller, 162 NC App 355, 590 SE 2d 864 (2004); In re T.B., supra; In re Z.T.B., supra.

Subject matter jurisdiction cannot be conferred by consent, waiver, or estoppel, and it may be raised for the first time on appeal. In re T.R.P., 360 NC 588, 636 SE 2d 787 (2006). The termination order should be vacated. 

B.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND MOTHER AND HER CHILDREN SUFFERED PREJUDICE BY THE EXTRAORDINARY DELAY BECAUSE THE TERMINATION HEARING WAS NOT HELD WITHIN THE TIME PERIOD LEGISLATIVELY MANDATED BY NCGS 7B-1109(a) FOLLOWING THE FILING OF THE TERMINATION PETITIONS.

[Assignments of Error 1,41,42,48,51,54,56; R.98,105-107]

The General Assembly has mandated that the adjudicatory hearing in TPR be held no later than 90 days from the filing of the petition or motion, unless a judge allows a continuance based on specified conditions which do not exist here. NCGS 7B-1109(a) and (d).  In this matter, the petitions for termination were filed on 28 March 2006. [R.42,49,55] Contrary to statute, the hearing was not commenced until 26 September 2006, approximately 180 days or six months after the filing. [R.82].  

In cases involving relatively short periods of delay in meeting the legislatively-mandated time periods under the Juvenile Code in a variety of contexts, this Court generally has required that some form of prejudice be shown arising from the delay. See In re S.W., __ NC App __, 625 SE 2d 594 (2006). In other cases involving more extended periods of delay considered in combination with the proper application of this Court’s precedent involving the interpretation of the General Assembly’s use of the word “shall”, this Court has held such extraordinary delay to be prejudicial error because of the obvious impact on the parties and the readily apparent likelihood of prejudice. See In re L.E.B., 169 NC App 375, 610 SE 2d 424, disc. review denied, 359 NC 632, 616 SE 2d 538 (2005)[six month delay]; In re J.N.S., __ NC App __, 637 SE 2d 914 (2006)[nearly six months]; In re C.J.B., 171 NC App 132, 614 SE 2d 368 (2005)[five month delay]; In re D.S., __ NC App __, 628 SE 2d 31 (2006)[seven month delay]; In re O.S.W., 175 NC App 414, 623 SE 2d 349 (2006)[six month delay]; In re L.L., 172 NC App 689, 616 SE 2d 392 (2005)[nine month delay]; In re T.W., 173 NC App 153, 617 SE 2d 702(2005)[twelve month delay]; In re T.L.T., 170 NC App 430, 612 SE 2d 436 (2005)[seven month delay] 

Moreover, the recent Supreme Court opinion in In Re T.R.P., supra, albeit in the context of a statutory requirement unrelated to time periods, signals that a harmless error or showing of prejudice analysis is not appropriate when interpreting the legislature’s explicit mandates in the Juvenile Code.  In that case, despite a strong dissent suggesting a harmless error analysis, the Supreme Court recognized that Chapter 7B sets out a sequential process “wherein each required action or event must occur within a prescribed amount of time after the preceding stage in the case,” and that legislative statements and intent should be honored as written. In re T.R.P., 636 SE 2d at 790-795.

It is submitted that the delay following the filing of a petition is as prejudicial to the parents (Mother), the children, the foster parents, and the potential adoptive parents as any other delay in the mandated time periods under the Juvenile Code.  All persons concerned are in limbo.  At least when an order is orally announced, a parent knows how her rights have been impacted and what her subsequent course must be.  In contrast, a parent awaiting a trial and determination of her parental rights and future family relationships is left in anguish and uncertainty and without any sense of resolution. As this Court held in In Re L.E.B., the delay of six months in complying with the legislatively mandated time periods in the Juvenile Code is prejudicial as it adversely affects the family relationship between the respondent and the minors, as well as the foster parent and the minors, and delays both subsequent procedural requirements and the finality of the matter. In re L.E.B., 169 NC App at 379, 610 SE 2d at 426‑27. Mother incorporates and articulates these same factors as prejudice in this case. In addition, Mother was depressed to such an extent she was prescribed depression medication.[Tr.152-153] Furthermore, between the time of the filing of the petition and the hearing, Mother continued exerting efforts and altering her life. She conceded her independence, individuality, and privacy rights by voluntarily submitting her person to drug screens and evaluations [Tr.152,155-157]; she stopped her employment and earnings in preparation to go into a residential program because that was what DSS required before she could get her children back [TR.135,157]; she attended appointments with her children [Tr.129-130]; she sought employment acceptable to DSS and even worked at two jobs in an effort to earn and save money to afford housing and to meet income requirements set by DSS {R.87,#38; Tr.150-153];she enrolled in a CNA educational program in an attempt to obtain better employment so she could meet DSS’ requirements that she have an income sufficient to support the children [R.88,#51;Tr.115-116,146,148,150]; she paid for clothes and shoes for the children. [Tr.117-119] 

In the context of a termination case, where the death penalty of a parent’s relationship can be imposed, where significant and core constitutional rights are implicated, and when the legislature has been explicit in its time mandates, this court should adhere to its “readily apparent prejudice” precedent when delays of five months or more are involved. From the cases cited above, periods in excess of five months constitute prejudicial delay. See In re L.E.B., supra; In Re J.N.S., supra; In re T.L.T., 170 NC App 430, 612 SE 2d 436, 437‑38 (2005); In re D.M.M.,__ NC App __, 633 SE 2d 715 (2006); In re D.S., __ NC App __, 628 SE 2d 31 (2006); In re B.P., __ NC App __, 612 SE 2d 328 (2005). The reasoning used in determining prejudicial delays in the entry of orders following a hearing applies with equal or greater logic and force to delays occurring between the date of filing of the pleading which seeks to forever alter a parent’s constitutionally-guaranteed relationship with her children and the date of the hearing for determination - especially when the parent, like Mother in this case, suffers depression [R.87,#43; Tr.153] and poverty. 

"..[L]ogic and common sense lead ... to the conclusion that the General Assembly's intent was to provide parties with a speedy resolution of cases where juvenile custody is at issue."  In re E.N.S., 164 NC App 146, 153, 595 SE 2d 167, 172, disc. rev. denied, 359 NC 189, 606 SE 2d 903 (2004). "[T]he need to show prejudice in order to warrant reversal is highest the fewer number of days the delay exists ...[a]nd the longer the delay beyond the [legislated] deadline, the more likely prejudice will be readily apparent."  In re D.M.M.,__ NC App __, 633 SE 2d 715, 717 (2006); In re O.S.W., __ NC App __, 623 SE 2d 349, 350 (2006).  In mandating specific non-discretionary time limits in the Judicial Code, the legislature intended a speedy disposition in juvenile cases so that neither parents nor children would suffer long periods of emotional turmoil and instability during the court actions in which each event must occur within a prescribed amount of time. Determination of Mother’s family and her relationship with her children was put on hold.  Final orders were delayed, as was this appellate process. As declared by this Court: 

“Admittedly, the prejudice argued by respondent in this case is generic and susceptible to challenge, but in light of a five-month delay, little more than common sense is necessary in order to perceive aspects of prejudice to all parties involved in this termination proceeding.” In re C.J.B, 171 NC App 132, 614 SE 2d 368, 370 (2005). [Emphasis added]

If the burden in cases of extraordinary delay is imposed on parents to show prejudice, then the whole scheme of constitutional and statutory protections for families, burdens of proof, and expedient resolution in termination actions is turned on its head and becomes meaningless. Though this Court has discussed the need in some cases for a showing of prejudice, it is less than clear what constitutes sufficient prejudice to require a reversal other than the loss of evidence or records. See In re C.J.B, supra. A more balanced rule for lengthy delays is a presumption of prejudice by the failure to comply with the will and mandate of the legislature. “Shall” means “shall”. Analogously, legislatively created statutes of limitation are applied by courts in a strict manner without resort to harmless error analysis or the need for a showing of prejudice before application as written.  Failure to comply with those time limitations is promptly and decisively acted upon by the Court. It is submitted that if a bright line rule of reversible error and prejudice for extraordinary delay (i.e., more than five months) is established by this Court, such a rule will foster the goals of swift finality in juvenile cases and will serve to resolve cases at the trial court level that might otherwise bog down in the lengthy appellate process and in searches for generic and non-generic prejudice.   

In essence, by requiring this parent to prove prejudice beyond that articulated above, there can never be a time limit mandated by the legislature in a juvenile proceeding that any court need apply as mandated. All time limits in the Judicial Code become meaningless, defined only by the ability of a parent to convince a particular panel of this Court of some generic or non-generic prejudice. It is impossible for this Mother to show anything other than the horrible emotional suffering attendant to the uncertainty of her family’s well-being and her resulting depression, her expenditures of limited financial resources, and her yielding of her civil liberties, along with those factors so well described in In re L.E.B. and similar cases involving delays of five or more months. In the context of this case, Mother asserts that the “prejudicial showing” hurdle as applied to her, to the extent it involves prejudice other than as articulated above, is unfair and contrary to the public policy underlying termination actions as set forth in NCGS 7B-1100 - to establish a plan of care at the earliest possible time while recognizing the need to protect against the unnecessary severance of a relationship with a parent.  Mother is entitled to have the provisions of NCGS 7B-1109(a) strictly construed and strictly applied without the necessity for a further showing of prejudice. The trial court’s orders should be reversed and vacated because of the court’s failure to comply with the mandated time limit in NCGS 7B-1109(a).

C.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN TERMINATING MOTHER’S PARENTAL RIGHTS BECAUSE SHE WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL, HER ATTORNEY’S REPRESENTATION OF HER AND HIS PERFORMANCE WAS DEFICIENT, AND THE DEFICIENCY WAS SO SERIOUS AS TO DEPRIVE HER OF A FAIR HEARING.


[Assignments of Error 2,3,4,5,6,7,8,9,10,11,22; R.98-101]

A parent’s right to counsel is guaranteed in all proceedings related to the termination of parental rights. Included in this right is the right to effective assistance of counsel. If a parent establishes ineffective assistance of counsel in a termination case, she will be entitled to a new hearing. To prevail in a claim for ineffective assistance of counsel, a parent must show: (1) her counsel's performance was deficient or fell below an objective standard of reasonableness; and (2) her attorney's performance was so deficient she was denied a fair hearing. In re J.A.A., __ NC App __, 623 SE 2d 45 (2005); In re Faircloth, 153 NC App 565, 571 SE 2d 65 (2002); In re Oghenekevebe, 123 NC App 434, 473 SE 2d 393(1996); In re Bishop, 92 NC App 662, 375 SE 2d 676 (1989). 

In this case, the performance of Mother’s counsel was so deficient that Mother was deprived of a fair hearing and a new trial should be required to assure the integrity of the termination process and the protection of fundamental constitutional and statutory rights.  Trial counsel’s deficiencies began at the inception of the termination action and continued throughout the hearing.  The deficiencies involved failure to file pleadings and motions, failure to make appropriate objections to inadmissible and improper evidence used by the Court to support its adjudication and disposition decision, failure to have any discernable trial strategy or theory in Mother’s behalf, a patent lack of knowledge of the applicable law and evidence rules, failure to subpoena necessary and appropriate witnesses to advance Mother’s case on the grounds issues and on the best interest analysis, failure to present any witnesses or substantial and material evidence on Mother’s behalf, failure in adequate preparation and presentation of Mother as a witness, and failure to argue or articulate to the Court any relevant case law, defenses, or legal principles available on Mother’s behalf. See ABA Standards in Appendix, p.17.

1.
Counsel’s Deficiencies in Pleadings. Basic proficiency and objective standards of reasonable performance as counsel require counsel to file appropriate responsive pleadings and motions on behalf of a client. NCGS 7B-1107 provides that upon the failure of a parent to file written answer to the petition within 30 days after service of the summons and petition, the court may issue an order terminating all parental and custodial rights with respect to the juvenile. Though default judgments are not allowed in termination proceedings, the failure to file written answer constitutes a waiver of significant rights and defenses. In this case, Mother’s attorney did not file an answer in her behalf. [R.83,#5;Tr.2,lines 10-15].  His performance was deficient under the statute.  It prejudiced mother in that she was not afforded the benefits of a pretrial hearing at which witnesses and evidence would have been disclosed, motions made, and trial preparation enhanced. [Tr.2, lines 10-15; See also NCGS 7B-1108(b)]  Further, and more significantly, in this matter the trial court lacked personal jurisdiction because Mother was not properly served with process.  Service of the termination petition and summons on Mother was reported by the Sheriff as having been made on 3 April 2006 by leaving copies “at the dwelling house or usual place of abode of the respondent [Marie L.] with... May L. 6817 River Rd [R.48]” or “May L.6817 dixie River Rd.” [R.54,61]. As is apparent by the trial court’s order, at the time the petition was filed Mother did not reside at the address where substituted service of process was made, nor was it her usual place of abode. [See R.88,#49] 6817 Dixie River Road was the home of Mother’s great grandmother, grandmother, and other adult relatives.  It was a home once considered but rejected by DSS as an alternate placement for the juveniles in 2005. [R.21-31] Although Mother had been living at the residence for approximately one month at the time of the termination hearing in September 2006, she did not reside there, nor was it her ususal abode, when the petition was purportedly served in April 2006.  The record and the testimony are clear on this issue. [R.88, #49; R.39; R.41; Tr.138-140] Mother was living at either the Saratoga Drive apartment or with Mateka Barkley when the petition was filed and served.  There was no evidence indicating the Dixie River Rd address had ever been her usual place of abode or dwelling. It is well established that a court may obtain personal jurisdiction over a person only by the issuance of summons and service of process by one of the statutorily specified methods.  See Roshelli v. Sperry, 57 NC App 305, 291 SE 2d 355 (1982).  Absent valid service of process, a court does not acquire personal jurisdiction over the party and the action must be dismissed.  Sink v. Easter, 284 NC 555, 561, 202 SE 2d 138, 143 (1974); Ryals v. Hall-Lane Moving and Storage Co., Inc. 122 NC App 242, 468 SE 2d 600 (1996). By his deficiency in failing to file an answer or response, Mother’s counsel waived Mother’s defense and her entitlement to a dismissal of the action for lack of personal jurisdiction. Rule 12(h), NC Rules of Civil Procedure; In re Howell, 161 NC App 650, 656, 589 SE 2d 157, 160 (2003); In re C.I.B., 623 SE 2d 89 (unpublished 2005)[Appendix at p. 11]. 

2.
Counsel’s Deficiency at Trial. Mother was the only witness offered and called by her attorney. No subpoenas for other witnesses or for production of documents were issued by Mother’s counsel.[R.65] The transcript of the trial is replete with examples of counsel’s deficiencies. His lack of preparation and basic professional skills are evident in the record.  Counsel frequently failed to object to inadmissible or questionable evidence and to improper questions, and the trial court used much of the objectionable evidence elicited in support of its findings and conclusions. Without an objection, error is waived and cannot be asserted on appeal. Attached in the Appendix to this Brief is a summary of events and issues arising from the transcript of the trial proceeding which identify and summarize most of counsel’s deficiencies indicated by the record on appeal. [Brief Appendix, pp. 1-10] From the record, it does not appear Mother’s counsel had any thoughtful, coherent, or even recognizable trial strategy or approach, nor did he provide Mother with any defense on the three grounds alleged for termination or on the best interest question. It was clear he did not understand the law governing the case and that he did not protect Mother’s interests. On a couple of occasions, the Court had to explain basic rules of evidence and law to him.[Tr.59;160-161] Without subpoenaing a readily available witness from the McLeod Center to authenticate the Center’s business records and documents as evidence, he unsuccessfully attempted to introduce the hearsay and documents through Mother - a witness clearly improper for such purpose. [Tr.158] Further, his attempt revealed his lack of a basic understanding of the rules of evidence regarding authentication for admission.

From the record, it appears Mother’s counsel (Mr. Gott) had been her attorney since the July 2004 Mediated Agreement in the underlying juvenile proceeding. [See R.6,11-13,70-72] As such, he should have understood Mother’s case, particularly the issues and evidence surrounding Mother’s circumstances and her relationship with her children. However, as is readily apparent from even a hasty reading of the transcript, Mother’s attorney did little to defend her or to advance her position against termination of her parental rights. From a reading of his closing argument, it appears counsel did not understand the legal principles involved in the termination hearing or the application of those principles to the facts of Mother’s case.[Tr.160-168] He did little to examine, test, or rebut the alleged grounds or the evidence presented by DSS justifying termination. He did not present any significant or meaningful evidence concerning Mother’s conduct, circumstances, or life. He did not introduce or develop any evidence of Mother’s significant custodial and care history with her children prior to DSS involvement. He presented wholly inadequate evidence, consisting solely of the conclusory statements of Mother, with regard to the best interest issue. Mother had custody of and cared for her four children for the majority of their lives.  DSS first became involved in 2004 at a time the children were age 8(B.L.), 5 (Dj.L. and D.L.), and 7(S.L.). Yet, counsel offered none of the available evidence regarding this significant period of years prior to DSS involvement when Mother was solely responsible for raising and attending to the children, including attending to their medical or health needs. DSS was not seeking to terminate as to Mother’s fourth child, B.L.  Counsel presented no evidence of the children’s relationships with one another, the effects of dividing the children permanently, or why Mother was still deemed suitable to have parental rights with B.L. but not the other children. Mother had numerous relatives with knowledge about Mother’s care of and relationship with her children. Her great grandmother, Kay Frances L., who lived in the same residence for 45 years, who was a cook at a children’s day care center, knew Mother’s involvement with the children. [R.21,30] At times after DSS’ involvement, Mother worked with her grandmother, Mae Frances L., in her grandmother’s tree service.[Tr.132] In addition to knowledge of her daughter’s relationships with the children and concerning the children’s best interest, this grandmother was an available witness who could have confirmed Mother’s work obligations and conflicts with the children’s appointments. Pursuant to the mediated agreement and the underlying juvenile order incorporating it, Mother was excused from attending appointments that conflicted with her work [R.11,70], yet counsel presented no evidence on that issue.

Counsel revealed in his closing argument that he did not understand the long-established and rudimentary law concerning neglect in termination proceedings when children have been out of a parent’s custody for a significant period.[See Tr.160-163] See In re Ballard,311 NC 708, 319 SE 2d 227 (1984). Had he understood the law, he would have known the importance of presenting evidence of Mother’s compliance with her case plan requirements and establishing there was not a probability of repetition of the medical appointment neglect that caused the removal of her children. He would have presented concrete evidence explaining and excusing Mother’s inability or failures in meeting all of the terms of her case plan. He would have prepared Mother to testify, with documentary and illustrative exhibits, regarding her knowledge of her children’s health conditions and her efforts to understand those conditions.  The children were removed from Mother’s custody in June 2004 solely because of concerns about Mother’s attention to their medical needs and appointments. [See R.2-3] Neither stability of her housing, her mental health, domestic violence, nor drugs or alcohol were reasons advanced for the initial removal of her children. Her case plan, which required her to be employed and to have an income, specifically provided a defense for Mother’s missed appointments if she was required to work. Notwithstanding this clear and absolute defense available to Mother, counsel did not subpoena or present a single employer or other witness (including Mother’s pastor - See Tr.157, line 18-19) to explain Mother’s efforts, her work hours, and her conflicts with regard to a single date she is alleged to have missed a child’s appointment. He allowed Mother’s character and honesty to be attacked in the petitioner’s case in chief [Tr. 18-19; Tr.35, line 16; Tr. 45, lines 22-24;Tr.50,lines 5-7], and then did nothing to muster available evidence or witnesses to corroborate Mother’s testimony, including her statements that she was terminated from one job because she had to attend a child’s appointment or residential treatment. [Tr.104-106,133-134] Likewise, counsel did not present available evidence in the form of Mother’s actual periods of employment, her net disposable income from her employments, her monthly living costs and expenses at her poverty level of disposable income [See cross-exam at Tr.145, lines 1-4,15-20], available medical records, available evaluations and drug tests, available outpatient and aftercare treatment records documenting Mother’s efforts [See Tr.141-142], and available housing authority and Community Link records showing Mother’s efforts - all of which were known and available and which could have corroborated or supported Mother’s position about her circumstances and efforts to meet her case plan. He presented no evidence explaining or concerning Mother’s failure or inability to pay cost of care, or documenting through the foster parents’ testimony Mother’s contributions towards cost of care by purchasing clothes and shoes for the children.[See Tr.119] In fact, he volunteered a damaging stipulation helping Petitioner meet its burden of proof on the cost of care issue.[Tr.64] He did not even ask Mother why she had not paid child support or cost of care during the relevant 6 month period, or present evidence of her actual financial circumstances and abilities during that period.  On many occasions, it appears from the transcript that he did not know what Mother’s testimony would be during his direct examination, revealing his deficient preparation for trial. [See for example, Tr.97 lines 9-14;Tr.98 lines 7-12; Tr.99 lines 4-5 and 18-25; Tr.100 lines 1-7; Tr.115 lines 2-25; Tr.116,lines 11-19;Tr.162 lines 23-25] 

Although there was some evidence Mother continued working on her case plan after the termination petition was filed, most of that evidence came through the cross-examination of Mother rather than through her counsel’s direct examination presentation.  It appeared Mother was still attempting to comply with her case plan, working and saving money to meet plan requirements for housing and income for her children’s return, completing evaluations, taking drug tests [Tr.107, lines 22-25; Tr. 136-142;Tr.144-146;Tr.150-153;Tr.155-157] and seeking to comply with demands for an unnecessary residential treatment program. [Tr. 135,157]

 
She and the court deserved better from her attorney.  Based on the record of her counsel’s performance, Mother didn’t have a fair hearing or even a chance.  Her attorney’s deficient performance rendered the hearing unfair because Mother’s case was not adequately presented. The inadequacy and deficiency are evident from the record. A fair hearing requires and should reveal an attorney’s basic knowledge of the facts and law; his efforts to test, rebut, and explain the evidence presented on all of the relevant issues in a meaningful and substantial manner; and, some effort at presenting a case addressing the alleged grounds for termination and the best interests of the children in the context of maintaining a parent’s relationship and family. Here, from the outset when he failed to file an answer, counsel’s performance was deficient to such an extent as to deprive Mother and the court of a fair hearing. In cases involving the drastic and permanent sanction of termination, this Court should require the highest standards of performance from those attorneys charged with protecting a parent’s constitutional rights. Until this Court demands professional and knowledgeable representation of parents in termination cases, the constitution and families will continue to be poorly served, appeals will flourish, and the Courts’ rendition of justice will be suspect. 

“A [Mother’s] desire for and right to the companionship, care, custody and management of her children is an interest far more precious than any property right. A parent’s interest in the accuracy and justice of the decision to terminate her parental status is, therefore a commanding one.” Lassiter v. Department of Social Services, 452 US 18, 27 (1981). 


CONCLUSION
Based on the foregoing arguments and authorities, the termination order of the trial court should be vacated, or reversed and remanded.

Respectfully submitted this ____ day of February, 2007.
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     � Trial counsel failed to address, present evidence, and defend adequately on the cost of care ground under NCGS 7B-1111(a)(3), and the existing record will support the findings and conclusions on that ground.  Although Mother asserts that the evidence is insufficient on the other grounds, because this Court has repeatedly held that proof of one ground alone is sufficient for this Court to affirm a termination, Mother’s appellate counsel has abandoned the Assignments of Error on the grounds for termination. Instead, this appeal is focused on those Assignments and issues that entitle Mother to a new trial without necessity of review of the alleged grounds or best interest issues.





