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QUESTIONS PRESENTED

I.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT KRISTINA STEWART’S PARENTAL RIGHTS SHOULD BE TERMINATED AS TO TWO YEAR OLD D.I.M. BASED UPON NEGLECT WHEN THE EVIDENCE SHOWS THAT MS. STEWART WAS CURRENTLY CARING FOR AN INFANT AND THAT DSS INTENDED ON RETURNING D.I.M.’S THREE AND FOUR YEAR OLD SIBLINGS TO MS. STEWART’S CARE SHORTLY?

II.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT KRISTINA STEWART’S PARENTAL RIGHTS SHOULD BE TERMINATED BASED UPON A FAILURE TO PAY CHILD SUPPORT WHEN THE COURT FAILED TO ESTABLISH THAT MS. STEWART HAD THE ABILITY TO EARN A LIVING DURING THE SIX MONTHS PRECEDING THE FILING OF THE MOTION (FEBRUARY 2007 TO AUGUST 2007) AND IT FAILED TO ESTABLISH THAT ANY FAILURE TO PAY WAS WILLFUL?
JURISDICTION


Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7A-27 and §7B-1001(6)(2008).  The Order Terminating Parental Rights was filed on February 22, 2008, and constitutes a final order between the parties.  (R. p. 105-113)  The written Notice of Appeal was timely filed by Kristina Stewart on February 22, 2008.  (R. p. 114-115)  

STATEMENT OF THE CASE
  
Wake County Human Services (hereinafter “WCHS”) filed a summons and juvenile petition alleging that Danny
 and his sister, Debbie
, were neglected on January 24, 2007.  WCHS assumed Non-Secure Custody that same day.  (R.pp. 6-9)  Ms. Stewart was personally served with the summons on January 26, 2007.  (R.pp. 4-5)  A Non-Secure Custody hearing was held on January 30, 2007.  (R.pp. 10-14)  

The adjudication and disposition hearing was held on March 13, 2007.  (R.pp. 15-22)  A permanency planning hearing was held on June 8, 2007, at which time reunification efforts were ceased with the parents and they were given instructions on what they would need to do in order to be reunited with their children.  WCHS was ordered to pursue a permanent plan of adoption.  (R.pp. 31-36)


A Notice of the Filing of A Motion to Terminate Parental Rights and Motion for Termination of Parental Rights was filed on August 17, 2007.  (R.pp. 37-74)  A permanency planning hearing was held on November 30, 2007, changing the permanent plan for Debbie to reunification with her mother.  (R.pp. 83-87)  On January 15, 2008, Ms. Stewart filed a Motion for Change of Permanent Plan.  (R.pp. 98-99)  The hearing on the motion to terminate parental rights was held on January 22, 2008 and January 23, 2008.  The Order Terminating Parental Rights was filed on February 22, 2008. (R.pp. 105-113)  Ms. Stewart timely filed her written Notice of Appeal on February 22, 2008.  (R.pp. 114-115)
STATEMENT OF FACTS


Danny is two years old and the seventh out of eight children borne by Kristina Stewart.  When he was born, he tested positive for cocaine and Ms. Stewart admitted she had used cocaine within forty-eight hours of his birth.  (T.p.8)  Although he remained with his mother for a few months, all the children were voluntarily placed by Ms. Stewart with various relatives due to continued drug dependence.  By January 2007, WCHS felt the need to file juvenile petitions as to Danny and Debbie due to Ms. Stewart’s continued drug use and difficulty in contacting her for approval of medical care for Danny.  The other children, including three who were placed with their father, and two young siblings who were placed with a maternal great aunt, were not taken into custody, remained in voluntary placements and are not the subject of juvenile actions. Danny was placed in his current home with his paternal aunt and uncle. (T.p.10)  

At the initial disposition hearing, Ms. Stewart was ordered to do as follows if she wanted to be reunited with Danny and Debbie:
a. Complete a substance abuse re-assessment and follow all substance abuse treatment recommendations.

b. Complete random drug screens and remain clean and sober.

c. Complete a parenting class approved by WCHS once issues of substance use are addressed.

d. Obtain and maintain suitable housing and employment.

e. Meet with Wake County Human Services to develop an official visitation plan with the children.

f. Bring her most recent tax return and pay stubs to the next review hearing if she has not registered with Wake County Child Support Enforcement by that time.

g. Sign proper releases of information with her service providers to allow WCHS and the GAL to obtain her treatment records, including but not limited to substance abuse and mental health treatment records.

T.p. 15-22

By the time the permanency planning hearing was held on June 8, 2007, Ms. Stewart had been moving between friends and the Raleigh Rescue Mission and she was approximately seven months pregnant.  (R.p. 33, #14)  Ms. Stewart was ordered to do the following if she desired reunification:

a.
Complete a new substance abuse assessment, and follow all recommendations of that assessment.

b.
Complete random drug screens upon request of Wake County Human Services, and remain clean and sober.

c.
Complete parenting classes once issues of substance abuse were addressed.

d.
Obtain and maintain suitable housing and employment.

e.
Meet with Wake County Human Services to develop a visitation plan.

R.pp. 31-36


On June 22, 2007, Ms. Stewart went to WCHS and met with the social worker to develop a case plan.  Visits were started at the end of July 2007.  Ms. Stewart has visited with Danny every other week since August 8, 2007.  (R.p. 91)  Nevertheless, a motion to terminate parental rights was filed on August 17, 2007.  (R.pp. 39-59)  

Ms. Stewart began her residency and treatment at Kinton Court on July 20, 2007.  (R.p. 84, FOF 6)  She has consistently been clean since that time.  (R.p. 84, FOF 6)  Debbie wanted to live with her mother, especially once she saw her mother successfully addressing her substance abuse problems.  (R.p. 84, FOF 7)  Ms. Stewart gave birth to her eighth child at the end of August 2007.  The infant resides with her at Kinton Court and there is no open case or CPS referral with regards to that child.  (R. p. 84, FOF 9)  Ms. Stewart’s three and four year old children lived in temporary relative placements.  (R.p. 84, FOF 9)  Ms. Stewart can only have two other children under the age of 12 live with her at Kinton Court until she completes the program in August 2008.  (R.p. 84, FOF 9, 10).  WCHS indicated that they were returning the three and four year olds to the custody of Ms. Stewart by the end of the January 2008.  (T.p. 32)

In addition to addressing her substance abuse issues, Ms. Stewart participated in parenting classes and other family programs, and she was preparing to take medical billing classes to increase her employability.  Kinton Court agreed to continue assisting Ms. Stewart with issues of employment and housing even after she completes the program.  (T.pp. 20, 31, 32, 64, 70)  Ms. Stewart’s parental rights to Danny were terminated the same month two other children of similar ages were being returned to her care.  (T.p. 32)

There will be further facts contained in the argument section.

ARGUMENT

I.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT KRISTINA STEWART’S PARENTAL RIGHTS SHOULD BE TERMINATED AS TO TWO YEAR OLD D.I.M. BASED UPON NEGLECT WHEN THE EVIDENCE SHOWS THAT MS. STEWART WAS CURRENTLY CARING FOR AN INFANT AND THAT DSS INTENDED ON RETURNING D.I.M.’S THREE AND FOUR YEAR OLD SIBLINGS TO MS. STEWART’S CARE SHORTLY.
(Assignment of Error Nos. 5, 11, 13, 14, 18, 19, 20, 22, 24, 25; R.pp. 105-113)
SUMMARY OF ARGUMENT:


WCHS was ready to return Ms. Stewart’s three and four year old children to her custody the week following the termination hearing concerning Danny.  The trial court found ...”placement of this child with the mother in Kinton Court is likely to result in one of her other young children coming into the care of Wake County Human Services.”  This statement by the trial court shows that the court was not finding that neglect was likely to repeat itself with regards to this child, but rather that the court was unduly swayed by other factors in choosing to terminate Ms. Stewart’s parental rights in order to avoid placing another child in foster care when there was no indication that the three and four year old could not continue in relative placement for a few more months or that Danny could not have continued in his relative placement for a few more months.  
STANDARD OF REVIEW:

A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Our courts have defined “clear, cogent, and convincing evidence” as that which is “greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  Other cases describe it as “evidence which should ‘fully convince.’”  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).

If the trial court finds that at least one ground for termination exists, it moves on to the dispositional phase and terminates the parental rights unless it determines that it is not in the child’s best interests to grant termination pursuant to N.C. Gen. Stat. §7B-1110(a).  This portion of the hearing is within the trial court’s discretion.  The Court of Appeals review of the dispositional portion of the hearing is limited to determining whether the trial court abused its discretion.  In re Anderson, 151 N.C. App. 94, 98, 564 S.E.2d 599, 602 (2002).

STATUTORY AUTHORITY:
N.C. Gen. Stat. §7B-1111(a)(1)(2002) provides:

(a) The court may terminate the parental rights upon a finding of one or more of the following:

(1)  The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be … neglected if the court finds the juvenile to be … a neglected juvenile within the meaning of G.S. 7B-101.

In turn, N.C. Gen. Stat. §7B-101(15) reads:

Neglected juvenile – A juvenile who does not receive proper care, supervision, or discipline from a juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.

ARGUMENT:


WCHS states in its own report, “...there are two children who are currently in the care of a maternal great aunt.  This plan is not a permanent plan for those children, who are only 3 and 4 years old.  These two children also have an open treatment case with CPS in Wake County.  It is the hopes of CPS that Ms. Stewart will soon be able to take those two children in her care while she works on her substance abuse treatment for the next ten to twelve months.”  (R.p. 90, end of first paragraph)  How can WCHS consider returning two small children to Ms. Stewart’s care at the same time that it seeks her termination of parental rights on another?


When asked if there is a risk of continued neglect of Danny if he were to be placed with Ms. Stewart, the social worker replied, “I think it could be possible, compared to the one on one attention that he gets now, being an only child.”  (T.p.25, l.1-4)  This is not the kind of neglect that our courts look at in determining whether parental rights should be terminated, otherwise, every multiple sibling group would be separated and doled out to foster families.  


The GAL’s own report submitted for the November 30, 2007 court date, stated that,

Kristina has not obtained employment because of the policies of the residential program.  Kristina has been clean for approximately four and [a] half months and her plans are to complete the residential substance abuse treatment program which could take up to one year.  She is currently participating in Strengthening the Families and receives both group and individual therapy.  The mother is pro-active in having her children return to her care.  Her case manager Linda Hunter-Nash informed the GAL that Kristina complies with the rules of the agency and she is very focused on her treatment.  She attends all of her scheduled appointments, required classes and groups.  During the mother’s supervised visits with the children, the GAL has observed her being engaged with the children and is often showing them affection and inquiring about how school and other activities are going.  (R.p. 95, end of 5th full paragraph; 102, “Parent’s Compliance”)

Based on the Order of the courts, Kristina Stewart has:

a. Completed a substance abuse re-assessment and followed all of the substance abuse treatment recommendations based on the program that she is currently in.

b. Completed random drug screens and remains clean and sober since entering the program in July of 2007.

c. Is completing a parenting class approved by WCHS (Strengthening Families).  She is involved with Step by Step in addition to group and individual therapy with South Light.

d. The mother has not obtained and maintained suitable housing and employment because of the policies of the residential program that she is in.

e. She has met with the social worker, Megan Muzychka to develop an official visitation plan with the children...

(R.p. 102, “Parent’s Compliance”)

The GAL’s own report showed that Ms. Stewart had addressed all the requested elements of the case plan or her progress on the issues that caused Danny’s removal and that there were no signs she would neglect the child at the time of the hearing.


Ms. Stewart was steadily improving her circumstances and this shows that she was neither likely to neglect Danny at this time or in the foreseeable future.  This aspect is highlighted by the fact that Danny’s three and four year old siblings were being returned to his mother’s care the week after his termination hearing.  If Ms. Stewart was likely to neglect the children in her care, WCHS would have removed the baby and would not be placing two other young siblings within a week of the hearing.


The challenged findings of fact as to the conclusion that Ms. Stewart’s parental rights should be terminated based upon neglect are:

18. That the mother has not participated in any parenting education focused on parenting a two year old child.

25. That the mother has a history of beginning substance abuse treatment and not completing it.  A substance abuse assessment in May 2006 recommended inpatient treatment, but the mother did not follow through with the necessary appointments.  In June 2006, the mother was refused admission to the Raleigh Rescue Mission due to her history of being asked to leave that program and dirty drug screens.  In July 2006, the mother was admitted to the Raleigh Rescue Mission; she remained for approximately one month, then was asked to leave due to testing positive for cocaine.

28. That placement of this child with the mother in Kinton Court is likely to result in one of her other young children coming into the care of Wake County Human Services.

31. That prior to the filing of the motion for termination of parental rights, the mother had not contacted the relative caregivers for the child since he was placed there to inquire about the child’s well-being or health.

34. That the circumstances of the mother are such that the mother did not make reasonable progress toward correcting the conditions which led to the removal of the child prior to the filing of the Motion for Termination of Parental Rights.

35. That there are facts sufficient to warrant a determination that grounds exist for the termination of parental rights, said grounds as follows:

a. That the mother neglected the child within the meaning of N.C.G.S. §7B-101(15), and it is probable that there would be a repetition of the neglect if the child was returned to the care of the mother.

(R.pp. 107-109)

These findings of fact are contradicted by the evidence presented.  Finding of fact number 18 is not supported by the evidence.  To the contrary, all parties seem to agree that Ms. Stewart was participating in a parenting program approved by WCHS known as Strengthening the Families.  (R.p. 95)  Finding of fact number 31 is contradicted by Ms. Cotton’s testimony.  As the caregiver, she indicated that Ms. Stewart began calling her at approximately the same time as the visits began, or at the beginning of August, which would have been prior to the filing of the motion.  (T.p. 53)  Additionally, Ms. Stewart was in communications with her social worker since June 22, 2007 regarding Danny and how she could have visits and regain custody.  The visits began August 8, 2007, almost three weeks prior to the filing of the motion for termination of parental rights.
Some of the challenged findings of fact contain a mixture of accurate and inaccurate information.  For example, finding of fact number 34 is accurate in that Ms. Stewart had not made sufficient progress to address her issues prior to the filing of the motion to terminate her parental rights.  However, that finding of fact glosses over the statutory requirement that neglect exist at the time of the hearing, in January 2008 and not in August 2007.  Finding of fact number 28 would be true if evidence was presented indicating that the relative placement for the three and four year old was in danger.  However, no such evidence was presented, only that the placement was meant to be temporary, much as Danny’s placement with the Cotton’s is temporary.  Finding of fact number 35(a) is challenged because it is more appropriately a conclusion of law which is already being challenged.

Finding of fact number 25 is challenged because the court is relying upon it to find and conclude that grounds exist to terminate Ms. Stewart’s parental rights but it appears to come from an order, such as a review order, where the standard of proof was not clear and convincing evidence as required for a termination hearing.  Moreover, the events that occurred almost two years prior and Ms. Stewart not following through with treatment in 2006 cannot be categorized as a “history” of beginning substance abuse and not completing it when she has never participated in a residential treatment before and she appears to be very successful at it – so successful that WCHS was returning two other young children a week later!

Where, as here, the child has not been in the custody of the parent for a significant period of time prior to the termination hearing, the Court must look at “…the fitness of the parent to care for the child at the time of the termination proceeding.”  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  Neglect must exist at the time of the hearing.  Id. at 713-14, 319 S.E.2d at 231.  

Our Supreme Court has also held that termination may not, however, be based solely on past conditions that no longer exist. In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997). Nevertheless, when, as here, a child has not been in the custody of the parent for a significant period of time prior to the termination hearing, "requiring the petitioner in such circumstances to show that the child is currently neglected by the parent would make termination of parental rights impossible." In re Shermer, 156 N.C. App. 281, 286, 576 S.E.2d 403, 407 (2003). In those circumstances, a trial court may find that grounds for termination exist upon a showing of a "history of neglect by the parent and the probability of a repetition of neglect." Id.  This analysis has been used by our courts time and again, as cited, for example, in In re L.O.K., J.K.W., T.L.W. and T.L.W., 174 N.C. App. 426, 621 S.E.2d 236 (2005). 

Here, not only is there no evidence that Ms. Stewart was likely to neglect Danny if he was returned to her care, contrary evidence and findings were made that three siblings of Danny were either currently in Ms. Stewart’s care or would be in her care within a week, with intentions to return Debbie, the twelve year old, once Ms. Stewart completed the Kinton Court program.  If all those children can be safe and adequately cared for in Ms. Stewart’s care, why not Danny?  Counsel for Appellant can not locate any other cases where the parental rights as to one child were being terminated while other children of the same age were being returned to the same parent’s care at almost the same time.  This Court must vacate the trial court’s finding and conclusion of neglect as a ground for termination.
II.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT KRISTINA STEWART’S PARENTAL RIGHTS SHOULD BE TERMINATED BASED UPON A FAILURE TO PAY CHILD SUPPORT WHEN THE COURT FAILED TO ESTABLISH THAT MS. STEWART HAD THE ABILITY TO EARN A LIVING DURING THE SIX MONTHS PRECEDING THE FILING OF THE MOTION (FEBRUARY 2007 TO AUGUST 2007) AND THAT ANY FAILURE TO PAY WAS WILLFUL.
(Assignment of Error Nos. 14, 18 and 23; R.p. 109, 111, 105-113)

SUMMARY OF ARGUMENT:


The trial court failed to look at the relevant time period of February to August 2007 in determining whether this ground to terminate existed.  In addition, the court failed to determine that Ms. Stewart’s conduct was “willful” and that she had the ability to contribute any amount of child support.  Without the requisite findings and conclusions of law, this Court must vacate this ground for termination of parental rights.
STANDARD OF REVIEW:

A termination of parental rights proceeding consists of two phases.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  In the adjudicatory stage, the petitioner has the burden of proving by clear, cogent, and convincing evidence at least one of the statutory grounds listed in N.C. Gen. Stat. §7B-1111.  Id.  The Court of Appeals reviews this phase to determine whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), appeal dismissed and disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).

Our courts have defined “clear, cogent, and convincing evidence” as that which is “greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252 (1984).  Other cases describe it as “evidence which should ‘fully convince.’”  In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186 (2001), citing Williams v. Blue Ridge Bldg. & Loan Ass’n, 207 N.C. 362, 364, 177 S.E.2d 176, 177 (1934) (citation omitted).

If the trial court finds that at least one ground for termination exists, it moves on to the dispositional phase and terminates the parental rights unless it determines that it is not in the child’s best interests to grant termination pursuant to N.C. Gen. Stat. §7B-1110(a).  This portion of the hearing is within the trial court’s discretion.  The Court of Appeals review of the dispositional portion of the hearing is limited to determining whether the trial court abused its discretion.  In re Anderson, 151 N.C. App. 94, 98, 564 S.E.2d 599, 602 (2002).

STATUTORY AUTHORITY:

N.C. Gen. Stat. §7B-1111(a)(3) provides that a court may terminate a parent’s rights when,

The juvenile has been placed in the custody of a county department of social services, . . . or a foster home, and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.  N.C. Gen. Stat. §7B-1111(a)(3)(2008)

ARGUMENT:


The trial court made the following relevant findings of fact as to the ground of termination of parental rights due to failure to pay child support:

19. That the mother did not establish stable housing prior to the filing of the motion for termination of parental rights, nor has she established employment.

20. That the mother has not paid any financial support for the child, either through a court order or direct to Wake County Human Services or the relative caregivers.

21. That the mother was last employed from October 2006 until January 2007, making $10.00 per hour.

22. That the mother suffers no disability preventing her from gainful employment.

23. That Wake County Human Services has paid expenses for the child since January 2007 of approximately $996.00 per month.

29.That the mother will not complete the Kinton Court program until at least August 2008.  She will then have a transition period searching for housing and employment.


These findings of fact do not support a conclusion of law that Ms. Stewart had the ability to pay any sums from February to August 2007.  Ms. Stewart agrees that she was employed prior to the relevant time period and that she is preparing to re-enter the workforce in accordance with her treatment program.  Ms. Stewart also points out that the court failed to make a finding that she did anything “willfully” and in addition that the court’s other findings of fact show that her conduct was not “willfull.” Moreover, the court failed to make a finding that she had the ability to pay some sum greater than zero and finding of fact no. 22 is not equivalent to such a specific finding.  

In order to determine that this ground for termination of parental rights exists, the trial court must make several findings:

1. That for six months preceding the motion

2. The parent “willfully” failed to pay a reasonable portion of the cost of care for the juvenile

3. The parent is physically able to do so

4. The parent is financially able to do so.


The motion to terminate parental rights in this case was filed on August 17, 2007.  (R.p. 39)  The relevant time period in order to find this ground is the six months preceding the filing, or from February 17, 2007 until August 17, 2007.  A review of the Record on Appeal reveals as follows:  Ms. Stewart was in jail until March 5, 2007 (R.p. 55, #37); Ms. Stewart lived at the Durham Rescue Mission, a homeless shelter, from June 6, 2007 to July 20, 2007 (R.p. 89, last paragraph); Ms. Stewart has been in Kinton Court, a substance abuse treatment program, since July 20, 2007 (R.p. 84, #6; 89); and Ms. Stewart gave birth at the end of August 2007.  (R.p. 90).

The GAL’s own report submitted for the November 30, 2007 court date, states that,

Kristina has not obtained employment because of the policies of the residential program.  Kristina has been clean for approximately four and [a] half months and her plans are to complete the residential substance abuse treatment program which could take up to one year.  She is currently participating in Strengthening the Families and receives both group and individual therapy.  The mother is pro-active in having her children return to her care.  Her case manager Linda Hunter-Nash informed the GAL that Kristina complies with the rules of the agency and she is very focused on her treatment.  She attends all of her scheduled appointments, required classes and groups.  During the mother’s supervised visits with the children, the GAL has observed her being engaged with the children and is often showing them affection and inquiring about how school and other activities are going.  (R.p. 95, end of 5th full paragraph; 102, “Parent’s Compliance”)

Based on the Order of the courts, Kristina Stewart has:

a. Completed a substance abuse re-assessment and followed all of the substance abuse treatment recommendations based on the program that she is currently in.

b. Completed random drug screens and remains clean and sober since entering the program in July of 2007.

c. Is completing a parenting class approved by WCHS (Strengthening Families).  She is involved with Step by Step in addition to group and individual therapy with South Light.

d. The mother has not obtained and maintained suitable housing and employment because of the policies of the residential program that she is in.

e. She has met with the social worker, Megan Muzychka to develop an official visitation plan with the children...

(R.p. 102, “Parent’s Compliance”)

WCHS, through its’ social worker, indicated that Ms. Stewart needed to be in the Kinton Court Program and that she could not be employed at that time.  (T.p. 32)  The rules and regulations of Ms. Stewart’s program prevent her from earning any sum of money and therefore she cannot contribute any sum for the care of her son.  
This Court previously held in the case of In re T.D.P., that the trial court had to make a finding that the parent had the ability to pay support in order to use this ground for termination.  164 N.C. App. 287, 595 S.E.2d 735 (2004), aff’d, 359 N.C. 405, 610 S.E.2d 199 (2005).  Here, there is no such specific finding and in fact the court found that she had not been employed since January 2007.  See also In re Faircloth, 161 N.C. App. 523, 588 S.E.2d 561 (2003).  It is also ludicrous to expect a woman who gave birth in August 2007 to have been able to find employment where she was not previously employed during the last few months of her pregnancy.   

In an older case, In re Clark, our Supreme Court stated that to determine what constitutes a “reasonable portion” of the cost of care for a child, the parent’s ability to pay is the controlling characteristic.  303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981).  That court further pointed out that what is within a parent’s “ability” to pay or what is within the “means” of a parent to pay is a difficult standard which requires great flexibility in its application.  Id.

This Court has held that where there was no clear and convincing evidence that respondent had any ability to pay an amount greater than zero, the trial court erred in concluding that respondent failed to pay a reasonable portion of the cost of his child's care. See In re Garner, 75 N.C. App. 137, 141-42, 330 S.E.2d 33, 36 (1985) (holding that, where the respondent mother was incarcerated, the trial court erred in terminating her parental rights where it failed to make adequate findings regarding her ability to pay some portion of foster care). 

In re Clark, the court looked at an incarcerated parent who paid no sums of money but was also not in a program where he could earn any money to determine that grounds did not exist to terminate.  151 N.C.App. 286, 565 S.E.2d 245(2002).  By contrast, in In re T.D.P., ibid, the fact that the father earned 40 cents per day was sufficient for the court to determine that grounds existed to terminate parental rights when the father contributed no sum to child care costs.  All of these cases have held that even if a parent earns meager wages, they have the ability to pay some sum of support. In the case at hand, there was no showing that Ms. Stewart had the ability to earn any sum of money.

This Court has recently remanded a matter where the trial court failed to make a specific finding addressing whether the failure to pay support by a parent was “willful.”  In In the Matter of T.M.H., this Court found that although the trial court’s findings of fact included findings that the father had the ability to pay but chose not to pay and that he failed to pay adequate child support for the minor child although he had the ability to do so were insufficient to meet the statutory requirements addressing willfulness.  ___ N.C. App. ___, 652 S.E.2d 1 (2007)  Although the additional confusion in T.M.H. was the court’s failure to identify which specific ground it found to terminate parental rights, this Court held that “in the absence of a finding of willfulness, the trial court’s order does not establish grounds for termination.”  See also In re Matherly, 149 N.C. App. 452, 455, 562 S.E.2d 15, 18 (2002).


Kristina Stewart argues that the findings of fact do not support the court’s conclusion of law number 1(b) that the mother  “for a continuous period of six months next preceding the filing of the Motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the child although physically and financially able to do so.”  (R.p. 111, COL 1(b)) In addition, Ms. Stewart challenges finding of fact number 35 which is the equivalent and mirror image of conclusion of law number 1(b).  This Court must vacate the trial court’s finding that grounds existed to terminate Ms. Stewart’s parental rights pursuant to N.C.G.S. §7B-1111(a)(3).
CONCLUSION


The district court terminated Ms. Stewart’s parental rights to her toddler when it allowed DSS and the GAL to pick and choose which children were going to be returned to Ms. Stewart and which toddler was going to be made available for adoption.  The district court found that grounds existed to terminate Ms. Stewart’s parental rights to her two year old toddler based upon a likelihood of neglect repeating while at the same time acknowledging that Danny’s three year old and four year old siblings would be returned to Ms. Stewart’s care.  In addition, the district court failed to make a finding that Ms. Stewart willfully failed to pay child support when the evidence presented showed that Ms. Stewart was unable to pay and her failure to pay was not willful.  This Court must vacate the trial court’s Order Terminating Parental Rights and remand the matter with instructions to reunify Danny with his mother and siblings.

Submitted this the 2nd day of June, 2008.
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