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QUESTIONS PRESENTED FOR REVIEW

I.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights by finding and concluding that grounds existed to terminate her parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)2)?

II.
Did the trial court commit reversible error and violate Respondent-Mother’s substantial rights by finding and concluding that grounds existed to terminate her parental rights based on neglect?

III.
Was the trial court’s conclusion of law that it was in the children’s best interests to terminate their mother’s parental rights supported by the competent evidence or the findings of fact?

IV.
Did the trial court abuse its discretion, violate Respondent-Mother’s substantial rights, and commit reversible error when it ordered her parental rights to the children be terminated?

STATEMENT OF THE CASE

Petitioner, Johnston County Department of Social Services (hereinafter “DSS” or “Petitioner”), filed juvenile petitions and brought the children, D.D.D. and S.L.N., into foster care on or about 22 March 2005 pursuant to a District Criminal Court judge’s order that the children be placed in DSS custody (T 19; R 61).  The juvenile trial court adjudicated the children neglected and dependent on 25 May 2005 (R 60-62).  On disposition that same date, the trial court ordered the children to remain in the legal custody of DSS (R 65).  In addition, the trial court ordered Respondent-Mother to comply with the “Family Services Case Plan” and it approved a visitation plan between Respondent-Mother and the children (R 65).

The trial court reviewed the matter on 3 August 2005 at which time it ceased reunification efforts with Respondent-Mother (R 68-74).  The trial court otherwise maintained the status quo of the case established at the prior disposition hearing (R 71).  On 31 August 2005 the trial court conducted a permanency planning hearing at which it established a permanent plan of “custody with a relative” for both children (R 75-84).  The trial court otherwise maintained the status quo of the case (R 80).  The trial court conducted another permanency planning hearing on 7 December 2005 at which it merely ordered a concurrent permanent plan of “custody with a nonrelative” and otherwise maintained the status quo of the case (R 80).

The trial court conducted a third permanency planning hearing on 1 March 2006 (R 95-104).  At this hearing the trial court continued its prior order to cease reunification efforts with Respondent-Mother but further ordered the children’s permanent plan be changed to adoption (R 100).  In addition, the trial court suspended Respondent-Mother’s visitation with the children (R 100, 104).  On 2 August 2006 the trial court conducted yet another permanency planning hearing at which it maintained the status quo of the case it had established at the previous hearing (R 109-10, 113).

On or about 4 May 2006 DSS filed separate Termination of Parental Rights (TPR) petitions for each child (R 6-28).  DSS served Respondent-Mother with summons and copies of the TPR petitions on or about 21 June 2006 (R 3, 5).  On 5 September 2006 and 7 November 2006 Respondent-Mother filed Answers to the TPR petitions of S.L.N. and D.D.D. respectively denying the material allegations in each petition (R 32-38).  Also on 7 November 2006 Respondent-Mother made motions to continue both cases (R 39-42).

On 8 November 2006 the trial court conducted a special hearing pursuant to N.C. Gen. Stat. § 7B-1108(b) for both cases defining the issues to be resolved at the TPR hearing (R 43-46).  On 14 November 2006 the Guardian ad Litem (GAL) for the children filed a Reply to the TPR petitions indicating that it joined Petitioner’s prayer for relief in each case (R 48-51).  On 13 December 2006 the trial court could not reach the matter and continued it to 17 January 2007 (R 52).

The trial court conducted the TPR hearing that is the subject of this appeal on 17 and 31 January 2007 (R 119-42).  It terminated Respondent-Mother’s parental rights to both children on 31 January 2007 (T 209; R 140).  The trial court reduced its TPR order to writing on 15 February 2007 and filed and served it on 19 February 2007 (R 141-42).

Respondent-Mother gave written notice of appeal on 27 February 2007 (R 143-44) and filed an amended notice of appeal on 21 March 2007 (R 148-49).  The trial judge signed the Appellate Entries form on 5 March 2007 finding Respondent-Mother to be indigent and qualified for court-appointed appellate counsel (R 145-46).  On 8 March 2007 the Appellate Defender’s Office appointed appellate counsel to represent Respondent-Mother on her appeal (R 147).  The court reporter served the transcript on the Court and the parties on or about 21 March 2007 and counsel for Respondent-Mother received the transcript on 22 March 2007 (R 150).

Counsel for Respondent-Mother served a Proposed Record on Appeal (PROA) on all parties on 29 March 2007 (R 156).  On or about 3 April 2007 Appellee-DSS served objections and proposed amendments to the PROA (R 157).  Respondent-Mother filed the Record on Appeal with the Court of Appeals on 11 April 2007 with Appellee-DSS’s requested amendments incorporated (R 158-59).  The Court of Appeals docketed the Record on 17 April 2007.

JURISDICTION

Respondent-Mother asserts she is authorized to appeal under N.C. Gen. Stat. §§ 7A-27(c), 7B-1001(a)(6), and 7B-1002(4) (2006).  Respondent-Mother gave written notice of appeal on 21 March 2007 (R 148-49).

STATEMENT OF THE FACTS

On 22 March 2005 District Criminal Court Judge Jacquelyn Lee presided over a criminal truancy case involving Tomeka D. and her child D.D.D. (T 18; R 60).  Judge Lee subsequently ordered DSS to remove both of Tomeka D.’s children, D.D.D. and S.L.N., from her care and place them in foster care (T 19; R 61).  S.L.N. was seven months old at the time and did not attend school (T 70).  DSS had begun working with the family in February 2005 (T 70, 90, 152).  Prior issues centered around Tomeka D.’s parenting skills based on improper medical treatment of the children and a lack of food in the home (T 70, 90, 152).

Pursuant to a consent of the parties the juvenile trial court subsequently adjudicated the children neglected and dependent on 25 May 2005 (R 60-62).  On disposition the trial court ordered Tomeka D. to comply with DSS’s “Family Services Case Plan” (R 65).  After interviewing Tomeka D. DSS developed for her a plan that included addressing the following issues:  substance abuse, domestic violence, mental health, anger management, employment, and housing (T 22).  Tomeka D. attended a substance abuse assessment and professionals recommended group therapy which she began in March 2005 however she gave birth to a cocaine-positive baby in July 2005 (T 24, 162-63).  DSS immediately removed that child from her care and placed it with a paternal relative (T 24).  After the birth of her new baby Tomeka D. went back into substance abuse treatment and completed that treatment in April 2006 (T 25).  The evidence at her TPR hearing in January 2007 showed that she never consumed illegal substances again after the birth of her baby in July 2005 (T 135-36).

By August 2005 Tomeka D. had a job at a fast food restaurant, she had a place of her own, she had completed domestic violence classes, and she had enrolled in counseling (T 25-26).  However, when the trial court reviewed the matter on 3 August 2005 it ceased reunification efforts (R 68-74).  At the time the trial court believed that she had not completed domestic violence classes when, in fact, she had completed them (T 30, 117; R 114).  On 31 August 2005 the trial court established a permanent plan of “custody with a relative” for both children (T 30; R 75-84).

In September 2005 Tomeka D. got into a physical altercation with her boyfriend, Titus Jones, and she attempted to conceal her injuries from the DSS social worker (T 31-33).  Titus Jones was also the father of her cocaine-positive baby (T 143).  When the parties returned to court on 7 December 2005 DSS had yet to find relatives with whom to place the children (T 36).  The trial court ordered a concurrent permanent plan of “custody with a nonrelative” and otherwise maintained the status quo of the case (R 80).  Additionally, the trial court ordered continued visitation between Tomeka D. and her children against DSS’s recommendation (T 37).

By March 2006 DSS still had found no relatives with whom to place the children (T 39).  Tomeka D.’s progress was seemingly inconsistent (T 40).  She had started parenting classes three times and had yet to complete them (T 40).  The first time she was terminated from parenting classes due to transportation problems (T 123).  She had drivers license issues and relied on her mother and her step-father for transportation (T 125-26).  The second time she was terminated because she lost her job (T 156).  She would ultimately not complete the third attempt due to the death of her father and conflicts with her job and school (T 157).  On the third attempt she completed 16 of the 28 weekly classes before being terminated from the program (T 128-29).

Tomeka D.’s substance abuse, anger management, and mental health counseling were all done with the same counselor at Johnston Counseling Services (T 113-14; R 116).  She completed that counseling sometime in April 2006 (T 43, 113-14; R 116).  It consisted of 96 hours of treatment (T 114).  Tomeka D. obtained a job in housekeeping at Johnston Memorial Hospital in March 2006 (T 43, 119).  This new employer randomly drug tested her every 30 days and she had never tested positive (T 114-15, 135-36).  She earned $8.50 an hour at this job which enabled her to pay child support and allowed her to put her children on her employee-covered medical insurance (T 131, 137-38).

However, Tomeka D.’s housing remained a problem throughout the case (T 43, 47-48, 159).  Initially she lost her housing when DSS removed her children and their social security checks were re-directed to DSS (T 84-85).  Then she moved to a mobile home park called Blackman’s where she lived on her own for a short period (T 125, 159).  In the summer of 2006 she moved to a house with her mother, her mother’s husband, her sister, and another child (T 43, 125).  Shortly after that she moved in with her fiancé’s (Titus Jones’s) cousin with whom she continued to live up to the time of the TPR hearing (T 106).  She paid rent but her name was not on the lease (T 132-33).

On 1 March 2006 the trial court ordered the children’s permanent plan be changed to adoption (T 39; R 100).  In addition, the trial court suspended Tomeka D.’s visitation with her children (R 100, 104).  Before the trial court suspended her visitation Tomeka D. had attended nearly all of her visits and those visits went well (T 62).  On 4 May 2006 DSS filed separate TPR petitions for each child and ultimately served Tomeka D. with summons and copies of those petitions on 21 June 2006 (R 3, 5-28).

By August 2006 Tomeka D. still had not completed parenting classes (T 43) and her housing continued to be unstable (R 105).  On 2 August 2006 the trial court conducted yet another permanency planning hearing at which it maintained the status quo of the case it had established at the previous March hearing including continued suspension of her visitation with her children (R 109-10, 113).  Tomeka D. asked that her visitation be reinstated but the trial court denied that request noting in its order that it suspended visits specifically because of the pending TPR action and the court-ordered permanent plan of adoption (R 109, #19).

By the time of the TPR hearing in January 2007 Tomeka D. was enrolled in GED classes and was just two weeks from finishing those classes (T 121, 131).  Thereafter she planned on attending phlebotomy classes (T 131).  At the TPR hearing Tomeka D. was equivocal about her relationship with Titus Jones (T 143-152).  At times she referred to him as her fiancé but at other times she stated that he was not her fiancé and that they were no longer together (T 145, 152).

Ultimately the trial court terminated Tomeka D.’s parental rights to both children (T 209; R 140).  Tomeka D. gave timely notice of appeal (R 148-49).  She will develop further facts as needed in the arguments below.

ARGUMENT
I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS BY FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE HER PARENTAL RIGHTS PURSUANT TO N.C. GEN. STAT. § 7B-1111(A)2).

ASSIGNMENTS OF ERROR NOS. 6, 11, 12, R 137, 139, 152-54
Appellant will argue the above 

Assignments of Error simultaneously.
Standard of Review
A termination of parental rights proceeding involves two separate analytical stages:  an adjudicatory stage and a dispositional stage.  In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001).  At the adjudicatory stage Petitioner has the burden of proving by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist.  N.C. Gen. Stat. § 7B-1109(f) (2006).  See also In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  The statute provides that the court exercises its discretion in the dispositional stage only after it has found the existence of clear, cogent, and convincing evidence of at least one statutory ground for terminating parental rights during the adjudicatory stage.  N.C. Gen. Stat. § 7B-1109(f) (2005).  “Clear, cogent, and convincing evidence describes an evidentiary standard stricter than a preponderance of the evidence , but less stringent than proof beyond a reasonable doubt.”  N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323 (1985).  It has been defined as evidence that should fully convince.  Id.
Thus, on appeal, the standard of review at the adjudicatory stage is whether the trial court’s findings of fact are based on clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Baker, 158 N.C. App. 491, 493, 581 S.E.2d 144, 146 (2003) (quoting In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840 (2000)).  This Court can review a trial court’s conclusions of law de novo.  In re Pope, 144 N.C. App. 32, 40, 547 S.E.2d 153, 158 (2001), citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335, 477 S.E.2d 211, 214 (1996), aff'd, 354 N.C. 359, 554 S.E.2d 644 (2001).  At the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

____________________

N.C. Gen. Stat. § 7B-1111(a)(2) provides that parental rights may be terminated if “The parent has willfully left the juvenile in foster care for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.”  N.C. Gen. Stat. § 7B-1111(a)(2) (2006).  A previous version of the statute contained the language “within 12 months.”  Our Supreme Court has opined the following:

[D]uring the 2001 session of the General Assembly, the legislature struck the “within 12 months” limitation from the existing statute detailing the requirements for establishing grounds for the termination of parental rights.  Thus, under current law, there is no specified time frame that limits the admission of relevant evidence pertaining to a parent’s “reasonable progress” or lack thereof.

In re Pierce, 356 N.C. 68, 75 n.1, 565 S.E.2d 81, 86 n.1 (2002) (internal citations omitted); see also In re C.L.C., 171 N.C. App. 438, 447, 615 S.E.2d 704, 709 (2005) (“The focus is no longer solely on the progress made in the 12 months prior to the petition.”).

In the case sub judice DSS placed the children in foster care in March 2005 (T 19; R 61).  DSS filed its TPR petitions in May 2006 (R 3, 5-28).  Thus, the children were in foster care for more than 12 months at the time DSS filed its TPR petitions.  However, and despite the change in the law, the trial court’s order in this case reads “the mother has willfully left the children in foster care . . . without showing . . . reasonable progress . . . within said twelve (12) months in correcting those conditions which led to the juveniles’ removal....” (emphasis added) (R 137, #45).  Thus, it appears that the trial court was confused as to the time period in question under this section of the termination statute.

Additional evidence that the trial court was confused on the time period in question for this section of the termination statute comes from the following exchange in court between the DSS attorney and the trial judge.

MS. O’CONNOR:
I — I will go ahead and address No. 2 and take into light most favorable to the Petitioner.  No. 2, the important time period is 12 months preceding the filing of the petition to terminate parental rights.

THE COURT:
Alright, what was the date of that filing?

MS. O’CONNOR:
The petition was filed in, let’s see, May 4th of 2006, so it’s the 12 months prior.  The children had been in care 14 months at that juncture, and --

THE COURT:
So May 4, 2005 would be --

MS. O’CONNOR:
200_ — yes, it was filed in May 4 of 2006, so it’s the 12 months prior from date for this --

THE COURT:
So the critical period is May 4, 2005 through May 4, 2006.

(T 101, lines 5-19).

The record evidence in this case shows that Respondent-Mother was making progress early in the case.  By August 2005 she had a job at a fast food restaurant, she had a place of her own, she had completed domestic violence classes, and she had enrolled in counseling (T 25-26).  If the trial court ignored her early progress and limited its consideration of the evidence to the 12 months leading up to DSS’s filing of the TPR petition, it committed prejudicial and reversible error.

Any findings in the order that show the trial court’s consideration of evidence outside of this 12-moth window cannot override the trial court’s express articulation of the wrong standard.  The trial court’s express articulation was both oral and written (T 101; R 137).  Regardless, such findings, assuming they exist, cannot be related to the trial court’s analysis of the situation based on the record evidence.

Assuming arguendo that this Court is unpersuaded by the argument above, Respondent-Mother also asserts that the trial court failed to make findings of fact that she either “acted willfully” or “lacked reasonable progress.”  For reasons that are extensively laid out in Argument II below and not repeated here, Respondent-Mother asserts that the trial court lacked sufficient evidence to find grounds to terminate her parental rights under N.C. Gen. Stat. § 7B-1111(a)(2).

For the reasons stated herein, Respondent-Mother asks this Court to find that the trial court committed reversible error and violated her substantial rights by terminating her parental rights to her children based on N.C. Gen. Stat. § 7B-1111(a)(2).  Respondent-Mother respectfully requests that this Court vacate the trial court’s order terminating her parental rights and remand this action to the trial court for further proceedings that comport with this Court’s opinion and with the current statutory and case law.

II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND VIOLATED

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS BY FINDING AND CONCLUDING THAT GROUNDS EXISTED TO TERMINATE HER PARENTAL RIGHTS BASED ON NEGLECT.

ASSIGNMENTS OF ERROR NOS. 2-5, 8, 10, R 151-53

Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
Respondent-Mother references and incorporates the above-stated standard of review (Argument I) as if fully set out herein.

____________________

Respondent-Mother incorporates by reference the arguments and citations made above as if fully set out herein.

At the time Petitioner filed the motion in the cause to terminate parental rights in this case the relevant portion of the controlling statute allowed a trial court to terminate parental rights if: “The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be abused or neglected if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 or a neglected juvenile within the meaning of G.S. 7B-101.”  N.C. Gen. Stat. § 7B-1111(a)(1) (2006).

A neglected child (or juvenile) is one 

“who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subjected to abuse or neglect by an adult who regularly lives in the home.”

N.C. Gen. Stat. § 7B-101(15) (2006).

Where a child has not been in a parent’s custody for a significant period the trial court must employ a different analysis to decide if the evidence supports a finding of neglect.  In re Pierce, 146 N.C. App. 641, 651, 554 S.E.2d 25, 31 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  Petitioner must prove that neglect exists at the time of the TPR hearing or that there is a probability of a repetition of neglect.  In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  The determinative factors are the best interests of the child and the ability of the parent to care for the child at the time of the hearing.  Id.  Thus, the trial court must consider evidence of changed circumstances in light of any history of neglect by the parent and the probability of neglect repetition.  Id.  Termination of parental rights for neglect may not be based solely on past conditions that no longer exist.  Id. at 714, 319 S.E.2d at 231-32.

Whether a child is “neglected” is a conclusion of law that must be supported by adequate findings of fact.  In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  There is a substantive difference between the quantum of adequate proof of neglect for purposes of termination and for purposes of removal.  In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986).  The most significant difference is that while the DSS may obtain temporary custody of a child when there is a risk of neglect in the future, a trial court may not terminate parental rights for threatened future harm (emphasis added).  Id.
Of the seven issues the trial court asked Respondent-Mother to address to effect reunification in this case (parenting, substance abuse, domestic violence, mental health, anger management, employment, and housing), Respondent-Mother failed to adequately address only the parenting and housing issues by the time of the TPR hearing in January 2007.

Respondent-Mother’s substance abuse, anger management, and mental health counseling were all done with the same counselor at Johnston Counseling Services (T 113-14; R 116).  She completed that counseling in April 2006 (T 43, 113-14; R 116).  It consisted of 96 hours of treatment (T 114).  Respondent-Mother obtained a job in housekeeping at Johnston Memorial Hospital in March 2006 (T 43, 119).  This new employer randomly drug tested her every 30 days and she had never tested positive (T 114-15, 135-36).  In fact, she had not tested positive for illegal substances after her relapse in the summer 2005 (T 58).  Thus, while Respondent-Mother had a substance abuse problem early in the case after the children came into care, she worked on that issue and there was no evidence that she continued to abuse substances at the time of the TPR hearing.

Respondent-Mother earned $8.50 an hour at her housekeeping job at Johnston Memorial Hospital and this enabled her to pay child support throughout the case and to put her children on her employee-covered medical insurance (T 131, 137-38).  In fact, DSS had alleged as a ground for termination that Respondent-Mother had failed to pay support for her children while they were in foster care but the evidence did not support this and the trial court refused to conclude the existence of this ground (T 189).  Before she obtained her housekeeping job at Johnston Memorial Hospital Respondent-Mother had worked at a fast food restaurant (T 26).  Thus, although she had not worked at the same job throughout the case, she had worked steadily throughout the case and had financially provided for her children in doing so.

In addition to the above, Respondent-Mother was enrolled in GED classes and was just two weeks from finishing those classes by the time of the TPR hearing in January 2007 (T 121, 131).  Thereafter she planned on attending phlebotomy classes (T 131).  Thus, she disputes the trial court’s finding that she was not currently enrolled in GED classes (R 132). 

Respondent-Mother had completed domestic violence classes by August 2005 (T 25-26).  However, in September 2005 she got into a physical altercation with her boyfriend, Titus Jones, and attempted to conceal her injuries from the DSS social worker (T 31-33).  Much ado was made of the fact that Respondent-Mother never re-attended domestic violence classes after this domestic violence incident but neither DSS nor the trial court ever told Respondent-Mother that she needed to re-attend domestic violence classes (T 60).

Further, there is no record evidence of any more domestic violence incidents between Respondent-Mother and Titus Jones over the course of the case after September 2005.  Respondent-Mother testified at the TPR hearing that she broke up with Mr. Jones after this September 2005 incident but that she subsequently got back together with him and even became engaged to him (T 145-46).  Although she continued to be engaged to Mr. Jones at the time of the TPR hearing she was not, at that time, seeing him and she was not sure if the relationship would resume (T 147).  This seemed to trouble the trial court.  The trial judge noted that “She was doing extremely well there, I thought, for a few minutes until, um, we come to this relationship with her fiancé.” (T 172-73).

If her relationship with Titus Jones was so troubling, why had neither the trial court nor DSS told her to stay away from him or to pursue further domestic violence counseling if she wanted her children back?  Respondent-Mother refutes findings 20, 25, 28, and 35 that all indicate she failed to attend domestic violence after the September 2005 incident with Titus Jones.  There was no record evidence that she was required to do so and the trial court’s reliance on her failure to do an act that she had not been ordered to do is erroneous as a matter of law.  A parent cannot work a case plan to effect reunification with her child if she does not know of what that case plan entails.  DSS and/or the trial court must put her on notice of what is expected of her for those things that are not intuitively obvious to the casual observer.  While they may be seemingly obvious to college-educated social workers, GALs, attorneys, and judges, they are not necessarily obvious to an uneducated single mother from a lower socioeconomic status.  There is no “reasonable person standard” in assessing neglect as the trial court alluded to in its finding of fact number 28 (R 132).  Regardless, there was not clear, cogent, and convincing evidence that Respondent-Mother continued to live in an abusive relationship at the time of the TPR hearing in January 2007.

Although Respondent-Mother had started and failed to complete parenting classes three separate times she did manage to complete 16 of the 28 weekly sessions before being terminated from the program for the third time (T 128-29). 
Thus, Respondent-Mother did not completely ignore the trial court’s requirement for her to do parenting classes.  She undoubtedly got something out of those 16 parenting classes she attended.  At times her parenting class was at the same time as her substance abuse class and this presented her with a conflict (T 123).  Respondent-Mother discussed these scheduling problems with the people who conducted the parenting classes but she was unable to come to a resolution (T 170-71).  At the TPR hearing the trial judge openly wondered whether Respondent-Mother was asked “to do more than can be reasonably expected” (T 172, lines 19-21).

Unfortunately over the course of the case the trial court did not let Respondent-Mother demonstrate whether she had learned anything from the parenting classes she did attend as it suspended her visits with her children nearly one year before the TPR hearing (T 62).  She had attended nearly all of her visits with her children before that suspension and those visits had gone well (T 62).  Respondent-Mother refutes the trial court’s finding that at the time of the TPR hearing she failed to recognize her lack of parenting skills and the protective issues in the home (R 134).  There is no direct record evidence supporting this finding.  It is mere speculation by the trial court.  Respondent-Mother asserts that had the trial court not suspended her visitation with her children in March 2006 she would have been able to demonstrate whether or not she could adequately parent her children, regardless of her attendance at parenting classes.

DSS also alleged and attempted to prove that Respondent-Mother’s parenting was suspect because she did not have adequate food in the house for the children in February 2005 (T 90).  However, DSS did not think this was a serious enough concern to remove the children as it did not remove the children until Judge Lee ordered it to do so and that was based on D.D.D.’s truancy problems.  The DSS social worker testified at the TPR hearing that the only issue on 22 March 2005 as far as DSS was concerned was Respondent-Mother’s inability to get D.D.D. to school consistently (T 71).  Regardless, Respondent-Mother had obtained WIC and other services that were helping her to adequately feed her children in March 2005 (T 152-53).

The issue that led to the children’s removal in March 2005 was Respondent-Mother’s inability to get D.D.D. to school consistently.  The evidence concerning Respondent-Mother’s parenting at the TPR hearing was insufficient given that DSS did not remove her children from her care for any reason other than Judge Lee’s order that it do so.  The juvenile trial court never gave Respondent-Mother a chance to demonstrate that she could adequately parent her children thereafter.  The trial court’s findings that Respondent-Mother lacked appropriate parenting skills at the time of the TPR hearing in January 2007 is unsupported by the evidence.

Respondent-Mother admitted that her housing remained a problem throughout the case (T 135).  Initially she lost her housing when DSS removed her children and their social security checks were re-directed to DSS (T 84-85).  Then she moved to a mobile home park where she maintained a place of her own for a period (T 125, 159).  In the summer of 2006 she moved to a house with her mother, her mother’s husband, her sister, and another child (T 43, 125).  Shortly after that she moved in with Titus Jones’s female cousin with whom she continued to live up to the time of the TPR hearing (T 106).  She paid rent to Mr. Jones’s cousin but her name was not on the lease (T 132-33).

When the children came into foster care Respondent-Mother’s housing was not an issue (T 70, 90, 152).  Her housing problem was created by her children coming into foster care and their social security checks being re-directed to DSS (T 84-85).  There is no record evidence as to what, if anything, DSS did to help Respondent-Mother find adequate housing for herself and her children thereafter.  It is a miscarriage of justice for DSS to create a housing problem for a family and for a trial court to subsequently terminate the parent’s parental rights due to her inability to obtain housing for herself and her children.  If the trial court had ordered DSS to assist Respondent-Mother in obtaining housing for herself and her children and DSS had complied with that order, the trial court may have reached a different result in this case.

Respondent-Mother asserts that the trial court did not properly assess the probability of future neglect in this case as it was required to do under Ballard.  The trial court did not measure Respondent-Mother’s progress in light of why the children were initially removed from her care.  The trial court did not adjust the plan accordingly for problems that were created after the children came into care.  The best evidence of this is the trial court’s ceasing reunification efforts with Respondent-Mother in August 2005 despite overwhelming evidence that Respondent-Mother was progressing on her case plan (T 30, 117; R 114).  Respondent-Mother asserts that the trial court was exhibiting a “knee-jerk reaction” after she delivered her cocaine-positive baby in July 2005 and the trial court never adjusted accordingly despite evidence that her cocaine-positive baby was an isolated incident.

Respondent-Mother asserts that the trial court’s conclusion that grounds existed to terminate her parental rights based on neglect was unsupported by the clear, cogent, and convincing evidence.  She was in substantial compliance with her case plan.  For the two items that were not adequately addressed at the time of the TPR hearing, parenting and housing, Respondent-Mother asserts that DSS and/or the trial court created these problems and then precluded her from being able to adequately address them.  For the reasons stated herein she asks this Court to find that the trial court committed reversible error in finding and concluding that grounds existed to terminate her parental rights based on neglect.

III.
THE TRIAL COURT’S CONCLUSION OF LAW THAT IT WAS IN THE

CHILDREN’S BEST INTERESTS TO TERMINATE THEIR MOTHER’S PARENTAL RIGHTS WAS NOT SUPPORTED BY THE COMPETENT EVIDENCE OR THE FINDINGS OF FACT.

ASSIGNMENT OF ERROR NO. 7, 13, R 152, 154

IV.
THE TRIAL COURT ABUSED ITS DISCRETION, VIOLATED

RESPONDENT-MOTHER’S SUBSTANTIAL RIGHTS, AND COMMITTED REVERSIBLE ERROR WHEN IT ORDERED HER PARENTAL RIGHTS TO THE CHILDREN BE TERMINATED.

ASSIGNMENT OF ERROR NO. 14, R 154

Appellant will argue the above 

Assignments of Error simultaneously.

Standard of Review
As argued above, at the dispositional stage the standard of review is whether the trial court abused its discretion in terminating parental rights.  Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908.

____________________

Respondent-Mother references and incorporates the prior arguments as if fully set out herein.

This Court and other courts have recognized the constitutional protection afforded family relationships.  See e.g., In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.” (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04, 52 L.Ed. 2d 531, 540, 97 S.Ct. 1932, 1938 (1977))).

A main purpose of the abuse, neglect, and dependency juvenile code is “To provide for services for the protection of juveniles by means that respect both the right to family autonomy and the juveniles’ need for safety, continuity, and permanence.”  N.C. Gen. Stat. § 7B-100(3) (2006) (emphasis added).  Additionally, it is a main purpose of the juvenile code to provide procedures for juvenile hearings that assure judicial fairness and the protection of the constitutional rights of juveniles and parents.  N.C. Gen. Stat. § 7B-100(1) (2006).

“Abuse of discretion exists when ‘the challenged actions are manifestly unsupported by reason.’”  Barnes v. Wells, 165 N.C. App. 575, 580, 599 S.E.2d 585, 589 (2004), (quoting Blakenship v. Town & Country Ford, Inc., 155 N.C. App. 161, 165, 574 S.E.2d 132, 134 (2002), disc. rev. denied and appeal dismissed, 357 N.C. 61, 579 S.E.2d 384 (2003)).  In TPR proceedings our Supreme Court has noted that our legislature has properly recognized that in certain situations, even when the grounds for termination could be legally established, the best interests of the child may dictate that the family unit should not be dissolved.  In re Montgomery, 311 N.C. 101, 107, 316 S.E.2d 246, 251 (1984).

A finding that children are well settled in their new family unit does not alone support a finding that it is in the children’s best interests to terminate their parent’s parental rights.  Bost v. Van Nortwick, 117 N.C. App. 1, 8, 449 S.E.2d 911, 915 (1994), appeal dismissed, 340 N.C. 109, 458 S.E.2d 183 (1995).  “The decision of whether to terminate parental rights should not be relegated to a choice between the natural parent and the foster family.”  In re Nesbitt, 147 N.C. App. 349, 360, 555 S.E.2d 662, 667 (2001).

Under the current statutory framework before terminating parental rights the trial court shall consider the children’s ages, their bond with their biological parents, any bond they may have with pre-adoptive parents, their adoptability, their permanent plan and whether terminating parental rights would help achieve that permanent plan, and any other considerations the trial court finds relevant.  N.C. Gen. Stat. § 7B-1110(a) (2006).

In this case the trial court addressed the N.C. Gen. Stat. § 7B-1110(a) factors in its findings of fact numbers 48 and 49 in its order terminating parental rights (R 138-39).  Respondent-Mother asserts that the evidence supporting these factors was erroneous, in contravention to well-established and undisturbed law, and in contravention to the purposes of the juvenile code.

When the DSS social worker was questioned about why termination was in the children’s best interests she replied as follows:

“[T]he children right now are — they are attached to a possible adoptive home and, um, [D.D.D.] is being sent to school, whereas he was not before.  He came into care.  Um, he was in, um, special classes before when he came into care, and since, he has been attending school regularly and consistently.  Um, he is in regular classes with a couple of resource classes now.  Um, he’s so much better along those lines.”

(T 54, lines 12-20).  In its written order terminating parental rights the trial court relied on the evidence concerning D.D.D.’s school progress since coming into care to support its decision to terminate parental rights (R 138, #49).  The trial court specifically wrote: “Since [D.D.D.’s] placement in foster care, he has been regularly attending school, which he did not do while in the care of his mother.” (R 138, #49).

The problem with this evidence and this finding is that the trial court never gave Respondent-Mother a chance to show she could get D.D.D. to school regularly.  DSS removed D.D.D. from her care the day Judge Lee found her guilty of violating the truancy laws and D.D.D. never returned to her care thereafter.  As the case progressed over the ensuing months the trial court did not establish any measure for determining whether Respondent-Mother could get D.D.D. to school regularly.  The trial court’s reliance on such evidence is tantamount to the trial court having ceased reunification efforts with Respondent-Mother the day her children were removed from her care in March 2005.  There was no way she was ever going to be able to prove that she could get D.D.D. to school regularly thereafter.

Further, the trial court’s reliance on D.D.D.’s academic success after coming into care as a reason for terminating Respondent-Mother’s parental rights is misplaced.  It is an impermissible relegation of its decision to a choice between a foster parent and a natural parent which is precluded by Bost and Nesbitt cited above.  Note that the Nesbitt opinion stated “The decision of whether to terminate parental rights....”  Id.  It did not state “The decision of whether to find grounds to terminate parental rights....”  Thus, Respondent-Mother argues that the Nesbitt holding is not limited to the adjudicatory phase of a TPR hearing.  The decision of whether or not to terminate occurs in the dispositional or “best interests” phase of a TPR hearing.

One would expect a child to flourish in the care of a foster parent trained and paid by the state to care for the child.  Additionally, DSS paid for D.D.D. to attend the Sylvan Learning Center (T 81).  You would expect a child to improve academically after such an intervention.  The trial court’s reliance on D.D.D.’s school attendance and his academic improvement while in foster care compared to what he did while in his mother’s care pre-adjudication petition to support its decision to subsequently terminate parental rights was manifestly unsupported by reason.  As such it was an abuse of discretion.

Additionally, the trial court found that the children had a bond with their mother before her visits were suspended in March 2006 but that since then the children have not exhibited any behavior problems (R 138, #48).  The children were not exhibiting behavior problems before the trial court suspended visitation.  These children were young, healthy, and impressionable.  It is natural to assume that they would bond with someone they saw on a daily basis and that they would lose bond with someone they no longer saw.  Was the trial court suggesting that had the children exhibited behavior problems after the severing of their relationship with their mother in March 2006 that it would have portended a different result in the best interests phase of the TPR hearing?

Respondent-Mother asserts that this is the ultimate abuse of discretion.  For the trial court to sever her bond with her children in March 2006 and then to rely on the fact that she no longer had a bond with her children as justification to terminate her parental rights in January 2007 is not only unfair and unjust, it is downright cruel.  Essentially, the trial court created an unfair advantage for DSS at the TPR hearing in violation of the legislature’s mandate that the interpretation and implementation of the juvenile code assure fairness and equity in juvenile hearings.  N.C. Gen. Stat. § 7B-100(1) (2006).  The only record evidence of why the trial court suspended Respondent-Mother’s visitation in March 2006 is that it had changed the permanent plan to adoption (R 109, #19).  The trial court’s suspension of Respondent-Mother’s visitation precluded her from being able to argue on best interests that she continued to have a bond with her children.  The assessment of the existence of a bond between parent and child is a statutorily required factor in determining whether to terminate parental rights.  N.C. Gen. Stat. § 7B-1110(a) (2006).  When the trial court unfairly tips the scale in favor of DSS by suspending visits without justification as it did in this case and then relying on the results of that act to terminate parental rights at a subsequent TPR hearing, it not only violates the statutory mandates, it commits an abuse of discretion.

For the reasons stated herein Respondent-Mother urges this Court to rule that the trial court abused its discretion, committed reversible error, and violated her substantial rights by concluding that it was in her children’s best interests to terminate her parental rights and then doing so.

CONCLUSION
Based on the arguments and authorities cited herein Respondent-Mother respectfully requests that this Court vacate the trial court’s termination order in this case.  Alternatively or in addition, Respondent-Mother requests that this Court reverse and remand this case to the trial court with instructions to conduct a hearing that comports with judicial fairness, integrity, and adherence to the statutory and case law.

Respectfully submitted this _____ day of ______________, 2007.

________________________________

Richard Croutharmel

Attorney for Appellant-Respondent-Mother

303-200 Blake St, Suite 211

Raleigh, NC 27601

Phone:  (919) 755-1113

Fax: (919) 755-1162

Email: rcroutharmel@earthlink.net

N.C. State Bar No. 29165

CERTIFICATE OF SERVICE
The undersigned attorney hereby certifies that the original of the foregoing BRIEF FOR APPELLANT-RESPONDENT-MOTHER TOMEKA D. was duly served with the Office of the Clerk of the North Carolina Court of Appeals by hand delivery to the following address:

Mr. John Connell, Clerk

North Carolina Court of Appeals

1 West Morgan Street

Raleigh, NC 27601

The undersigned attorney hereby certifies that copies of the foregoing BRIEF FOR APPELLANT-RESPONDENT-MOTHER TOMEKA D. were duly served upon the Appellees this day by placing copies thereof in a depository under the exclusive care and custody of the United States Postal Service in first class, postage-prepaid envelopes and properly addressed as follows:

HOLLAND & O’CONNOR

ATTN:  Jennifer O’Connor

P.O. Drawer 1833

Smithfield, NC 27577

Marie Mobley

105 east Johnston Street

Smithfield, NC 27577

THIS the _____ day of _______________, 2007.

________________________________

Richard Croutharmel

Attorney for Appellant-Respondent-Mother

303-200 Blake St, Suite 211

Raleigh, NC 27601

Phone:  (919) 755-1113

Fax: (919) 755-1162

Email: rcroutharmel@earthlink.net

N.C. State Bar No. 29165

