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QUESTIONS PRESENTED

******************************************

I.
Must the trial court’s order be vacated, because the trial court erred in terminating the parental rights of Anita Watson when it lacked subject matter jurisdiction?
II.
 Should the trial court’s order be reversed, because it erred in failing to hold a timely hearing, as mandated by N.C.G.S. § 7B-1109(a)(2003), and its failure to do so constitutes reversible error?
III.
Should the trial court be reversed because it erred in terminating the rights of Anita Watson, when there was insufficient evidence to support the findings, and the findings do not support the conclusion that she neglected her children, such as to justify permanently severing the ties between her and her daughters?
  
V.
Should the trial court be reversed because it erred in terminating the rights of Anita Watson, when there was insufficient evidence to support the findings, and the findings do not support the conclusion that she willfully abandoned her     children?


IV.
Should the trial court be reversed because it erred in terminating the rights of Anita Watson, when there was insufficient evidence to support the findings, and the findings do not support the conclusion that she failed to make reasonable progress in correcting the conditions which led to removal, such as to justify termination?
VI.
Should the trial court be reversed because it erred in terminating the rights of Anita Watson, when there was insufficient evidence to support the findings, and the findings do not support the conclusion that she willfully failed to support her children?
STATEMENT OF THE CASE
On 4 October 2004, Cumberland County Department of Social Services [hereinafter, “DSS,” “the Department,” or “Petitioner,”] filed a Petition to terminate  the parental rights of Anita Watson, Appellant/ Respondent-mother, and the Respondent-father, to their two daughters, D.B., age 5, and C.B., age 3 (R. pp. 2-10).  A Summons was issued on 7 October 2004, but was not served on Anita Watson (R. p. 13-14).  A second Summons was issued on 18 October, and was served the same day (R. p. 15-16).  Ms. Watson filed a hand-written response, (R. p. 18).  An attorney was appointed to represent her, and he filed an Answer (R. p. 19-25).
No Motions for continuances, or orders allowing same, appear in the Record.  The Termination of Parental Rights Hearing ("TPR Hearing") was held on 14 - 15 December 2005, more than fourteen (14) months after the Petition was filed (R. pp. 2, 86).

Judge Pone signed the order terminating the parents’ rights on 9 January 2006.  The Respondent-mother filed timely Notice of Appeal.

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Respondent-mother appeals pursuant to North Carolina General Statute §7B- 1113(2003) which provides for appeal subsequent to termination of parental rights.  The order entered by Judge Pone, on 9 January 2006, terminating the parental rights of the Respondent- mother, Anita Watson is a final order, and appeal to this Honorable Court is, therefore, proper.

STATEMENT OF THE FACTS

On 4 October 2004, Cumberland County Department of Social Services [hereinafter, “DSS,” “the Department,” or “Petitioner,”] filed a Petition to terminate  the parental rights of Anita Watson, Appellant/ Respondent-mother, and the Respondent-father, to their two daughters, D.B., age 5, and C.B., age 3 (R. pp. 2-10).  
As the basis for termination, the Department primarily alleged that the children were at risk because of “domestic violence between the respondent parents.” (R.p. 4). As grounds, it asserted neglect, willfully leaving the children in foster care, and willful abandonment (R. p. 5).

A Summons was issued on 7 October 2004, but was not served on Anita Watson (R. p. 13-14).  A second Summons was issued on 18 October, and was served the same day (R. p. 15-16).  Ms. Watson filed a hand-written response, (R. p. 18).  An attorney was appointed to represent her, and he filed an Answer (R. p. 19-25).

No Motions for continuances, or orders allowing same, appear in the Record.  The Termination of Parental Rights Hearing ("TPR Hearing") was held on 14 - 15 December 2005, more than fourteen (14) months after the Petition was filed (R. pp. 2, 86).

At the hearing, Ms. Watson testified that she had tried to move away from the Respondent-father on numerous occasions, but that he kept finding out where she 

Lived, and she asserted that paperwork from the court case was provided to the father which revealed her location (T. Vol. 1, p. 33, lines 20-21;  p. 122, lines 2 – 24; p. 129, lines 6-23; p. 118, line 11, through p. 120, line 6).   There was testimony that Ms. Watson did attempt to defend herself, (T. Vol. 1, p. 122, lines 10 – 29).  However,  there was no evidence presented that she ever instigated these episodes of violence. 

 
 The father himself testified to the fact that he had anger problems, a tendency to be violent, and that Ms. Watson tried to stay away from him, and he kept pursuing her  (T. Vol. 1, p. 202, lines 9-11;  p. 203, lines 22-23;  p. 204, line 9, through p. 210, line 25;  p. 215, line 10, through p. 216, line 6).

The trial court found grounds to terminate Ms. Watson’s rights, and subsequently concluded that termination was in the best interests of the children.  The Respondent-mother filed timely Notice of Appeal.

STANDARD OF REVIEW

Termination of parental rights hearings are held in two phases or stages,  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661(2001), citing, In re Brim, 139 N.C. App. 733, 535 S.E.2d 367(2000); In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997).  During the first, or adjudicatory phase, the scope of appellate review is generally one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, N.C.G.S. §§7B-1109(e), -1109(f) (2003);  In re Huff, 140 N.C. App. 288, 292, 536 S.E.2d 838, 840(2000),  citing In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86(1996).

Clear, cogent, and convincing evidence is a standard which is, "greater than the preponderance of the evidence standard required in most civil cases.”  In re Montgomery, 311 N.C. 101, 109-110, 316 S.E.2d 246, 252(1984).  "It is defined as “evidence which should 'fully convince.'” In re Smith, 146 N.C. App. 302, 304, 552 S.E.2d 184, 186(2001), citing,  Williams v. Blue Ridge Bldg. & Loan Ass'n, 207 N.C. 362, 364, 177 S.E.2d 176, 177(1934)(citation omitted).  The Petitioner bears the burden of proof, N.C.G.S. §7B-1111(b)(2003).

If at least one ground for termination is found during the adjudicatory phase, the trial court moves on to the second, or dispositional phase.  In re Church, 136 N.C. App. 654, 656, 525 S.E.2d 478, 480(2000), quoting, In re Carr, 116 N.C. App. 403, 407, 448 S.E.2d 299, 302 (1994).  The Court of Appeals reviews this phase based on 

an abuse of discretion standard.  

Abuse of discretion can be found where the findings are not supported by clear, cogent, and convincing evidence, and where the findings, in turn, do not support the conclusions, In re J.L.K., 165 N.C. App. 311, 319, 598 S.E.2d 387, 392 (2004)("On appeal, the trial court's decision to terminate parental rights is reviewed on an abuse of discretion standard") citing, In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662(2001). 

"All dispositional orders of the trial court in abuse, neglect and dependency hearings must contain findings of fact based upon the credible evidence presented at the hearing."  In re Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842 citing, In re Helms, 127 N.C. App. 505, 510-11, 491 S.E.2d 672, 676 (1997); appeal after remand, 148 N.C. App. 541, 559 S.E.2d 233 (2002). 
"Whether a child is neglected is a conclusion of law which must be supported by adequate findings of fact," In re McLean, 135 N.C. App. 387, 390, 521 S.E.2d 121, 123 (1999).  Conclusions of Law are reviewable de novo by this Court, In re Pope (144 N.C. App. 32,40, 547 S.E. 2d 153,158 (Tyson, J., dissenting), aff'd, 354 NC 359(2001) citing, Starco, Inc. v. AMG Bonding and Ins. Services, Inc., 124 N.C. App. 332, 335-36, 477 S.E.2d 211, 214-15 (1996).
Examination of the Findings and Conclusions is conducted in pari materia 

with the expressed goals of the Juvenile Code, N.C.G.S §7B-100,  In re L.L., 172 
N.C. App. 689, at 703, 616 S.E.2d 392 at 400 (2005) citing, State v. Boltinhouse, 49 
N.C. App. 665, 667-68, 272 S.E.2d 148, 150(1980).  The goals of the Juvenile Code include protecting the Constitutional rights of the parent and child, Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835, 842, quoting N.C.G.S. § 7B-100(2003)(". . . To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents."). See also, In re Stumbo, 357 N.C. 279, 582 S.E.2d 255(2003) (purpose of the Juvenile Code is to, "assure fairness and equity and. . . protect the constitutional rights of juveniles and parents . . . . "); 

The Respondent-mother herein assigned error to the trial court's disregard for her Constitutional rights as a parent, including her rights to due process.  Government action is subjected to a strict scrutiny standard of review when a fundamental right is at stake,  Huntington Properties, L.L.C. v. Currituck Co., 153 N.C. App. 218, 569 S.E.2d 695 (2002).  Parenting one's child is a fundamental right, Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 396 (2000)("As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny. . . the trial court must fulfill all procedural requirements in the course of its duty to determine whether allegations of neglect are supported by clear and convincing evidence."); Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997). "The family occupies a special and highly revered place in the life of our nation and people. Thus the courts have accorded full constitutional protection to family relationships.” Moore v. City of East Cleveland, 431 U.S. 494, 503-4 (1977)
"This Court's decisions have by now made plain beyond the need for multiple citation that a parent's desire for and right to "the companionship, care, custody, and management of his or her children" is an important interest that "undeniably warrants deference and, absent a powerful countervailing interest, protection."  Lassiter v. Department of Social Servs., 452 U.S. 18, 27(1981).

Respondent-mother also assigned error to the trial court’s lack of subject matter jurisdiction.  Subject matter jurisdiction is reviewed de novo.  “[A] court has inherent power to inquire into, and determine, whether it has jurisdiction and to dismiss an action ex mero motu when subject matter jurisdiction is lacking.'” In re N.R.M., T.F.M., 165 N.C. App. 294, 297, 598 S.E.2d 147, 149  (2004) (citation omitted).  
Lack of subject matter jurisdiction is an issue which may be raised at any time, including for the first time on appeal.  In re J.B., 164 N.C. App. 394, 396, 595 S.E.2d 794, 795 (2004).  A "lack of jurisdiction of the subject matter may always be raised by a party, or the court may raise such defect on its own initiative." Dale v. Lattimore, 12 N.C. App. 348, 352, 183 S.E.2d 417, 419, cert. denied, 279 N.C. 619, 184 S.E.2d 113 (1971).
Finally, Respondent-mother also assigned error to the violation of various 
statutes.  Violation of the clear mandate of a statute has been held by this Honorable 

Court to constitute error per se, see, e.g., In re Alexander, 158 N.C. App. 522, 581 S.E.2d 466 (2003); State v. Parker, 350 NC 411, 516 S.E.2d 106 (1999); Richard v. Michna, 110 N.C. App. 817, 822, 431 S.E.2d 485, 488 (1993); State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245 (1988).  “The use of the word ‘shall’ by our Legislature has been held by this Court to be a mandate, and the failure to comply with this mandate constitutes reversible error,” In re Z.T.B., 170 N.C. App. 564, 569, 613 S.E.2d 298, 300 (2005), citing In re Eades, 143 N.C. App. 712, 713, 547 S.E.2d 146, 147 (2001); In re Johnson, 76 N.C. App. 159, 331 S.E.2d 756 (1985); In re Wade , 67 N.C. App. 708, 313 S.E.2d 862 (1984). 
Although this Honorable Court previously held that failure to comply with the 

clear mandate of a statute was prejudicial error per se,  In re Richard v. Michna, 110 N.C. App.817, 822, 431 S.E.2d 485, 488 (1993), in cases involving timeliness, panels of this Court have more recently required a showing of prejudice; see, e.g., In re L.E.B. & K.T.B., 169 N.C. App. 375, 610 S.E.2d 424, 426 (2005), and In re C.J.B. & M.G.B., 171 N.C. App. 132, 134, 614 S.E.2d 368, 369 (2005); but c.f., State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245(1988)(holding that failure to appoint additional counsel in a capital case in a timely manner is a violation of the statute, which is prejudicial error per se).
ARGUMENT
I.
THE TRIAL COURT ERRED AND IT’S ORDER MUST BE VACATED BECAUSE THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION.

ASSIGNMENTS OF ERROR NO. 3-5, R p. 107.
As stated above (see supra at 9,) subject matter jurisdiction is reviewed de novo.  In the case at Bar, the trial court lacked subject matter jurisdiction because the action discontinued due to failure of the Department to serve a valid Summons.

On 4 October 2004, Cumberland County DSS filed a Petition to terminate the parental rights [“TPR”]of Anita Watson, the mother of D.B. and C.B. (R. p. 2).  On 7 October 2004, the clerk issued the Summons (R. p. 13).  This Summons was never served, nor was an endorsement obtained (R. p. 14).  
On 18 October 2004 - - fourteen (14) days after the action commenced - - the clerk issued a second Summons (R. p. 15)  which was served the same day (R. p. 16).  This second Summons was not designated as an alias and pluries Summons.
Pursuant to N.C.G.S. § 7B-1106(a)(2003), a valid Summons must be properly served on a Respondent-parent after a TPR Petition has been filed for the trial court to obtain subject matter jurisdiction.  In re A.B.D., 173 N.C. App. 77, 617 S.E.2d 707, is directly on point, and is controlling authority in the case sub judice.   In  A.B.D., this Honorable Court thoroughly examined the application of Rule 4, North Carolina Rules of Civil Procedure,  N.C.G.S. § 1-1A, Rule 4, to termination cases.  The Court held that the consequence of failing to obtain a timely endorsement, extension, or alias/pluries Summons is discontinuation of the action; that is, the action must be treated as if it had never been filed.  “. . . and where an action has not been filed, a trial court necessarily lacks subject matter jurisdiction.” A.B.D., 617 S.E.2d 707, at 713.  “A universal principle as old as the law is that the proceedings of a court without jurisdiction of the subject matter are a nullity.” Burgess v. Gibbs, 262 N.C. 462, 465, 137 S.E.2d 806, 808 (1964).  

Jurisdiction of the court over the subject matter of an action is the most critical aspect of the court's authority to act.  Subject matter jurisdiction refers to the power of the court to deal with the kind of action in question, and is conferred upon the courts by either the North Carolina Constitution or by statute.
In re McKinney, 158 N.C. App. 441, 443, 581 S.E.2d 793, 795 (2003) (citations omitted). 
The Summons which was served on Anita Watson was defective, because it was not issued within five (5) days of the filing of the Petition, as is required by Rule 4 of the North Carolina Rules of Civil Procedure, N.C.G.S. § 1-1A, Rule 4 (2003).  
"The five-day period was inserted to mark the outer limits of tolerance in respect to delay in issuing the summons." N.C.G.S. § 1A-1, Rule 4(a), Comment.  In the case at Bar, the Summons was not issued until two (2) weeks after the Petition was filed (R. p. 2. 15).  Thus, serving this Summons on Ms. Watson had no force or effect, and did not allow the trial court to acquire subject matter jurisdiction.
The first Summons was issued correctly, but it was never served (R. p. 13-14). 
Because no endorsement was obtained, nor an alias and pluries Summons sworn out, 
the action discontinued when the first Summons expired, which was (90) days after it was issued.  Thus, as in A.B.D., this case must be treated as if it never had been filed.  

The trial court lacked subject matter jurisdiction to enter the termination order.   The order terminating Ms. Watson’s rights to her children is void, and the trial court’s order terminating the rights of Anita Watson must be vacated.

II.
THE TRIAL COURT SHOULD BE REVERSED, BECAUSE IT ERRED IN FAILING TO HOLD A TIMELY HEARING, IN VIOLATION OF § 7B-1109(a)(2003), AND ITS FAILURE TO DO SO CONSTITUTES REVERSIBLE ERROR.

ASSIGNMENT OF ERROR NO. 8, R p. 108.
As stated above, (see supra at p. 10,)  although this Honorable Court previously held that failure to comply with the clear mandate of a statute was prejudicial error per se,  In re Richard v. Michna, 110 N.C. App.817, 822, 431 S.E.2d 485, 488 (1993), in cases involving timeliness, panels of this Court have more recently required a showing of prejudice; see, e.g., In re C.J.B. & M.G.B., 171 N.C. App. 132, 134, 614 S.E.2d 368, 369 (2005); but c.f., State v. Hucks, 323 N.C. 574, 581, 374 S.E.2d 240, 245(1988)(holding that failure to appoint additional counsel in a capital case in a timely manner is a violation of the statute, which is prejudicial error per se).

The North Carolina General Assembly has made the protection of the Constitutional rights of parents part of our statutory scheme, and thus a parent's right to the care, custody, and control of his/her children is not just guaranteed by Constitutional law, it is also guaranteed by statutory law.  Specifically, one of the stated goals of the Juvenile Code is to,

. . . provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents . . . . and to provide standards. . . for the return of juveniles to their homes consistent with preventing the unnecessary or inappropriate separation of juveniles from their parents. 

In re R.T.W., 359 N.C. 539, 543, 614 S.E.2d 489, 492 (2005), citing N.C.G.S. § 7B-100 (2003).  
While the right to parent one’s children is not absolute, termination should occur only “when necessary in order to perfect the permanent plan for the juvenile.” N.C.G.S. § 7B-907(e) (2003).  In the case at bar, termination was not necessary in order to effectuate a permanent plan for D.B. and C.B.  Had the Department followed appropriate procedures to protect Anita Watson from the violence inflicted upon her by the father of the children, she could have raised the children herself.
"When the State moves to destroy weakened familial bonds, it must provide 
the parents with fundamentally fair procedures.”  Santosky v. Kramer, 455 U.S. 745, 753-54, (1982) (emphasis added).  “[F]orced dissolution of [a parent's] parental rights have a more critical need for procedural protection than do those resisting state 

intervention into ongoing family affairs.” Id., at 753.

The Fourteenth . . . Amendment’s Due Process Clause . . . guarantees more than fair process. . . .The Clause also includes a substantive component that provides “heightened  protection against government interference with certain fundamental rights and liberty interests.” The liberty interest at issue in this case – the interest of parents in the care, custody, and control of their children – is perhaps the oldest of the fundamental liberty interest recognized by this court.

Troxel v. Granville, 530 U.S. 57, at 65 (2000)(citation omitted).
North Carolina General Statutes § 7B-907(e)(2003) mandates that a hearing to terminate parental rights must be held within sixty (60) days following the hearing at which the decision is made to terminate parental rights.  In the case at bar, the trial court changed the permanent plan to TPR in May of 2004 (R. p. 8).  The Petition was not filed for 133 days, until October (R.p. 2).  This is more than double the amount of time allowed by law.

North Carolina General Statutes § 7B-1109(a)(2003) requires that a hearing to 

terminate parental rights must be held within ninety (90) days of the date upon which the Petition is filed.  In the case at bar, the Petition was filed on 4 October 2004, (R.p. 2,)  but the hearing was not commenced until fourteen (14) more months had passed, and was not concluded until 9 January 2006, more than fifteen (15) months after the filing of the Petition.  Cumulatively, therefore, there was a delay of a little more than nineteen (19) months, from the trial court’s decision to make TPR the plan for the children, and the actual termination.  Thus, where North Carolina law allows only 150 days, this Petitioner and this trial court took 498 days, more than three (3) times the legal limit.
This Court has held that the longer the delay, the less need there is to prove such prejudice, In re C.J.B., 171 N.C. App. 132, 135, 614 S.E.2d 368, 370 (2005).  A delay of nineteen (19) months is sufficient to obviate the need to prove prejudice.

However, the Respondent-mother was highly prejudiced by the delay.  

In the case at Bar, Anita Watson was closely bonded to her children, and they to her.  The State unnecessarily and cruelly damaged, if not destroyed, that bond.  A social worker testified that the children were always happy to see Ms. Watson when she visited, and she visited regularly.  She testified that the bond between the mother and her children was evident, that she interacted appropriately with the children, including reading to them, and teaching them their colors (T. Vol. 1, p. 28, line 3, through p. 31, line 17).  The mother remained in contact with the social worker, and continued to visit her children until the visits were stopped by the trial court in May of 2004 (R. p. 9; T. Vol. 1, p. 51, lines 11 – 24).
Although the visits between the children and their mother were stopped in May 
of 2004, the Department delayed filing the Petition, and delayed holding the TPR hearing for, cumulatively, more than nineteen (19) months, during which time the children were deprived of contact with their mother, and she with them.  She was prevented from asking for review by this Honorable Court until the close of the hearing.  The children were further prejudiced by the Department’s failure to help them reach permanence, which is mandated by federal law, the Adoption and Safe Families Act, 42 USC §620, et seq.  (see, also, In re J.J., J.J., and J.J., ___ N.C. App. ___,  637 S.E.2d 258 (COA05-1510, Filed 5 December 2006), Tyson, J., dissenting.
The foster caregivers have also been prejudiced by this delay.  A social worker testified that the girls have become bonded with this family, and that the foster caregivers desire to adopt the children (T. Vol. 1, p. 166, line 5, through p. 168, line 3).
Because of the length of the delay, and prejudice to all parties, the trial court erred in terminating the parental rights of Anita Watson.  The trial court should be reversed.
III.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE RIGHTS OF ANITA WATSON, WHEN THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS, AND THE 
FINDINGS DO NOT SUPPORT THE CONCLUSION THAT SHE NEGLECTED HER CHILDREN, SUCH AS TO JUSTIFY PERMANENTLY SEVERING THE TIES BETWEEN HER AND HER DAUGHTERS.  

ASSIGNMENTS OF ERROR NO. 1,2,10,16-18,26,27,34,35,38; R p. 107-113.
As stated above, (see supra at p. 6,) the standard for appellate review of a termination case [TPR] generally is one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, while the Conclusions are reviewable de novo.  
While we recognize that the trial court is perhaps in the best position to evaluate the evidence in these very sensitive cases and are mindful of the need for permanency for young children; we believe that the law requires compelling evidence to terminate parental rights. The permanent removal of a child from its natural parent requires the highest level of scrutiny and should only occur where there is compelling evidence . . . . This Court would not hesitate to support the drastic judicial remedy of termination of parental rights if it was clear from the record that grounds exist to do so. This record fails to support such grounds.
In re Nesbitt, 147 N.C. App. 349, 361, 555 S.E.2d 659, 667 (2001).  Just as in the Nesbitt case, the record herein fails to show that grounds exist to support that “the drastic judicial remedy of termination of parental rights,” id., is appropriate in this case.  

Our Supreme Court, in In re Stumbo, 357 N.C. 279, 582 S.E.2d 255(2003), outlined in detail the kind of parental behavior necessary to rise to the level of neglect

such as to justify termination.  Citing several cases as examples, the Stumbo Court held that, 
Our review of the numerous cases where “neglect” or a “neglected juvenile” has been found shows that the conduct at issue constituted either severe or dangerous conduct or a pattern of conduct either causing injury or potentially causing injury to the juvenile. For example, in Powers, the Court of Appeals ultimately adjudicated four children neglected based on clear and convincing evidence of the mother's severe abuse of alcohol. . . . The county DSS had received twenty-four reports about the care of the Powers children. . . . . DSS substantiated seven reports against the mother “based on her lack of supervision, alcoholism and emotional abuse or neglect.” . . .  During DSS' involvement, the mother was cited for driving while impaired on at least two occasions while her minor children were passengers. . .  DSS reports showed that while at home the mother became substantially intoxicated and was unable to care for her younger children and that her alcohol abuse contributed to

the emotional problems of her children. 
    
Stumbo, 357 N.C. at 283, 582 S.E.2d at 258, citing Powers v. Powers, 130 N.C. App. 37, 502 S.E.2d 398, disc. rev. denied, 349 N.C. 530, 526 S.E.2d 180 (1998)(internal citations omitted).  The circumstances of this case do not rise to this level.  
"Although prior adjudications of neglect may be admitted and considered by the trial court, they will rarely be sufficient, standing alone, to support a termination of parental rights, since the petition must establish that neglect exists at the time of hearing”   In re Shermer, 156 N.C. App.281, 576 S.E.2d 403(2003).  The trial court must consider the parent’s fitness to care for the child at the time of the TPR hearing, In re Brim, 139 N.C. App. 733, 742, 535 S.E.2d 367, 372 (2000)(“The determinative factors must be the best interests of the child and the fitness of the parent to care for the child at the time of the termination proceeding.” (emphasis in original).
Additionally, there must be evidence that the child has suffered some physical, mental, or emotional harm, as a result of the neglect, or that there is a substantial risk of physical, mental, or emotional harm as a result of the neglect, In re Beasley, 147 N.C. App. 399,403, 555 S.E.2d 643, 646 (2001), citing, In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000).  The children in this case suffered no harm, nor are their any findings to support a Conclusion that they did.  The children would not have been at risk of future harm had the Department and the court not violated prevailing public policy, and had refrained from applying a “punish the victim further” mentality, (see, generally, Nicholson v. Williams, 203 F.Supp.2d 153 (E.D.N.Y. 2002).
The primary issue in this case was domestic violence (R. p. 3-4).  But the biggest barrier to the mother regaining custody of the children was not her own behavior, but the fact that the father of the children would not leave her alone, and kept assaulting her, despite her efforts to separate herself from him.  
The Department failed to do what it should have done to help the mother stay safely with her children.  Egregiously, the Department never even made a goal of reunifying the children with their mother;  the Department instead set a goal of reunification with both parents, (R. p. 27-30,) which was inappropriate considering the amount of violence inflicted on Ms. Watson by the Respondent-father.  The father himself testified to the fact that he had anger problems, a tendency to be violent, and that Ms. Watson tried to stay away from him, and he kept pursuing her  (T. Vol. 1, p. 202, lines 9-11;  p. 203, lines 22-23;  p. 204, line 9, through p. 210, line 25;  p. 215, 
line 10, through p. 216, line 6).  
Ms. Watson testified that she moved to get away from him, but that social workers and court system repeatedly revealed her address to him (T. Vol. 1, p. 33, lines 20-21;  p. 122, lines 2 – 24; p. 129, lines 6-23; p. 118, line 11, through p. 120, line 6).  The government could have and should have made use of North Carolina’s “Address Confidentiality Program,” to protect Ms. Watson, but failed to do so, N.C.G.S. § 15C (2003).

 Although Ms. Watson did attempt to defend herself, (T. Vol. 1, p. 122, lines 10 – 29,) there is no evidence that she ever instigated these episodes of violence.  Nevertheless, she was improperly assigned to a domestic violence program which treated her as if she were the perpetrator, rather than the victim (T. Vol. 1, p. 116, lines 20 -  24). 
Ms. Watson received counseling and other services from the Veteran’s Administration, [“VA”] because she served this country from 1987 – 1990, and 1992 – 1995  (T. Vol. 1, p. 129, line 24, through p. 130, line 5).  She was advised to move to Durham to get away and be safe from the Respondent-father, but Ms. Watson testified that the social worker would not allow it (T. Vol. 1, p. 127, line 23, through p. 128, line 24; p. 129, lines 6-23).
The social workers did not seem even to know or understand the definition of domestic violence, let alone follow the proper procedures mandated by the North Carolina Division of Social Services.  One social worker defined domestic violence as “the verbal, physical, uh, emotional assault on a person that can lead to stress of the children” (T. Vol. 1, p. 38, lines 9-10).  She further testified that if the Respondent-father was kept away from Ms. Watson, if she was not in his physical 
presence, there could still be domestic violence (T. Vol. 1, p. 38, line 13, through p. 
39, line 10).

Another social worker said that domestic violence is,  
beating each other, yelling at each other, hitting each other, anything that can cause problems for a child for our definition, that’s what our definition of domestic violence is (sic).
Q:  So if two parties are yelling at each other, that’s 
domestic violence?

A:  
Yes.  In our book it is.  If it causes stress to the child, that’s what domestic violence is for us.

Under this rigid - - and incorrect - - definition of domestic violence, any time a child experiences stress because parents raise their voices, they have been victims of domestic violence, such that the children should be removed from their homes, and placed in foster care.  If so, then virtually every child in America needs to be in the custody of the government, because this is not a perfect world, and parents, being human, are inevitably going to yell at one another at some point in time during the eighteen (18) or so years it takes to raise a child. 

The North Carolina Division of Social Services [“NCDSS”] has a much more logical and appropriate definition of domestic violence.  Domestic violence is,
the establishment of control and fear in an intimate relationship through the use of violence and other forms of abuse including but not limited to; physical abuse, emotional abuse, sexual abuse, economic oppression, isolation, threats, intimidation, and maltreatment of the 
children to control the non-offending parent/adult victim.
(see Appendix at 8).  NCDSS’s policy includes not re-victimizing the non-
offending parent (see Appendix at 10,11).  There was no evidence that Ms. Watson was ever the aggressor, but instead that she repeatedly was the victim of the father’s violence.  The Findings of Fact which state that there was domestic violence “between the two of them” (R. p. 87, 88) are simply incorrect.  Instead, the father assaulted Ms. Watson repeatedly (T. Vol. 1, p. 51, lines 14-17; p. 53, line 22 – 25; p. 118, lines 10, through p. 120, line 61;  p. 122, lines 2 – 24; p. 129, lines 6-23).
There was no evidence that the social workers ever tried to help her get into a 
shelter, or took any of the steps which are part of NCDSS’s policies regarding domestic violence.  NCDSS states (at 9) that, 

Appropriate services, tailored to the degree of violence and risk, should be available for non-offending parent/adult victims leaving, returning to, or staying in abusive relationships and for child victims and perpetrators of domestic violence.

Children should remain in the care of the non-offending parent/adult victim whenever possible.

(see Appendix at 16).  There is no evidence that Cumberland County DSS provided any appropriate services, or attempted to help Ms. Watson establish a safe home for her children, separate from the perpetrator of the violence.

Additionally, NCDSS policy (at 6) states that,

[i]nformation obtained from the non-offending parent/adult victim must not be shared with anyone, especially the alleged perpetrator of domestic violence, in such a manner that may jeopardize the safety of the child or the non-offending parent/adult victim. Any disclosures, including information that may seem inconsequential, specifically information about the non-offending/adult victim’s whereabouts and/or schedule if he or she has left the home/relationship, can place the child and non-offending parent/adult victim in grave danger.
(see Appendix at 13).  Yet, there was uncontroverted evidence that Ms. Watson moved to try and get away from the perpetrator, and that information about her new locations was provided to him, which led to further acts of violence (T. Vol. 1, p. 118, lines 10, through p. 120, line 61;  p. 122, lines 2 – 24; p. 129, lines 6-23).   Best practices includes helping the domestic violence victim develop a safety plan, so that she and her children can be safe, together (see Appendix at 11,13).  Yet there was no evidence that DSS ever tried to develop a safety plan with Ms. Watson.  


There was no evidence that DSS ever assisted Ms. Watson in obtaining a 
protective order, although she did get them on her own (T. Vol. 1, p. 36, lines 6 – 17; p. 180, line 19, through p. 181, line 10; p. 187, line 1, through p. 192, line 9).  In fact, counsel for the Department objected when counsel for Ms. Watson tried to question a social worker about helping Ms. Watson get a protective order, and asserted, “we are charged with protecting the children,” (T. Vol. 1, p. 16, lines 6-11) which of course implies that this does not include trying to protect the mother of the children, so that the children can safely remain with the non-offending parent.  However, one of NCDSS’s principles is that, “Enhancing a non-offending parent/adult victim’s safety enhances his or her child’s safety.” (see Appendix at 11).

In addition to domestic violence, DSS alleged that the mother had a substance 
abuse problem which prevented reunification, and for which she needed counseling.  The evidence on this issue was sketchy, not clear, cogent, and convincing.  The evidence does not support Findings no’s 13 and 14.
Ms. Watson signed several releases so that proof that she completed counseling through the VA could be provided to DSS,  (T. Vol. 1, p. 127, line 2 – 20,) but the social worker testified that she did not receive it (T. Vol. 1, p. 66, line 11, through p. 67, line 12; p. 72, line 15, through p. 73, line 11; p. 97, line 18, through p. 101, line 21).  The social worker never got an order from the trial court so that the information could have been released (T. Vol. 1, p. 85, lines 15-16).
Ms. Watson testified that she went to several kinds of counseling, including treatment for substance abuse (T. Vol. 1, p. 113, line 18, through p. 116, line 24).  Most significantly, the Department offered no evidence that Ms. Watson was using at the time of the hearing.  Ms. Watson testified that she had been clean for six (6) months (T. Vol. 1, p. 182, line 23, through p. 183, line 14).

The Department alleged that Ms. Watson neglected her children by failing to complete the case plan (R. p. 4).  The case plan included employment and housing.  All the testimony indicated that Ms. Watson had secured appropriate housing, separate from the perpetrator (T. Vol. 1, p. 64, line 9, through p. 65, line 16;  p. 72, lines 3-14; p. 73, lines 12-18; p. 80, line 15, through p. 81, line 20;  p. 108, lines 15 -23; p. 120, line 16, through p. 122, line 6).  There was also testimony to support that Ms. Watson was employed for most of the life of the case (T. Vol. 1, p. 23, line 3 – 12; p. 108, line 24, through p. 109, line 11; ).
In summary, the Department failed to carry its burden of proving, by clear, cogent, and convincing evidence, that Ms. Watson neglected her children, or that she was neglecting them at the time of the hearing.  She substantially complied with the case plan by trying to move away from the domestic violence perpetrator.  She secured appropriate housing, got counseling, and was employed almost the entire time.  She visited regularly with her children until the visits were stopped, the visits were appropriate, and the children were bonded with their mother, and always happy to see her.  Ms. Watson was a victim of domestic violence, and the Department should have made reasonable efforts to reunify her, safely, with her children.  The Findings are not supported by clear, cogent, and convincing evidence, and they do not support the Conclusions of Law.  The trial court should be reversed.
IV.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE RIGHTS OF ANITA WATSON, WHEN THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS, AND THE 

FINDINGS DO NOT SUPPORT THE CONCLUSION THAT SHE FAILED TO MAKE REASONABLE PROGRESS IN CORRECTING THE CONDITIONS WHICH LED TO REMOVAL, SUCH AS TO JUSTIFY TERMINATION.  


ASSIGNMENTS OF ERROR NO. 1,2,10,16-18,26-29,34,35,38; R p. 107-11.

On behalf of Ms. Watson, Undersigned reasserts arguments made in the previous section, and in summary states that the children were removed due to an alleged episode of domestic violence.  Findings of Fact no’s 8 & 9 were based on inadmissible hearsay, to which Ms. Watson’s counsel objected, and his objections should have been sustained (T. p. 7, line 6, through p. 10, line 16;  p. 15, lines 3-23). 
As stated above, Ms. Watson was in substantial compliance with the case plan at the time of the hearing.  The only remaining issue of any significance was domestic violence, in that the father assaulted the mother repeatedly, despite Ms. Watson’s multiple attempts to get away from him.  It is inappropriate to say that the mother “participated in domestic violence,” in that there was no evidence that she instigated any episodes of violence;  the father was the perpetrator.

As stated above, the evidence does not support the Findings, which in turn do not support the Conclusions that the mother failed to make reasonable efforts to alleviate the conditions which led to removal.  The mother did everything she possibly could to stop the violence, and the Department failed to make reasonable efforts to assist her.   The trial court should be reversed.
V.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE RIGHTS OF ANITA WATSON, WHEN THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS, AND THE FINDINGS DO NOT SUPPORT THE CONCLUSION THAT SHE WILLFULLY ABANDONED HER CHILDREN.

ASSIGNMENTS OF ERROR NO. 1,2,25,32, 33, R p. 107-113.
As stated above, (see supra at p. 6,) the standard for appellate review of a termination case [TPR] generally is one of determining whether the Findings of Fact made by the trial court are supported by clear, cogent and convincing evidence, while the Conclusions are reviewable de novo.  

[I]n order to prevail in a termination of parental rights proceeding, the petitioner must: (1) allege and prove all facts and circumstances supporting the termination of the parent's rights; and (2) demonstrate that all proven facts and circumstances amount to clear, cogent, and convincing evidence that the termination of such rights is warranted.
In re Baker, 158 N.C. App. 491, 492, 581 S.E.2d 144, 145 (2003).  In the case at Bar, the Petitioner failed to allege and prove necessary facts and circumstances, by clear, cogent, and convincing evidence that Ms. Watson willfully abandoned her children.
To conclude that a mother has willfully abandoned her children, the court must make findings that the mother’s behavior was willful, and the findings must be supported by clear, cogent, and convincing evidence.  Willfulness is defined as “conduct on the part of the parent which manifests a willful determination to forego all parental duties and relinquish all parental claims to the child." In re McLemore, 139 N.C. App 426, 429, 533 S.E.2d 508 (2000), quoting In re Young, 346 N.C. 244, 251, 485 S.E.2d 612, 617 (1997).  In the case at Bar, the court failed to make such findings, nor was their evidence to support same.  Finding of Fact no. 22 is simply irrelevant. Conclusion of Law no. 4 is unsupported by the Findings and the evidence.
Additionally, the relevant period of time is the six months immediately preceding the filing of the TPR Petition, N.C.G.S. § 7B-1111(a)(7)(2003).  The Petition was filed on 4 October 2004.  The mother stayed in contact with the Department, and visited with the children regularly until the trial court stopped those visits by its order entered on 9 June 2004 (R. p. 9-10;  T. Vol. 1, p. 29, line 10, through p. 33, line 3; p. 51, lines 11 – 24).
Therefore, the mother did not abandon her children pursuant to N.C.G.S. § 7B-1111(a)(7)(2003), and termination on this ground cannot be sustained.  The trial court should be reversed.
VI.
THE TRIAL COURT SHOULD BE REVERSED BECAUSE IT ERRED IN TERMINATING THE RIGHTS OF ANITA WATSON, WHEN THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS, AND THE FINDINGS DO NOT SUPPORT THE CONCLUSION THAT SHE WILLFULLY FAILED TO SUPPORT HER CHILDREN.


ASSIGNMENTS OF ERROR NO. 1,2,25,32, 33, R p. 107-113.

When a petitioner seeks to terminate parental rights, based on allegations of willful nonsupport, the Petitioner bears the burden of proving, clearly, cogently, and convincingly, that the Respondent had the means and the ability to pay an amount which is “just, fair, and equitable based on the parent’s ability or means to pay,”  In re Clark, 303 N.C. 592, 604, 281 S.E.2d 47, 55 (1981).  The Findings must be based on competent evidence, and the Findings must support the Conclusions (see supra at 6).
In the case at Bar, the Findings relevant to support - - no’s 17, 18, and 19 - - are not supported by the evidence.  The evidence showed that Ms. Watson had been unemployed from August through the time of the hearing in December 2005 (T. Vol. p. 109, lines 4-12).  Thus, during the four (4) months leading up to the hearing, she had no income and no ability to pay.
Ms. Watson testified that she had paid support prior to that time.  In addition to monetary support, she additionally paid for health coverage for her children (T. Vol. p. 109, lines 10-24;  p. 111, line 2, through p. 112, line 8; p. 123, line 17, through p. 125, line 7).  Additionally, the trial court made no findings regarding willfulness.  Therefore, grounds do not exist for termination based on willful nonsupport.
CONCLUSION 
For all of the reasons stated above, the Court of Appeals should vacate the order terminating the relationship between Ms. Watson and her daughters, or in the alternative, should reverse the trial court’s order.
Respectfully submitted, this the 5th  day of February, 2007.
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