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QUESTIONS PRESENTED
I. WHETHER MOTHER RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL BECAUSE HER ATTORNEY’S PERFORMANCE WAS DEFICIENT AND SHE WAS DENIED A FAIR HEARING, PER SE AND FROM THE RECORD, IN THE ADJUDICATION AND DISPOSITION PHASES OF THE TERMINATION OF HER PARENTAL RIGHTS TO HER SON?

II. 
WHETHER THE TRIAL COURT ERRED IN ITS ADJUDICATION OF NEGLECT GROUNDS UNDER 7B-   1111(a)(1) BECAUSE THERE  WAS INSUFFICIENT CLEAR, COGENT AND CONVINCING     EVIDENCE AT THE TIME OF THE TERMINATION HEARING OF    ANY NEGLECT BY MOTHER CAUSING AN IMPACT OR INJURY TO  HER CHILD OR OF THE PROBABILITY OF REPETITION OF THE  NEGLECT ALLEGED IN THE ORIGINAL PETITION AND WITH THE REQUIRED IMPACT ON THE JUVENILE?


III. WHETHER THE TRIAL COURT ERRED IN ITS ADJUDICATION OF GROUNDS FOR TERMINATION UNDER 7B-1111(a)(2) BECAUSE  THERE WAS INSUFFICIENT CLEAR, COGENT, AND CONVINCING  EVIDENCE, FINDINGS, AND/OR CONCLUSIONS THAT MOTHER HAD WILLFULLY LEFT HER CHILD IN OUT OF HOME PLACEMENT FOR MORE THAN 12 MONTHS WITHOUT MAKING REASONABLE PROGRESS IN CORRECTING THE CONDITIONS THAT LED TO THE REMOVAL OF HER CHILD?


  IV.
WHETHER THE TRIAL COURT ERRED IN MAKING BROAD INCORPORATIONS AND FINDINGS AND CONCLUSIONS UNSUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE PRESENTED AT THE TERMINATION TRIAL?

 V. 
WHETHER THE TRIAL COURT ERRED AND MOTHER AND HER CHILD SUFFERED PREJUDICE BECAUSE OF THE EXTRAORDINARY DELAY IN THE TERMINATION HEARING WHICH WAS NOT HELD UNTIL ALMOST ONE YEAR AFTER THE DATE OF THE FILING OF THE TERMINATION MOTION IN VIOLATION   OF NCGS 7B-1109(a)?

STATEMENT OF THE CASE
This is an appeal by the Respondent-Mother, L.C. (“Mother”), from the termination of her parental rights to her infant son, DW. On 30 August 2005, Burke County DSS filed a juvenile petition alleging DW was an abused and neglected juvenile.[R.2-3] An Order for Nonsecure Custody was entered 1 September 2005. [R.4] On the same day, Mother was served with the juvenile process, she was determined to be indigent, counsel was appointed to represent her, and an Order was entered with Mother’s consent continuing Nonsecure Custody with DSS.[R.6-13] The juvenile adjudication and disposition hearing was held on 29 September 2005. Mother admitted only the factual neglect allegations contained in the petition, and the court entered its Order adjudicating DW to be a neglected juvenile based solely on those allegations. There was no adjudication of abuse. [R.14] In disposition, the court gave custody to DSS, granting it placement and treatment authority.  The court did not establish a visitation plan for Mother, but required DSS to do so. [R.15] When Mother’s original counsel was allowed to withdraw, Mr. Richard Beyer was appointed as attorney to represent Mother on 19 January 2006.[R.17] Review hearings were scheduled and held on 16 March 2006 and 8 June 2006.[R.18,20] Custody was continued with DSS. The court ceased reunification efforts with Mother on 8 June 2006 and indicated a plan of adoption.[R.21] At a permanency planning hearing on 6 July 2006 the court ordered a plan of adoption. [R.22-23] On 31 August 2006 DSS initiated the termination action by filing and serving its Motion to Terminate Parental Rights. [R.27] The grounds alleged were neglect and willfully leaving the child in placement outside the home for more than 12 months without showing that reasonable progress under the circumstances had been made in correcting those conditions which led to the removal. [R.27-28] The trial of the termination issue was set for 9 November 2006.[R.38] Trial on the termination motion was continued by court Orders for differing reasons at each of the court’s sessions for 9 November 2006, 1 March 2007, 29 March 2007, 26 April 2007, 24 May 2007, 28 June 2007, and 26 July 2007. [R.39-44,46] The termination trial was held and concluded on 16 August 2007.  The court gave its oral rendition terminating Mother’s parental rights. [Tr.63-68]. Mother gave oral notice of appeal at the conclusion of the hearing on 16 August 2007. [Tr.68-69]. The formal Order terminating parental rights was filed on 22 August 2007, with the grounds identified as pursuant to NCGS 1111(a)(1) and (a)(2).[R.54-57] Mother filed and served her written notice of appeal.[R.58,61] Appellate entries were made on 14 September 2007.[R.64] The proposed Record on Appeal and appellee’s proposed amendments were served timely.[R.68,80;Am.R.64] Counsel were unable to agree on a settled record. Within the time allowed pursuant to Rule 3A of the Appellate Rules, the Appellant’s proposed record (referred to as “R.”] was mailed to the Court of Appeals on 15 October 2005 for filing and the Appellee DSS mailed its proposed amendments to the Record (referred to as “Am.R.”) soon thereafter. 

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
From a final Order of the Burke County District Court terminating Mother’s parental rights, this is an appeal pursuant to Rule 52(c) of the Rules of Civil Procedure, Rules 3A and 10(a) of the Rules of Appellate Procedure, and NCGS 7A-27(c) and 7B-1001(6).

STATEMENT OF FACTS

On 16 August 2007, at the trial to terminate Mother’s parental rights to her son DW, her appointed lawyer presented no evidence, made no objections, and gave no closing arguments. [Tr.62,68-69] From the date the court ended reunification efforts in June 2006 until the entry of the termination order in August 2007, not one pleading, motion, objection, document, photograph, report, witness, or argument was presented by Mother’s attorney in her direct defense.[See Record and Transcript for absence of items; R.17; R.54; Tr.62, 68-69]  


Before 4 July 2005, neither Mother nor DSS had any reason to suspect Richard Carswell was or would be an abusive person toward any child, including Mother’s 7 month old infant DW. [Tr.6,37,40, 60] Richard was Mother’s live-in boyfriend.  She had known him for almost 3 months. [Tr.6-7] She had seen Richard act as a father to DW.[Tr.6] Mother was indigent, earning a total monthly income of $236 at the time.[R.9] Richard worked two jobs and helped support Mother and DW.[Tr.37]  DW’s birth was uneventful. He was born a healthy 6 pound 14 ounce child, with no neonatal problems.  Mother had a primary care physician for DW, Dr. Gonzalez at Mountain View Pediatrics. DW developed normally with no indications of maltreatment or malnourishment. All of his immunizations were up to date.  Mother had just obtained an immunization shot for DW on 21 June 2005. DW was in all respects a normal, healthy child with no previous medical problems. [Am.R.14] All of that changed on July 4 when DW was rushed to the hospital.

During the evening of 3 July 2005, while Mother was away at work and DW was being cared for by Richard, Mother’s child was injured. Richard said he was carrying the child on his shoulders when he dropped a lit cigarette into his shirt.  In the excitement of that moment, Richard said he lost his hold on the child, and DW fell from his shoulders over a porch railing and about six feet onto a grill. According to Richard, the child cried for about an hour, but seemed fine.[Am.R.1-2,12] When Mother returned home from work on the evening of July 3, Richard told her about the incident. [R.47] She stayed up and watched her baby overnight to monitor his condition. The child was eating well, though he had some bruising. DW drank a full bottle at 12 am and another at 3 am.  In the morning, he was alert and drank a bottle at about 7 am. Mother felt her son was doing reasonably well, but noted that his face began swelling and bruising, so she went to the store to get Tylenol.  Soon after she left, Richard called to say DW had stopped breathing and was being rushed to the hospital.[Am.R.2,4,12]
 DW was admitted to the Grace Hospital Emergency Room in Morganton. The child was given CPR, stabilized, and transferred to Mission Hospital Pediatric Intensive Care Unit in Asheville. There he had an operation to relieve the pressure and swelling of his brain. 

The medical experts felt Richard’s story of the accident was inconsistent with the child’s bruises and injuries, and reported the matter to DSS on 4 July 2005. [Am.R.1] DW remained hospitalized in acute care at Mission Hospital in Asheville until 10 August 2005, when he was transferred to the Charlotte Institute of Rehabilitation for further medical and rehabilitative treatment. At discharge from Mission, DW was stable, though unable to see because of the condition of his eyes. He moved his right side minimally. A section of the child’s skull that had been removed by physicians was left out with the plan to reinsert it later. 

On 13 August 2005, DW became unresponsive at the Charlotte Institute and was transferred to the Carolinas Medical Center for emergency surgery where a shunt was placed in his brain. Once stabilized, DW was returned to the Charlotte Institute, where he received rehabilitative and therapeutic treatment until his discharge to a placement therapeutic foster care home in High Point on 29 September 2005. Though not clear from the record, since DSS did not initiate its petition or receive legal authority until after 30 August 2005, Mother apparently consented to and authorized all of DW’s medical admissions and treatments. Prior to 30 August 2005, the discharge plan of the medical providers at the Charlotte Institute was to return DW home with Mother. [Am.R.19]

Almost two months after the incident, on 30 August 2005, DSS filed its juvenile petition alleging DW was an abused and neglected juvenile. [R.2] An ex parte Nonsecure Custody Order was entered by the court on 1 September 2005. [R.4] On that same date, Mother was served with process and appointed counsel.[R.6-11] An Order was entered with Mother’s consent continuing her infant son’s Nonsecure Custody with DSS and scheduling the hearing on the merits for 29 September 2005. The Order provided that the child had serious physical injuries and needed specialized rehabilitative care.[R. 12-13] DSS’ juvenile petition alleged DW was abused because he received physical injuries on or about 4 July 2005 while in the care of Mother’s live-in boyfriend, Richard Carswell; that the injuries were severe and consistent with “Shaken-Baby Syndrome”. [R.2] The petition also alleged DW was neglected because the injuries occurred at a time Mother had left the child in Mr. Carswell’s exclusive care [while she went to work to provide a home for her son (Tr.7)]; that Mother allowed Mr. Carswell to be her live-in boyfriend and to have exclusive care of DW after knowing him for 3 or 4 weeks.[R.2-3]
 There were no other factual allegations of neglect to support the petition.

DW remained hospitalized until 29 September 2005, the date of the juvenile adjudication and disposition hearing.  DW was not yet in an out of home placement or foster care home, and he continued to receive the medical care Mother initially authorized.

At the adjudication hearing on 29 September 2005, Mother agreed to an adjudication of neglect.  There was no adjudication of abuse. Only the verified petition was admitted in evidence to support the adjudication.[R.14] Though the reports of DSS and the GAL were also admitted, they were admitted only for disposition.[R.14-15] Only the specific facts alleged in the petition were used for the court’s findings and conclusions in the adjudication of neglect.[R.14] The statements in the DSS and GAL reports were adopted by the Court and incorporated for purposes of its disposition order only.[R.15] Mother was willing to do whatever was necessary to be reunified with her son, and several relatives expressed an interest in having placement of DW.[R.15] The child’s medical condition required special treatment. The Court granted custody to DSS. DSS placed DW in a foster home that specialized in caring for medically fragile infants. The home was in High Point, a significant distance from Mother’s home. The court did not specify a plan for reunification
. Though no allegations or adjudication findings indicated any problems related to substance abuse or mental health, the court required Mother to complete substance abuse and psychological assessments and any recommended treatment, to comply with case plans entered into with DSS, and to obtain information and training regarding DW’s special medical needs.  The court did not establish a visitation plan for Mother, but required DSS to do so.[R.15] On 19 January 2006, a new attorney, Richard Beyer, was appointed to represent Mother. [R.17]

Six months after the initial adjudication and disposition order, at the review hearing on 16 March 2006, the court’s order acknowledged Mother had been complying with the case plan.  She had maintained employment and stable housing. She had a psychological assessment at Cognitive Connections and received treatment there. [Tr.29; Am.R.40] She attended a domestic violence assessment with no treatment recommended. She completed parenting classes. [R.18; Am.R.40] She had a substance abuse assessment and no treatment was recommended. [Tr.51,60,65] Mother visited with her child at the hospitals. [Tr.6, line 8;Am.R.14,28] Transportation and her shift work were a problem in arranging visits.[Am.R.40,44]. Mother visited with her son at the foster parent’s home, brought foods for him, and spent the night with the foster mother. She attended DW’s eye surgery and surgical follow-up in January/February 2006.[Am.R. 44] She had a room prepared for her son at her home, “with lots of things for him to do and play with.” [Am.R.44]  However, in January 2006, she had tested positive for marijuana and prescribed benzodiazepines and the Social Worker (SW) had not received the report of the psychological evaluation. The lack of a written report was because Mother couldn’t afford to pay for it and DSS didn’t pay for it.[Tr.29,54] Mother told the SW that the psych assessment recommendation was that she participate in a support group for help with losing her son. [Tr.54-55] In March 2006, DW remained in the High Point therapeutic foster home. His overall condition improved.  He had surgery on one eye and surgery on the other eye was planned.[R.18] In its March 2006 review order, the trial court directed Mother to submit to drug tests promptly when requested (including one that day), to keep in contact with the Department and GAL, to sign any releases necessary for them to monitor her progress, to comply with recommendations of her psych assessment, to cooperate in the prosecution of Richard and to have no contact with him. She was allowed visitation with DW only in DSS’ discretion. [R.19]

Because Mother was involuntarily laid off from her employment at Continental Teves in February or March 2006 [Tr.24;Am.R.44], she lost her home at Morris Loop in Morganton, a residence she had maintained for 13 months. She then resided with her mother, who provided her support in Valdese, and with other relatives.[Tr.26-27] She had no phone for a period of time [Tr.50; R.22 #3] She did not find new employment until November 2006, when she began work at Lowes in Hickory. [Tr.22-23] Mother did not have a drivers license for some period in 2006 and until May 2007.[Tr.17] The GAL’s 8 June 2006 report noted that transportation was a serious hindrance for Mother; that Mother attended visitations with DW at the foster parent’s home in High Point approximately once a month; and that the foster mother reported the visits as very appropriate, with Mother happy to see DW and appearing to love him very much. Mother even indicated her desire to move to Guilford County to take advantage of available services for DW there.[Am.R.52-53] 

After Mother lost her income, home, and phone in February/March 2006, the SW began experiencing problems in maintaining contact.[Tr.50; Am.R.48] In her 8 June 2006 court report, the SW acknowledged Mother had “called Social Worker several times and left messages.” [Am.R.48] One message requested  the SW come to Mother’s new home to do a home study. [Am.R.48] 

On 8 June 2006, the trial court ceased reunification with Mother. [R.21] Mother had tested positive for cocaine and methadone in the March 2006 test, and she tested positive for prescribed benzodiazepines on 2 June 2006.[R.20;Am.R.50] Between February and April 2006, Mother had been attending the McLeod Center, a methadone center, from which she received methadone prescriptions.[Tr.31,52,55] She also had ongoing benzodiazepine and hydrocodone prescriptions from her treating physician for anxiety and depression. [Tr.14,31,33-34,44,52] Regarding the March 2006 cocaine test result, Mother explained that a childhood friend took her to a concert in Charlotte where she unwittingly smoked cocaine.[Tr.15-16,29-30] She admitted she had used marijuana at times to relieve her depression. [Tr.14] The court also found Mother had not maintained contact with her SW because she didn’t have a phone, and that she had not completed a follow-up substance abuse evaluation or a psychological evaluation.[R.20] The child was still in the therapeutic foster home in High Point, receiving therapy. Based on these findings, the court concluded that Mother lacked compliance, and it ordered efforts at reunification ceased. Also, the court ordered DSS to coordinate placement with Adopt America, and set a permanency planning hearing for 6 July 2006. [R.20-21] 

The SW ceased all efforts and contact with Mother following the 8 June 2006 hearing.[Am.R.55; Tr.56] Mother still called the SW on occasions.[Tr.56] After 8 June 2006, DSS resisted further contact between Mother and DW, telling the foster mother not to allow contact. [Tr.56]  

In its 6 July 2006 permanency planning Order, the court restated the findings it made in its 8 June 2006 Order. [R.22]  DW’s paternal grandfather expressed an interest in having the child placed with him, but due to the juvenile’s physical injuries and  continuing need for specialized care, placement with relatives who lacked specialized training at the time was not in DW’s best interests. [R.23,#6] Though no injurious impact from her drug use was described, the court found that because of Mother’s continued consumption of illegal substances and her lack of cooperation, it was not possible to return the child to Mother immediately or within 6 months. [R.23] The court ordered adoption with a placement meeting DW’s special medical needs. [R.23]

DSS initiated the termination action by filing a Motion on 31 August  2006, alleging two grounds: neglect, and willfully leaving the child in foster care or placement outside the home for more than 12 months without making reasonable progress under the circumstances in correcting the conditions which led to the removal of the child.[R.28] Though Mother’s attorney had been representing her for seven months at the time, he did not file any response in her behalf to the Motion.[Tr.3;R.54] The trial on the merits was scheduled for 9 November 2006. Following numerous continuances, the trial was held on 16 August 2007, almost a year after the action was commenced. The last time Mother was allowed to see her son was on 14 September 2006.[Tr.40] Mother appeared at every court hearing set in her son’s case, even once when her appointed attorney was not present. [R.12,14,17,18,20,22,25,38,39, 40,41,42,43,44,46, and 54]

At the 16 August 2007 trial of the termination issue, only two witnesses testified.  Both were called by DSS in its case - Mother, and Alyson Watson, a social worker involved in the case only until October 2006.[Tr.4,48] The GAL did not present evidence in adjudication. [Tr.62] The trial court took judicial notice of the prior orders[Tr.4; R.54], but none of the DSS or GAL reports nor any other item of tangible or documentary evidence were offered into evidence at the adjudication phase.  

By the time of the termination hearing, Mother had received training and an early childhood education certificate from a National Association [Tr.32] to help her in taking care of her son; she was going to church regularly [Tr.17]; she was attending a recovery class and receiving substance abuse counseling every Wednesday through her Baptist church [Tr.16]; she got her drivers license restored in May 2007 [Tr.17-18]; she obtained employment and had been working as a waitress at a new job for about 4 weeks [Tr.22]; she had looked for special housing in an effort to get her child back [Tr.46]; and she subsequently established her own home in Stanley in July 2007.[Tr.26] There was no evidence she was living with Richard or any other man. She called the foster mother  3 times a week to talk about her son. She sent letters to DW twice a week because she was not allowed to see him.[Tr.37-38] The foster mother was on Mother’s side and requested that she be called on Mother’s behalf.[Tr.38]

Mother’s attorney did not issue any subpoenas for witnesses or documents, did not present any direct evidence as Mother’s case, did not object to any testimony or evidence presented by DSS or the GAL, did not object to any actions or statements of the trial court, and declined to make any closing argument in Mother’s behalf in the adjudication phase of the termination. [See R.;Tr.62] The  court found the grounds for termination as alleged in the petition [Tr.68]. In the disposition phase, the court received two reports, one by DSS and one by the GAL. [Tr.68;R.47-53]. At disposition,  Mother’s counsel made no objections, presented no evidence, and offered no argument in Mother’s behalf. He said nothing during disposition. He did nothing during disposition.[Tr.68-69] The  court concluded termination was in the best interest of the child and ordered Mother’s parental rights terminated.[Tr.69] Mother appealed. [R.54,58,61]   

APPLICABLE STANDARDS OF REVIEW FOR QUESTIONS PRESENTED
Ineffective assistance of counsel is reviewed de novo for a showing that counsel’s performance was deficient and that the deficiency was so serious as to deprive the parent of a “fair hearing.” In re Faircloth, 153 NC App 565, 571 SE 2d 65 (2002). The standard of review of the TPR adjudication phase is whether the trial court's findings of fact are based upon clear, cogent and convincing evidence and whether the findings support the conclusions of law. In re Allred, 122 NC App 561, 471 SE 2d 84 (1996). At disposition, abuse of discretion is the standard. In re Nesbitt, 147 NC App 349, 555 SE 2d 659 (2001). A trial court’s findings of fact must be sufficiently specific to enable an appellate court to review the decision and test the correctness of the judgment. In re J.S., 165 NC App 509, 598 SE 2d 658(2004). Review of conclusions of law and statutory requirements is de novo. In re D.H., __ NC App __, 629 SE 2d 920, 922 (2006). The link between a parent and child is a fundamental right worthy of the highest degree of scrutiny. In re Shaw, 152 NC App 126, 566 SE 2d 744 (2002).
ARGUMENT OF THE QUESTIONS PRESENTED
A.
MOTHER RECEIVED INEFFECTIVE ASSISTANCE OF COUNSEL, PER SE AND BASED ON THE RECORD. HER ATTORNEY’S PERFORMANCE WAS DEFICIENT  AND SHE WAS DENIED A FAIR HEARING IN THE ADJUDICATION AND DISPOSITION PHASES OF THE TERMINATION OF HER PARENTAL RIGHTS. MOTHER IS ENTITLED TO A NEW TRIAL.


[Ass. of Error 1,2,3,4,5,6,7,8,9; R.69-70]

Mother lost her child, not because she didn’t have a defense or a case to present, but because she didn’t have an attorney rendering competent or effective assistance in her behalf. Mother’s attorney did not competently advocate for her or provide any meaningful adversarial testing of the DSS case. He made no opening or closing arguments in her behalf in either the adjudication or the disposition phases of the trial. He was silent. He did nothing. His performance was so deficient that Mother was denied a fair hearing, per se and from the record. The right to the effective assistance of counsel requires the DSS case to survive the crucible of meaningful adversarial testing. Counsel failed to light a match, much less a crucible. There was a breakdown of the adversarial process. The reliability of the court’s decision, and confidence in the outcome, are sufficiently undermined that a new trial is required. See In re I.S.K., _NC App_ (COA06-1366, unpublished, filed 19 June 2007;Appx.1-3); State v. Davidson, 77 NC App 540, 335 SE 2d 518 (1985);State v. Harbison, 315 NC 175, 337 SE 2d 504 (1985); Rompilla v. Beard, 545 US 374 (2005); Wiggins v. Smith, 539 US 510(2003); US v. Cronic, 466 US 648 (1984); Herring v. NY, 422 US 853 (1975); Correll v. Ryan, 465 F.3d 1006, 1013 (9th Cir.2006).  In the adjudication and in the disposition phases of the trial, Mother’s attorney failed to advocate meaningfully in her behalf. He filed no responsive pleading; he issued no subpoenas for available and known witnesses or records to present, defend, or corroborate her position; he failed to object to inadmissible and prejudicial evidence; he presented no evidence as Mother’s case; he advanced no theory of defense to the DSS allegations or termination; he did not meaningfully test the DSS case with available records, witnesses, and information; and, most startling, he failed to utter a single word in Mother’s behalf in a closing argument in either the adjudication or the disposition phase of the case.  If this Court upholds such conduct of counsel in a matter with the constitutional significance of the parent-child relationship, it is tantamount to holding there is no real entitlement or need for counsel. See cases cited above.

A parent’s right to effective counsel is guaranteed in all proceedings related to the termination of parental rights. To establish ineffective assistance, a parent must show: (1) her counsel’s performance was deficient or fell below an objective standard of reasonableness; and, (2) her attorney’s performance was so deficient she was denied a “fair hearing”. In re JAA, 175 NC App 66, 623 SE 2d 45(2005); In re Faircloth, 153 NC App 565, 571 SE 2d 65 (2002).  Ineffective assistance of counsel entitles a parent to a new trial in a termination case. In re I.S.K., supra.  Mother’s counsel was deficient and she was denied a fair hearing because:

1.
He Filed No Response or Motions.  Counsel did not file any response on Mother’s behalf to the termination allegations made by DSS. [R.54 #1;Tr.3] NCGS 7B-1107 prescribes serious consequences for such failures. Reasonable performance as counsel requires that a legal response in a contested termination case must be filed. Mother did not consent to termination. Mother had several viable positions that should have been made in motions and responses.  

In March 2006, about the time she was laid off from her employment, Mother had been in compliance with her case plan for almost six months. It was only when she lost her job and became more impoverished that she began experiencing problems. The court and DSS showed no consideration. A mere two months later, in June 2006, the court abruptly ceased reunification, adoption was identified as the case plan [R.21], and the SW ceased all work or concern with Mother.  Counsel advanced no defense or response based on Mother’s poverty or other circumstances. She had no income, she couldn’t afford a phone, she had no home, she had no transportation, and her child was in therapeutic care several counties away.  The child wasn’t removed from Mother’s home because of any demonstrated or alleged substance abuse problems, psychological problems, unsuitable residence, prior health problems or failure to provide regular medical care, lack of nourishment or medical care, or even any direct abuse or neglect of the child by Mother.  The original juvenile petition did not allege Mother acted improperly in any manner other than leaving her child in the care of Richard, whom she had known for a short time. There was no allegation she was on notice of any prior or current misconduct by Richard. [Tr.6, line 18; 37; 40, lines 4-11]. Even DSS acknowledged there was no reason to suspect Richard would harm DW.[Tr.60] The petition did not allege any failure in promptly seeking or authorizing medical care for her injured child, or that she had a chronic substance abuse or psychological problem rendering the child unsafe. [R.3] Other than 3 failed drug screens (January, March, and June 2006), two of which occurred prior to or at the time of the entry of the March 2006 order praising her compliance with the case plan, there was nothing to indicate Mother should have her rights terminated.  Indeed there was a strong case to be presented that neither the alleged grounds, nor the child’s best interest, merited termination.  First, the underlying neglect adjudication was remote and based on another person’s unexpected misconduct. Mother had not had physical custody of her child since 4 July 2005. The child was in the hospital until 29 September 2005 receiving medical treatment, and not in an out of home placement. DW was then discharged to a necessary therapeutic treatment setting because neither the parents nor relatives had the appropriate medical training to care for the child.[R.23,#6] There was neither neglect of the child nor willfulness on Mother’s part in leaving the child in therapeutic care at the time the Motion was filed. Mother completed parenting classes, substance abuse assessment, psychological assessment, and domestic violence assessment. She visited with her child regularly until she lost her job and income, lost her home, and lost her transportation. The GAL and Foster Mother commented favorably about Mother’s attentiveness and relationship with her child.[Am.R.44] The Foster Mother was on Mother’s side and ready to talk in her behalf.[Tr.37-38,41] Though the drug screens might present speculative concerns, there was no direct clear, cogent and convincing evidence alleged or presented at the termination trial that Mother’s drug use or psychological state had any impact or effect on DW or on Mother’s home, employment, or living circumstances during any time in the child’s life - before or after removal. Though contact problems developed after Mother lost her employment, home, and phone, the SW admitted Mother called her several times. Mother also called the Foster Mother regularly. [Tr.37, 45, 50] Having lost her job in February 2006, Mother was without an income at the time of the filing of the Motion. The Motion alleged she had not paid any financial support since 11 April 2006, a period of approximately 4 months and insufficient for nonsupport grounds under NCGS 7B-1111(a)(3). At the time of the hearing, she had only been working for 4 weeks and didn’t make any money until about the third week of her job. [Tr.22] Mother paid some child support and she tried to arrange a garnishment of her wages. [Tr.18-19]There was a clear defense that any inadequacy in financial support from Mother was not willful or neglectful.  Absent evidence of ability, failures in financial support cannot constitute neglect. Also, failure to pay support is a separate ground for termination under NCGS 7B-1111(a)(3), which was not alleged in the Motion, and which requires a 6 month period of nonpayment next preceding the filing of the Motion. Mother argues the separate ground preempts any claim that a support failure can also constitute the independent ground of neglect.  There were many effective responses to be made by an advocate acting on Mother’s behalf. Motions to Dismiss should have been filed. The petition did not allege facts sufficient for termination. In re Hardesty, 150 NC App 380, 563 SE 2d 79 (2002); In re Quevedo, 106 NC App 574, 419 SE 2d 158, appeal dismissed, 332 NC 483 (1992). There were no specific allegations of any neglect impact on DW, there were no allegations that the neglect which caused the removal would be repeated, and the facts were clear Mother had not willfully left the child in an out of home placement for the requisite 12 months without correcting the condition that led to the original removal of DW. The child was still in the hospital receiving treatment until 29 September 2005, then placed in a therapeutic care setting for which Mother and relatives were deemed untrained. The Motion for termination was filed on 31 August 2006, a date prior to expiration of the required 12 month period. There was no factual allegation Mother had resumed contact or residence with Richard - the reason for removal of DW.  Mother’s attorney was silent and did nothing.

2.
He Presented No Evidence to Support Mother’s Case.  “THE COURT: All right, anything from the [Mother] for adjudication purposes?  MR. BEYER: No, sir.” [Tr.62] Mother’s counsel presented no case for Mother. He issued no subpoenas for available records and witnesses. The court indicated its feelings about Mother’s credibility.[See Tr.65-66] The court also repeatedly shifted the burden of proof and commented on her failure to produce records or documentation supporting her testimony about substance abuse [Tr.66], drug screens [Tr.66], prescriptions [Tr.65-66], psychological evaluation [Tr.65], and signed releases [Tr.59,65]. Independent corroborating evidence and testimony were critical to Mother’s case. The evidence was available, but her counsel did nothing to investigate, obtain, or present it. Mother had undergone evaluations and/or treatments from at least three separate sources, Cognitive Connection, McLeod Center, and her church program.[Tr.9-10,16,17,19-20,29,31,34-35,55]  She took and apparently passed an employment drug screen at Lowes in November 2006 which would have corroborated her testimony that she stopped using non-prescribed controlled substances after June 2006.[Tr.15,43,58] She had a physician, Dr. Chicon, who prescribed medications and could have testified about her health and prescriptions.[Tr.33-34,42] She had completed parenting classes. She completed a domestic violence program. She completed an early childhood education course, and classes for children with special needs, receiving a certificate. [Tr.10,32] She visited with the Foster Mother [Am.R.52-53], brought food, spent the night, and attended to her child.[Am.R.44] She regularly sent letters to the Foster Mother for her child and made long distance calls to the Foster Mother every week.[Tr.37-38] She attempted to find help and housing in the distant area where her child was located.[Tr.46] The Foster Mother was apparently supportive of her efforts to recover DW.[Tr.38,41] Her pastor at Lucia Baptist Church, Mike Davis, was also a witness Mother indicated would be supportive of her.[Tr.16] Facts helpful to Mother in adjudication and disposition should have and could have been presented by numerous independent witnesses and supporting documents. Mother’s attorney was silent. He did nothing. 

3.
He Did Not Object to Inadmissible and Prejudicial Evidence.
In the entire transcript of the termination trial, Mother’s counsel did not make a single objection. The court took judicial notice of prior orders, finding “as a fact the prior orders in this matter, the prior adjudication phase of the abuse, neglect, and dependency proceedings.”[Tr.4] DSS and GAL court reports were not judicially noticed, incorporated, or received in evidence in adjudication at the termination trial. The original neglect adjudication in 2005 was premised solely on the petition’s limited neglect facts admitted by Mother. [R.14] The prior GAL and DSS reports were received and used only for the prior disposition hearings, a phase allowing less than clear, cogent, and convincing evidence and allowing hearsay that would not be admissible in any adjudicative hearing. See NCGS 7B-804,-805,-901,-1109(f). It is clear the trial court used in its TPR adjudication a bulk of information not specifically judicially noticed, which was hearsay, which had not been introduced independently as evidence at the termination trial. The matters were received without any adversarial testing and based solely on statements in prior disposition orders and court reports that were only for the prior disposition purposes under the lower standard of proof that allowed hearsay and other inadmissible evidence - including anonymous phone calls.[See Am.R.40-41] TPR adjudications require adherence to the Rules of Evidence and mandate findings based on a clear, cogent, and convincing standard of evidence. Mother’s counsel made no objections. He was silent. He did nothing.

To support its neglect adjudication, the court found that Mother “only paid about $200, which is by far and away insignificant to the amount of child support that she owed during that period of time.” [Tr.66-67;R.56] No competent evidence was presented to support the finding.[Tr.53; 54, lines 7-11] This finding, used by the court to Mother’s prejudice in adjudication, was based on inadmissible hearsay evidence and was contrary to Mother’s direct testimony about her payment of over $700 in support. [Tr.18-19;24-25] DSS did not introduce any records documenting Mother’s support payments or arrearage, nor did it present a child support official as a witness.  Instead, the support evidence was presented during the GAL’s examination of the DSS social worker, Alyson Watson.  It is clear Ms. Watson’s information about the child support was inadmissible hearsay under Evidence Rule 802 that would have been excluded upon proper objection by counsel.[See Tr.53,lines 20-24; 54, lines 7-8] The court used the objectionable evidence to Mother’s prejudice. [R.56,#10] Mother’s counsel made no objection.  He was silent.  He did nothing. 

 There were numerous other objectionable matters counsel allowed by his silence.  For example, though no testimony or public record evidence of any criminal conviction was presented or admitted in the adjudication phase at the termination trial [see transcript for absence], the court considered and made some findings in rendition noting Mother’s three minor misdemeanor criminal convictions years before the birth of her child - one occurring as remote as 1993.[Tr.64] Apparently these matters were contained in hearsay statements in an early GAL report using uncertified documents not from the public record.[Am.R.10,33-35]. These matters were subject to objection and exclusion from consideration by the court under Evidence Rules 403, 404(a)(b), 608(b), and 609. They were prejudicial in the court’s consideration and determination of substance abuse and character issues. In contrast, the SW actually testified she didn’t remember anything about Mother’s criminal history.[Tr.61-62] Mother’s attorney was silent.  He did nothing.

4.
He Made No Closing Argument for Mother. At the conclusion of the adjudication phase, the court directly asked Mother’s attorney: “All right, do you wish to make argument regarding the adjudication phase.” He responded: “No Sir.” [Tr.62] He did nothing and then he said nothing. Likewise, at the conclusion of the disposition phase, again, Mother’s attorney made no argument for her.[Tr.68-69] No identifiable trial strategy justified his inaction and silence; indeed, he advanced no defense theory in her behalf. He signaled complete acquiescence to the court, tantamount to an agreement to TPR without Mother’s informed knowledge or consent. Trial counsel has a duty to meet an objective standard of reasonableness in representing his client during closing argument. See, State v. Matthews, 358 NC 102, 591 SE 2d 535 (2004); State v. Davidson, and In re I.S.K., supra; United States v. Swanson, 943 F.2d 1070 (9th Cir. 1991). Closing argument is not simply a pro forma aspect of a TPR case, but an essential and critical one. See, e.g., Guideline 7.7, IDS Performance Guidelines for Indigent Defense Counsel, Appx. to Brief, pp.4-5. The argument serves to sharpen and clarify the issues for resolution by the trier of fact. It is only after all the evidence is in that counsel for the parties are in a position to present their respective versions of the case as a whole. Only then can they argue the inferences to be drawn from all the testimony, and point out the weaknesses of their adversary's positions. For a parent in TPR, closing argument is the last clear chance to persuade the court that there is insufficient clear, cogent and convincing evidence for a lawful adjudication or that the child’s best interest will not be served in a TPR disposition. See Herring v. New York, 422 US 853, 862(1975). Improper admissions or concessions in a closing argument without a client’s express consent constitute ineffective representation per se. See State v. Matthews, supra. Failing to make any argument for a parent in a TPR case is the worst form of an admission. It acts as a signal to the court, an admission by silence. It is a deficient representation, rendering the hearing palpably unfair for a parent. Here, since he presented no evidence, Mother’s counsel was entitled to the last argument in the case. He did nothing. He said nothing. When DSS came, he did not defend her. He silently yielded Mother’s case, rendering the process unfair. There was no positive advocacy for Mother; indeed, no advocacy at all. The child, his Mother, the interest of justice, and confidence in the outcome require a new trial with effective assistance of counsel.  


B.
THE TRIAL COURT ERRED IN ITS  ADJUDICATION OF NEGLECT GROUNDS UNDER 7B-1111(a)(1) BECAUSE THERE WAS INSUFFICIENT CLEAR, COGENT AND CONVINCING EVIDENCE AT THE TIME OF THE TERMINATION HEARING OF ANY NEGLECT BY MOTHER CAUSING AN IMPACT OR INJURY TO HER CHILD OR OF THE PROBABILITY OF REPETITION OF THE NEGLECT ALLEGED IN THE ORIGINAL PETITION AND WITH THE REQUIRED IMPACT ON THE JUVENILE.

      [Assignments of Error # 15-34,36,37,43,47-50,52,55-57;R.71-79]

The preceding arguments, citations, and factual statements are incorporated in this argument by reference. To establish neglect for TPR, DSS must present clear, cogent and convincing evidence that (1) the child is neglected at the time of the termination hearing, and (2)the child has sustained some physical, mental, or emotional impairment, or there is substantial risk of such impairment, as a consequence of the existing neglect. If the parent has been separated from the child for an extended period, DSS must show the parent has neglected the child in the past and is likely to neglect the child in the future. In re C.W., _NC App_, 641 SE 2d 725 (2007);In re Ballard, 311 NC 708, 319 SE 2d 227 (1984); In re Safriet, 112 NC App 747, 436 SE 2d 898 (1993). Termination may not be based on past conditions that no longer exist. In re L.O.K., 174 NC App 426, 621 SE 2d 236 (2005). Also, a perceived threat or speculation about future harm to a juvenile is not sufficient to support termination of parental rights, though it can support state interference with a parent’s custody rights. See In re Phifer, 67 NC App 16, 312 SE 2d 684 (1984).  Likewise, parental rights may not be terminated solely because a parent is unable to care for her child on account of poverty. NCGS 7B-1111(a)(2).

The only express findings in the Order related to the neglect ground are Findings 7,9,10, and 11.[R.55-56] Finding #7 related to the 2005 neglect adjudication only, and alone it cannot support a conclusion of neglect for TPR. Finding #11 is actually a conclusion of law, and not a proper finding at all. See In re Helms, 127 NC App 505, 491 SE 2d 672 (1997). Portions of each of the findings were based on prior disposition orders or hearsay reports that involved less than the clear, cogent, and convincing evidence standards, were not based on any competent evidence presented at the TPR trial, and should not have been received as a basis for adjudication. For example, there was no clear, cogent, or convincing evidence presented in the TPR adjudication that Mother changed her story. The evidence also did not support the finding she failed to maintain contact with the Department.  The evidence indicated the Department ceased its contact with Mother after June 2006 and didn’t want her to have contact with her child; nevertheless, she called the SW on occasions and maintained contact with the Foster Mother. Portions of the findings are simply unresolved recitations of witness statements or testimony, and not actual or proper findings of fact. See In re Harton, 156 NC App 655, 577 SE 2d 334 (2003). Some of the findings are not supported by the competent evidence - i.e., Mother’s support payments and that she was not receiving counseling (see arguments above).  Some are simply insufficient to support TPR grounds - i.e., her truthful and remote statement of a “tragic incident.” There was no evidence of continued drug use or its impact after June 2006. In contrast, there was evidence of assessment and treatment at the time of the hearing and a drug free screen at Lowes in November 2006. The Court’s findings as a whole and on their face are insufficient to support the neglect conclusion for TPR.  

Mother had complied substantially with her case plan for more than 6 of the 8 months which had passed when the court ceased reunification and began the adoption process in June 2006. See In re Shermer, 156 NC App 281, 576 SE 2d 403 (2003). There was no evidence she had resumed living with Richard or any other man. There was no evidence she had used drugs since June 2006. Though implicit, there were no express orders that she refrain from drugs. There was no evidence her infrequent use of marijuana or prescribed medicines had any impact on her care or the environment of her child.  Mother quit using drugs and she was in an ongoing church counseling program.[Tr.15-16] Certainly, the infrequent or past use of marijuana or other controlled substances cannot constitute sufficient neglect for the extreme sanction of TPR absent some clear showing of a direct nexus with or impact on the child. See In re Stumbo,357 NC 279, 582 SE 2d 255(2003). Neither DSS’ original petition nor the juvenile adjudication for neglect allege any neglect related to drug issues. Mother’s initial substance abuse assessment recommended no treatment. Though not allowed by the court and DSS to see her child, she called and wrote weekly to the Foster Mother about the child. She attended every court hearing, including those resulting in continuances, concerning her child. The court made an erroneous finding about her support payments(see argument above), and it made no findings about Mother’s ability to pay despite clear evidence of her unemployment for most of the relevant periods and at the time the TPR motion was filed.  


C.
THE TRIAL COURT ERRED IN ITS ADJUDICATION OF GROUNDS FOR TERMINATION UNDER  7B-1111(a)(2) BECAUSE THERE WAS INSUFFICIENT CLEAR, COGENT, AND CONVINCING EVIDENCE, FINDINGS, AND/OR CONCLUSIONS THAT MOTHER HAD WILLFULLY LEFT HER CHILD IN OUT OF HOME PLACEMENT FOR MORE THAN 12 MONTHS WITHOUT MAKING REASONABLE PROGRESS IN CORRECTING THE CONDITIONS THAT LED TO THE REMOVAL OF HER CHILD.


     [Ass. of Error 7,17-19,23-25,38-43,47-49,54,55; R.70-73,75-78]

Mother incorporates the preceding arguments and factual statements herein. DW was hospitalized on 4 July 2005. He was not discharged from that care and placed in a therapeutic foster home until 29 September 2005. The initial nonsecure custody order was “entered” on 1 September 2005.[R.4] In re L.L., 172 NC App 689, 698, 616 SE 2d 392, 397 (2005) DSS filed its TPR action by motion on 31 August 2006. DW had not been in an out of home placement as required by the statute for more than 12 months at the time of the filing of the TPR action. In re A.C.F., 176 NC App 520, 626 SE 2d 729 (2006). The child remained hospitalized, where Mother had placed him in July 2005, until 29 September 2005. Also, Mother had not failed to make reasonable progress with regard to the “removal” conditions. In March 2006, the court declared she had complied substantially with her case plan. Soon thereafter, in June 2006, the court denied reunification and DSS denied Mother contact with her child. She didn’t “willfully” leave the child in out of home placement for 12 months. She was denied her son effective June 2006, 8 months after the initial adjudication, and at a time the child required special therapeutic care.  There was no willfulness on Mother’s part, especially under the circumstances of her poverty and the court’s June/July 2006 orders. Further, the court failed to make the required finding or conclusion in its Order regarding Mother’s willfulness. See In re Matherly, 149 NC App 452, 562 SE 2d 15 (2002). The evidence at the hearing indicated Mother had a home and employment, she was in a church counseling program, she paid support from her earnings when employed, she had stopped casual drug use, she kept in regular contact with the foster mother, she completed a parenting class and a domestic violence class, and she had earned an early childhood education certificate with special training to help in the care of DW. Despite no phone, periods of unemployment, and a lack of transportation, she maintained contact.  No evidence was presented of any concerning drug use by Mother between June 2006 and the TPR hearing in August 2007. Indeed neither drug abuse nor psychological issues were the reason for the removal of her child. Mother made the effort. [Tr.41] Moreover, the statute requires the failure of reasonable progress to be with regard to the conditions that led to the removal of DW in 2005 - here, the alleged residence and conduct with Richard. NCGS 7B-1111(a)(2). There was no evidence Mother resided with Richard or any other improper person at any point after 4 July 2005 up to the date of the TPR hearing.  Mother established her own, independent home. She had made substantial, if not complete, progress in correcting the condition that caused the removal of her child. In re Shermer, supra; In re C.W., supra.  


D.  THE TRIAL COURT ERRED IN MAKING BROAD INCORPORATIONS AND FINDINGS AND CONCLUSIONS UNSUPPORTED BY ANY EVIDENCE PRESENTED AT THE TERMINATION TRIAL AND WHICH WERE OTHERWISE UNSUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE.

[Ass. of Error 30-35,44,47,49; R.74,76,77] 

Mother incorporates each of the preceding arguments, factual statements, and citations. In its statements and rendition in adjudication at trial, the court did not receive or “incorporate” reports.[See Tr.4,62]. The trial court made a broad incorporation in finding #12 of its TPR order which purports to incorporate all of the findings of fact in the “prior orders in this matter”. [R.56] All of the factual matters in those prior orders, with the exception of Finding #1 in the original neglect adjudication in 2005 [R.14], were based upon reports and orders in juvenile disposition hearings in which the rules of evidence and the clear, cogent, and convincing standard were not applied.  Incorporating those matters allows an adjudication to be based on less than the required standard of proof for TPR adjudications. Thus the court’s broad incorporation, and the TPR adjudication findings based on such incorporation, of disposition orders and hearsay reports constitute reversible error in the adjudication of grounds. See In re J.S., 165 NC App 509, 598 SE 2d 658 (2004); NCGS 7B-1109(f); Evidence Rule 802. 


E.
THE TRIAL COURT ERRED AND MOTHER AND HER CHILD SUFFERED PREJUDICE BECAUSE OF THE EXTRAORDINARY DELAY IN THE TERMINATION HEARING WHICH WAS NOT HELD UNTIL ALMOST ONE YEAR AFTER THE DATE OF THE FILING OF THE TERMINATION MOTION IN VIOLATION OF NCGS 7B-1109(a).

  [Ass. of Error 10-14,51; R.70-71,78]

The TPR action was filed on 31 August 2006.  The TPR hearing was not held until 16 August 2007, almost a full year later and outside the period required by NCGS 7B-1109(a). For all periods beyond 90 days from the filing, the statute allows continuances only for “extraordinary circumstances” necessary for the administration of justice. NCGS 7B-1109(d). None of the court’s continuance orders entered after November 2006 made specific findings of such extraordinary circumstances. Instead, the court used a lesser standard of “good cause.” Continuances are generally disfavored. The burden of demonstrating the grounds for continuance is placed upon the party seeking it. In re J.B., 172 NC App 1,616 SE 2d 264(2005). The period of delay exceeded 6 months and was egregious. Mother suffered prejudice by the delay. Her parental status was at issue. Her child was only 7 months old when removed. Initially she complied with her case plan for 6 of the 9 months between juvenile adjudication in September 2005 and the decision of the court and DSS in June/July 2006 to end her relationship with DW. She had visitation, then was denied contact, last seeing her child in September 2006.[Tr.40] She was denied the company and familial relationship with her child. She was “losing her mind since [she] lost [her] child.” [Tr.12] See In re R.L., _NC App_ (No. COA06‑1616, 6 November 2007); In re J.Z.M., _NC App_, 646 SE 2d 631 (2007), appeal pending in NC Supreme Court, Docket# 366A07. 

          CONCLUSION
Based on the foregoing arguments and authorities, the lower court’s Order terminating Mother’s parental rights to her child should be vacated, reversed and remanded, and she should be reunited with her son in an appropriate family relationship. 

Respectfully submitted this ____ day of November 2007.
   ____________________________
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Attorney for Mother-Appellant
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     �Many of the facts are taken from hearsay statements contained in the DSS and GAL reports filed by Appellee pursuant to Rule 3A as proposed amendments to the Record, which Mother contends were not introduced or properly received as evidence at the termination trial, but which were received for earlier juvenile disposition purposes under a lesser standard of proof than the clear, cogent, and convincing standard required for a termination adjudication. 


     �The earliest written report is dated 9 August 2005. [Am.R.4] The subsequent reports of DSS, GAL, and medical care providers are inconsistent in some statements of the incident facts, and the trial court never resolved the inconsistencies in any adjudication order based on a clear, cogent and convincing evidence standard.  No evidence was presented at the TPR trial resolving the inconsistencies.  


     �Mother had known Carswell for 3 months at the time of the child’s injury in July. (Tr.6-7)


     �It is unclear whether DSS had any plan for reunification. Reunification is not mentioned in the DSS disposition report. [Am.R.1-3] DSS acknowledged DW required continuing medical care for which Mother did not have training. It is clear, however, that the GAL was emotionally affected and opposed to reunification from the outset. [Am.R.10] 





