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QUESTIONS PRESENTED

***************************************************

I.
WHETHER THE TRIAL COURT ERRED IN FINDING GROUNDS FOR TERMINATION EXISTED UNDER N.C. GEN. STAT. § 7B-1111(a)(1) AND (a)(6).

(Assignments of Error 1-14, 19-22, 27-28; R. at 45-48).

II.
WHETHER The Trial Court Erred in the Best Interests Aspect of the Proceeding by Questioning Respondent in a Manner Which Would Lead a Reasonable Person to Conclude the Trial Court had Prejudged the Case Prior TO any Finding of Grounds for Termination.

(Assignments of Error 2, 15-18, 23-28, 31-34; R. at 45-49).

STATEMENT OF THE CASE


On 25 January 2008, Petitioner Craven County Department of Social Services (Craven County DSS) initially filed a Petition for Termination of Parental Rights. (R. at 8).  On 29 February 2008, Craven County DSS again filed their Petition to Terminate Respondent-Mother’s parental rights, in order to obtain proper service over all necessary parties. (R. at 14-17, 18). Respondent-Mother filed her Response to Petition to Terminate Parental Rights on 10 April 2008. (R. at 26).  Following a hearing on 22 May 2008, the trial court entered its Judgment Terminating Respondent’s Parental Rights pursuant to N.C. Gen. Stat. § 7B-1111(a)(1) and (a)(6) on 24 June 2008. (R. at 28).  Notice of Appeal was originally filed on 2 July 2008. (R. at 35). 


The trial court’s appellate entries were not entered until 21 July 2008 and not received by the Office of the Appellate Defender until 24 July 2008. (R. at 39-40).  On 30 July 2008, Respondent-Mother filed a second Notice of Appeal. (R. at 43).  Contemporaneously with this brief, Respondent-Mother, through their undersigned counsel is also filing a Petition for Writ of Certiorari in order to obtain review of the trial court’s judgment.

STATEMENT OF THE FACTS


On 25 January 2008, Craven County DSS, Petitioner, filed a Petition to Terminate Respondent-Mother’s Parental Rights. (R. at 8). Just over a month later, on 29 February 2008, Petitioner filed a second petition. (T. at 18).  The petition alleged grounds for termination existed under N.C. Gen. Stat. § 7B-1111(a)(1) and (a)(6). (R. at 19).  Specifically, the petition alleged “Respondent/Mother has abused and neglected the juvenile” and “Respondent/Mother is incapable of providing proper care and supervision of the juvenile, such that the juvenile is dependent.” (R. at 19).


The factual allegations stem from an incident on 30 July 2006, when the minor child was left in a cotton field for several hours, allegedly as a result of Respondent-Mother’s substance abuse. (R. at 19-20).  As a result of this incident, the minor child was adjudicated to be an abused juvenile in a separate and earlier proceeding. (R. at 29; T. at 6).  Also as a result of this incident, Respondent-Mother is serving a prison sentence for attempted child abuse. (R. at 30).


The hearing of this matter was held on 22 May 2008.  The trial court elected to hear evidence both for grounds for termination and for disposition in a single hearing. (T. at 15).  Craven County DSS presented testimony by Debra Walker, a social worker employed by Craven County DSS. (T. at 4). Ms. Walker stated her testimony as to the 30 July 2006 incident was based on statements made by Respondent-Mother to an investigator, which were recorded in DSS records. (T. at 8).  Over Respondent-Mother’s objection based on hearsay, Ms. Walker was permitted to testify on 30 July 2006, Respondent-Mother had smoked 20-30 rocks of crack cocaine. (T. at 8).  Respondent-Mother had left the child alone in a cotton field for several hours. (T. at 8).  Respondent-Mother has been incarcerated since, except for one day. (R. at 30).  The 30 July 2006 incident served as the basis for adjudicating the minor child an abused juvenile in a separate proceeding. (R. at 29).

Respondent-Mother testified she had completed the residential DART substance abuse program, while jailed and incarcerated. (T. at 51).  Respondent-Mother had also completed an 8-week after-care program and was taking part in a follow-up 12-week program. (T. at 52-53).  In addition, she is attending NA (Narcotics Anonymous) meetings. (T. at 54).  Respondent-Mother had also taken part in a program called “Mother Read,” which allows inmates to record themselves reading a book to be sent to their children. (T. at 54).  Respondent-Mother, however, was not permitted to send the recordings to C.T., because of DSS’ involvement. (T. at 54-55). Nevertheless, she received a certificate of achievement for her participation in this program. (T. at 55).


Moreover, Respondent-Mother has participated in the Rainbow prison ministry, where she took part in Bible study. (T. at 55).  Further, she had completed a Nail Technology course through Johnston Tech community college, which would help her obtain employment after her release. (T. at 56-57). Once she formally qualified for the “Honor Grade,” Respondent-Mother hoped to attend the Mary Frances treatment program for a second time. (T. at 60).


Respondent-Mother testified “many things” were different from her prior attempts at rehabilitation. (T. at 61).  She testified she had “hit bottom.”  (T. at 60).  

I’ve accepted Jesus Christ in my life, and I’ve changed from within, and, um, I’ve had to deal with a lot of things that happened to me when I was younger that I didn’t deal with at Mary Frances or the other programs for fear of just walking through and having to deal with those emotions, and I’ve been working on those and processing those, and facing my fears.

(T. at 61).  Respondent-Mother testified her actual projected release date from prison was 5 January 2009. (T. at 73).


On cross-examination of Respondent-Mother by counsel for Craven County DSS, the trial court asked a number of follow-up and clarifying questions. (T. at 63-70).  The trial court itself then questioned Respondent-Mother:

Q.
You’ve been in treatment four times?

A.
Yes, sir.

Q. 
And that didn’t work? So, why don’t you think it’s in the best interests of [C.T.] that he be adopted? Why is one any different from the last one?

 . . . .

Q. So what’s different this time?

A. I’ve changed on the inside --.

Q. Why-why -- ?

 . . . .

Q. Well, how many opportunities does [C.T.] get? (pause) He doesn’t even know you. By the time you get out, he’s going to be four years old. Is that fair to him?

(T. at 71-72).


Following the evidence, the trial court determined grounds existed to terminate Respondent-Mother’s parental rights. (T. at 81).  On 24 June 2008, the trial court entered its order terminating Respondent-Mother’s parental rights finding Respondent-Mother had abused the juvenile and Respondent-Mother is incapable of providing proper care and supervision of the juvenile, such that the juvenile is a dependant juvenile and the incapacity would continue for the foreseeable future. (R. at 32).  The trial court further determined it was in the best interests of the child to terminate Respondent-Mother’s parental rights. (T. at 32-33).

STATEMENT OF GROUNDS FOR APPELLATE REVIEW


Respondent’s grounds for appellate review of the trial court’s orders are pursuant to N.C. Gen. Stat. §§ 7A-27(c) (2007) and 7B-1001(a)(6) (2007).

STATEMENT OF STANDARD OF REVIEW


Appellate review of the trial court’s order involves a determination of whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence, whether the findings of fact support the conclusions of law, and whether the conclusions support the trial court’s decree.  In re Shepard, 162 N.C. App. 215, 221-22, 591 S.E.2d 1, 5-6 (2004); Phillips v. Choplin, 65 N.C. App. 506, 309 S.E.2d 716 (1983).  

ARGUMENT

I.
THE TRIAL COURT ERRED IN FINDING GROUNDS FOR TERMINATION EXISTED UNDER N.C. GEN. STAT. § 7B-1111(a)(1) AND (a)(6).
(Assignments of Error 1-14, 19-22, 27-28; R. at 45-48).
A.
The Trial Court Erred in Finding Abuse as a Ground for Terminating Respondent’s Parental Rights under N.C. Gen. Stat. § 7B-1111(a)(1).


The trial court found as a ground for terminating parental rights, the minor child was an abused juvenile pursuant to N.C. Gen. Stat. § 7B-1111(a)(1).  The trial court, however, did not make specific findings explaining how C.T. was abused other than as a result of the original incident where C.T. was left alone in a field, which led to the initial adjudication of abuse and the removal of C.T. from the custody of Respondent-Mother. The trial court appears to rely only on this incident, Respondent-Mother’s incarceration, and Respondent-Mother’s past history of drug abuse to support this finding.  The trial court erred, though, in failing to properly consider the evidence of changed circumstances existing at the time of the termination hearing.


N.C. Gen. Stat. § 7B-1111(a)(1) provides a ground for termination of parental rights exists where the trial court finds the minor to be an abused juvenile under N.C. Gen. Stat. § 7B-101(1).  The trial court in this case failed to make any ultimate finding of fact as to how the juvenile was abused so as to fall under the definitions pursuant to section 7B-101(1). Instead, the trial court appears to have merely relied on the prior abuse adjudication.


In finding a minor is an abused juvenile within the scope of section 7B-1111(a)(1) as a basis for terminating parental rights, the trial court “must admit and consider all evidence of relevant circumstances or events which existed or occurred before the adjudication of abuse, as well as any evidence of changed conditions in light of the evidence of prior abuse and the probability of a repetition of that abuse.” In re Greene, 152 N.C. App. 410, 417, 568 S.E.2d 634, 638 (2002) (emphasis added).  “‘The determinative factors must be the best interests of the child and the fitness of the parent to care for the child at the time of the termination proceeding . . ..’” Id. (quoting In re Beck, 109 N.C. App. 539, 545, 428 S.E.2d 232, 236 (1993) (internal quotations omitted) (citation omitted)) (emphasis in original).  


Thus, the prior adjudication standing alone is insufficient to establish a ground for termination of parental rights without clear, cogent and convincing evidence there is a probability of continued abuse. See In re Parker, 90 N.C. App. 423, 425, 368 S.E.2d 879, 881 (1988).  This Court has noted “In cases of this sort, the decision of the trial court must of necessity be predictive in nature, as the trial court must assess whether there is a substantial risk of future abuse or neglect of a child based on the historical facts of the case.”  In re MacLean, 135 N.C. App. 387, 396, 521 S.E.2d 121, 127 (1999). Here the trial court failed to make any competent findings of fact and failed to address the probability for future abuse as defined by section 7B-101(1).


Under N.C. Gen. Stat. § 7B-101, there are six different definitions of an “abused juvenile”: 

Any juvenile less than 18 years of age whose parent, guardian, custodian, or caretaker: 

a. Inflicts or allows to be inflicted upon the juvenile a serious physical injury by other than accidental means;

b. Creates or allows to be created a substantial risk of serious physical injury to the juvenile by other than accidental means; 

c. Uses or allows to be used upon the juvenile cruel or grossly inappropriate procedures or cruel or grossly inappropriate devices to modify behavior; 

d. Commits, permits, or encourages the commission of a violation of the following laws by, with, or upon the juvenile: first-degree rape, as provided in G.S. 14-27.2; second degree rape as provided in G.S. 14-27.3; first-degree sexual offense, as provided in G.S. 14-27.4; second degree sexual offense, as provided in G.S. 14-27.5; sexual act by a custodian, as provided in G.S. 14-27.7; crime against nature, as provided in G.S. 14-177; incest, as provided in G.S. 14-178; preparation of obscene photographs, slides, or motion pictures of the juvenile, as provided in G.S. 14-190.5; employing or permitting the juvenile to assist in a violation of the obscenity laws as provided in G.S. 14-190.6; dissemination of obscene material to the juvenile as provided in G.S. 14-190.7 and G.S. 14-190.8; displaying or disseminating material harmful to the juvenile as provided in G.S. 14-190.14 and G.S. 14-190.15; first and second degree sexual exploitation of the juvenile as provided in G.S. 14-190.16 and G.S. 14-190.17; promoting the prostitution of the juvenile as provided in G.S. 14-190.18; and taking indecent liberties with the juvenile, as provided in G.S. 14-202.1; 

e. Creates or allows to be created serious emotional damage to the juvenile; serious emotional damage is evidenced by a juvenile's severe anxiety, depression, withdrawal, or aggressive behavior toward himself or others; or 

f. Encourages, directs, or approves of delinquent acts involving moral turpitude committed by the juvenile.

N.C. Gen. Stat. § 7B-101(1).  The trial court here made no ultimate findings of fact demonstrating which of these definitions it was applying or explaining how the juvenile was an abused juvenile for purposes of finding grounds to terminate Respondent-Mother’s parental rights. In re Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002) (trial court is required to make specific ultimate findings of fact as to issues involved in a case and to support its determination).  Here, the only basis supporting a finding of abuse stemmed from the original incident which led to the initial adjudication, which may not be the sole basis for terminating Respondent-Mother’s rights under In re Parker, 90 N.C. App. 423, 425, 368 S.E.2d 879, 881 (1988).


Further, the trial court was not permitted to use the fact of Respondent-Mother’s incarceration, standing alone, as the basis for termination.  “‘Incarceration, standing alone, is neither a sword nor a shield in a termination of parental rights decision.’”  In re P.L.P., 173 N.C. App. 1, 10, 618 S.E.2d 241, 247 (2005) (quoting In re Yocum, 158 N.C. App. 198, 207-08, 580 S.E.2d 399, 405 (1999)).  Instead, the trial court “‘must make an independent determination of whether [abuse] authorizing the termination of parental rights existed at the time of the hearing.’” Id. (quoting In re McDonald, 72 N.C. App. 234, 241, 324 S.E.2d 847, 851 (1984)) (emphasis in original).  The trial court here wholly failed to make this independent determination, and relied solely on Respondent-Mother’s incarceration and the prior abuse adjudication while ignoring the unrebutted evidence of changed circumstances. Consequently, the trial court’s findings of fact on this ground are not supported by the evidence and do not support the trial court’s conclusions of law.
1.
The trial court failed to consider the evidence of changed circumstances presented in this case.


Even if the prior adjudication of abuse, and Respondent-Mother’s incarceration stemming therefrom, were sufficient standing alone to establish the probability of future abuse, the trial court nevertheless erred by failing to consider evidence of changed circumstances.  In this case, Respondent-Mother presented extensive testimony as to how her circumstances had changed since the initial determination of abuse, all reflecting positively on her recovery from substance abuse and ability to be a fit parent.  The trial court, however, erred by failing to consider this evidence.
  


Respondent-Mother had completed the residential DART substance abuse program. (T. at 51).  Respondent-Mother had also completed an 8-week after-care program and was taking part in a follow-up 12-week program. (T. at 52-53).  In addition, she is attending NA (Narcotics Anonymous) meetings. (T. at 54).  Respondent-Mother had also taken part in a program called Mother Read, which allows inmates to record themselves reading a book to be sent to their children. (T. at 54).  Respondent-Mother, however, was not permitted to send the recordings to C.T., because of DSS’ involvement. (T. at 54-55). Nevertheless, she received a certificate of achievement for her participation in this program. (T. at 55).


Moreover, Respondent-Mother has participated in the Rainbow prison ministry, where she took part in Bible study. (T. at 55).  Further, she had completed a Nail Technology course through Johnston Tech community college, which would help her obtain employment after her release. (T. at 56-57). Once she formally qualified for the “Honor Grade,” Respondent-Mother hoped to attend the Mary Frances treatment program for a second time. (T. at 60).


Respondent-Mother testified “many things” were different from her prior attempts at rehabilitation. (T. at 61).  She testified she had “hit bottom.”  (T. at 60).  

I’ve accepted Jesus Christ in my life, and I’ve changed from within, and, um, I’ve had to deal with a lot of things that happened to me when I was younger that I didn’t deal with at Mary Frances or the other programs for fear of just walking through and having to deal with those emotions, and I’ve been working on those and processing those, and facing my fears.

(T. at 61).  Respondent-Mother testified her actual projected release date from prison was 5 January 2009, based on calculation of credits she had received while incarcerated. (T. at 73). 
All of this evidence was unrebutted.  Nevertheless, the trial court improperly failed to consider and weigh this evidence.  Consequently, the trial court’s judgment on this ground is in error and should be reversed.

2.
The trial court’s findings related to changed circumstances are not supported by the evidence.


The trial court made a number of findings of fact related to Respondent-Mother’s incarceration and substance abuse which are not supported by the Record, and in fact demonstrate the trial court’s failure to consider the evidence of changed circumstances at the time of the hearing.
In finding of fact #12, the trial court found Respondent-Mother’s projected release date to be 18 April 2009. (R. at 30). This is not supported by the evidence, as the testimony of Respondent-Mother was her actual projected release date was 5 January 2009 based on credits she received.
 (T. at 73).


In addition, in finding of fact 13, the trial court found: 

Respondent/Mother testified that she has battled with her drug addiction for about 14 years.  She testified that her sobriety during the last almost 20 months of incarceration is “different this time.”  However, she also testified that she felt that way the 4 other times that she sought treatment and was sober.

(R. at 30).  This, however, distorts Respondent-Mother’s testimony. Respondent-Mother’s actual testimony shows while she had sought treatment four other times, and believed she was sober after each of those times, this time was different than the other four times. (T. at 72).  Further, the trial court appears to rely on a sequence of questioning where the attorney for Craven County DSS and the trial court combined to cross-examine Respondent-Mother in a very forceful manner. (T. at 71-72).  However, the evidence of record demonstrated Respondent-Mother explained in detail how she had changed, including completing rehabilitation programs and taking part in NA meetings, bible study, completing community college coursework, and in truly facing the self-esteem and addiction issues she battled. (T. at 51-61, 71).  The trial court itself further ignored the change in circumstance Respondent-Mother had been sober for 20 months at the time of the hearing.  Again, the trial court erred by ignoring this evidence, and failing to consider any evidence of the changed circumstances under Greene. 


In finding of fact #16, the trial court found: “The court finds her serious drug history and tendency to return to drugs even after long periods of sobriety very troubling and fails to find evidence that Respondent/Mother can successfully demonstrate the ability to stay clean outside of incarceration and become a fit parent in the near future.” (R. at 30) (emphasis added).  


This finding perhaps best illustrates the trial court’s misapplication of the law in this matter.  First, the record unequivocally contains evidence Respondent-Mother had taken steps to help her stay sober following her release, including taking part and successfully completing treatment programs and follow-up care programs.  In addition, she specifically testified she had completed the community college coursework in order to make herself more employable in an effort to help her stay sober. (T. at 60-61).  The trial court was required to consider this evidence.  Greene, 152 N.C. App. at 417, 568 S.E.2d at 638. Its failure to do so is error.  In fact, the trial court’s finding it “fails to find evidence” establishes the rationale for the reversal of the trial court’s judgment.  To be clear, the argument is not the trial court was required to accept Respondent-Mother’s testimony or give it greater weight; the argument is the trial court was unconditionally required to at least consider this testimony and evidence.  The trial court failed to consider this testimony as shown by its finding it failed to even find any evidence of changed circumstances.
  Accordingly, the trial court’s order should be reversed based on the trial court’s failure to consider the evidence of changed circumstances.

3.
The trial court erred in relying on hearsay testimony about the prior abuse adjudication in finding the minor juvenile was abused.


The only substantive evidence of the allegations leading to the prior neglect adjudication was from the testimony of Debra Walker, a social worker with Craven County DSS. (T. at 4).  Ms. Walker testified her description of what occurred was based on statements made by Respondent-Mother to an investigator, which in turn were included in the Craven County DSS records. (T. at 8).  Over Respondent-Mother’s objection to this hearsay testimony, Ms. Walker was permitted to testify Respondent-Mother had smoked 20-30 rocks of crack cocaine and left the minor child alone in a field, despite having no personal knowledge of these events. (T. at 7-8).  The trial court further erroneously found in finding #14, Respondent-Mother testified she smoked 20 rocks of crack cocaine. (R. at 30). However, Respondent-Mother did not testify to this, and this finding appears to be derived from the prior hearsay testimony of Ms. Walker.


Hearsay is defined by statute as “a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.” N.C. Gen. Stat. § 8C-1, Rule 801 (2006).  Absent an exception, hearsay is not admissible. N.C. Gen. Stat. § 8C-1, Rule 802 (2007).  Here, Petitioner and the trial court apparently admitted the testimony on the belief it constituted an admission by Respondent-Mother.  However, this ignores the fact these statements were not made to Ms. Walker, but rather to an investigator who then recorded the statement in a DSS record.  


As trial counsel correctly noted, Ms. Walker was testifying to the statements in the DSS records, which were not made to her. (T. at 7-8).  Petitioner offered no basis for any exception to the hearsay rule for Ms. Walker’s testimony as to the contents of the DSS records.  Thus, the trial court erred in admitting this testimony. See In re Mashburn, 162 N.C. App. 386, 391, 591 S.E.2d 584, 588-89 (2004); In re Dula, 143 N.C. App. 16, 19-20, 544 S.E.2d 591, 594 (2001); see also In re Gallinato, 106 N.C. App. 376, 416 S.E.2d 601 (1992).

B.
The Trial Court Erred in Finding Dependency as a Ground for Terminating Respondent’s Parental Rights Under N.C. Gen. Stat. § 7B-1111(a)(6).

N.C. Gen. Stat. § 7B-1111(a)(6)(2006) provides a ground to terminate parental rights where the trial court finds a parent is “incapable of providing proper care and supervision of a juvenile such that the juvenile is dependent within the meaning of N.C. Gen. Stat. § 7B-101, and that there is a reasonable probability that such incapability will continue for the foreseeable future.”  The statute defines “incapability” as, inter alia, mental retardation, mental illness, or any other cause or condition that renders the parent “unable or unavailable to parent the juvenile and the parent lacks an appropriate alternative child care arrangement.” Id. 


In this case, prior to the trial court’s judgment terminating Respondent-Mother’s parental rights, there had been no adjudication of dependency.  The only adjudication had been of the one incident of abuse. (R. at 29). The trial court made no finding Respondent-Mother was incapable of providing proper care and supervision of the minor child due to her substance abuse. In re Scott, 95 N.C. App. 760, 763, 383 S.E.2d 690, 691-92 (1989) (termination of parental rights reversed on basis of dependency where even though mother admitted to a personality disorder, petitioner failed to present evidence disorder rendered her incapable of caring for her children). Indeed, Craven County DSS presented absolutely no evidence of Respondent-Mother’s incapability to raise the child, other than relying on her temporary incarceration.  Moreover, the trial court failed to make any finding Respondent-Mother was incapable of arranging appropriate child care arrangements.  In fact, the Craven County DSS Petition wholly failed to allege Respondent-Mother was incapable of providing appropriate alternative child care. (R. at 19).


In this regard, this case is controlled by In re Clark, 151 N.C. App. 286, 289-90, 565 S.E.2d 245, 247-48 (2002), which reversed a termination of parental rights on this ground.  In Clark, the appellant, the father of the minor child, was incarcerated. Id.  The trial court made no finding the father was incapable of parenting the child due to any condition and there was no evidence of such incapability. Id.  This Court noted the father’s incarceration was temporary and relied on the father’s testimony as to his projected release date. Id.  


In this case, Respondent-Mother testified her projected release date is 5 January 2009.
 (T. at 73).  The trial court, in the case at bar, also ignored evidence of the strides Respondent-Mother had made while in prison towards making herself sober and employable in anticipation of her release.


In Clark, this Court further criticized the trial court for failing to address the issue of whether the father was capable of making alternative child care arrangements. Id.  Here, this issue was never addressed by DSS, and it was never alleged. Tus, Respondent-Mother was not given the opportunity to demonstrate alternative child care arrangements. Moreover, the trial court made no findings of fact on this issue. Consequently, the trial court’s findings of fact  on this ground do not support the trial court’s conclusions of law.

II.
The Trial Court Erred in the Best Interests Aspect of the Proceeding by Questioning Respondent in a Manner Which Would Lead a Reasonable Person to Conclude the Trial Court had Prejudged the Case Prior TO any Finding of Grounds for Termination.

(Assignments of Error 2, 15-18, 23-28, 31-34; R. at 45-49).


“Best interest determinations are conclusions of law because they require the exercise of judgment.” In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997).  “[I]f a finding of fact is essentially a conclusion of law it will be treated as a conclusion of law which is reviewable on appeal." In re M.R.D.C., 166 N.C. App. 693, 697, 603 S.E.2d 890, 893 (2004) (quotation and citation omitted), disc. review denied, 359 N.C. 321, 611 S.E.2d 413 (2005). In this case, the trial court found and concluded it was in the best interest of the minor child for Respondent-Mother’s parental rights to be terminated.


A termination of parental rights proceeding is a two-part process.  “‘Once the petition has proven th[e] ground [for termination] . . . [T]he court then moves to the disposition stage, where the court’s decision to terminate parental rights is discretionary.’”  In re P.L.P., 173 N.C. App. at 8, 618 S.E.2d at 246. In this case, the trial court combined the two phases and heard evidence as to both adjudication and disposition in one hearing.  While this alone may not be objectionable, the trial court during the evidence took part in specific cross-examination of Respondent-Mother which would directly imply to a reasonable person, the trial court had already judged the evidence and determined grounds existed to terminate parental rights and it was in the child’s best interest to do so.


Throughout Petitioner’s cross-examination of Respondent-Mother, the trial court repeatedly stepped in to ask clarifying questions to assist Petitioner’s attorney or to interject its own questions. (T. at 63-70).   Again, in and of itself, this is not necessarily objectionable. However, at some point during the examination, the entire questioning process became a tag-team examination of Respondent-Mother by both the trial court and Petitioner’s attorney. (T. at 70-72). The trial court’s clarifying questions became more pointed, asking multiple rhetorical questions which Respondent-Mother was given no opportunity to answer, and ultimately to the point of indicating a potential direct expression of opinion. (T. at 71-72).  Specifically, the trial court ultimately asked “Well, how many opportunities does [C.T.] get? (pause) He doesn’t even know you. By the time you get out, he’s going to be four years old. Is that fair to him?” (T. at 72) (emphasis in transcript).


Respondent-Mother respectfully submits this constitutes an improper statement on behalf of the trial court which would lead a reasonable person to believe the trial court had prejudged the evidence, and determined to terminate the parental rights of Respondent even prior to finding grounds upon which to even address the best interests analysis.


“‘The law imposes on the trial judge the duty of absolute impartiality. The trial judge also has the duty to supervise and control a defendant's trial, including the direct and cross-examination of witnesses, to ensure fair and impartial justice for both parties.’” State v. Curry,  171 N.C. App. 568, 577, 615 S.E.2d 327, 333 (2005) (quoting State v. Fleming, 350 N.C. 109, 125-26, 512 S.E.2d 720, 732 (1999)).  “‘In evaluating whether a judge’s comments cross into the realm of impermissible opinion, a totality of the circumstances test is utilized.’” Id.  In this case, the trial court’s questioning and comments went well beyond any need to clarify Respondent-Mother’s testimony and, objectively construed, demonstrate the trial court had determined to terminate Respondent’s parental rights, even prior to judicially finding grounds for termination. Consequently, Respondent-Mother was deprived of a fair hearing on the disposition phase of this case, and the trial court’s judgment terminating her parental rights should be reversed.

CONCLUSION

Wherefore for the foregoing reasons, Respondent-Mother respectfully requests this Court to reverse the trial court’s 24 June 20088 Order Terminating her Parental Rights.

Respectfully submitted this the ___ day of September, 2008.
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Tobias S. Hampson
� The trial court did not reject this testimony as not credible or on any other ground; it simply and improperly ignored this testimony.


� The trial court apparently relied on testimony of Debra Walker as to the projected release date, however, this testimony failed to incorporate the evidence of Respondent-Mother’s credits related to her sentencing.


� The trial court’s reliance on the fact Respondent-Mother was incarcerated while making these great strides is also another example of the trial court using the fact of Respondent-Mother’s incarceration as a sword against her. See In re P.L.P., 173 N.C. App. at 10, 618 S.E.2d at 247.


� As noted above, the trial court’s finding Respondent’s release date was in April 2009 is not supported by the evidence. (R. at 30).
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