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QUESTIONS PRESENTED

I.
DID THE EVIDENCE SUPPORT THE IDENTICAL PARAGRAPHS UNDER EACH GROUND FOR TERMINATION OF PARENTAL RIGHTS FINDING THAT THE MOTHER HAD FAILED TO MAINTAIN STABLE AND APPROPRIATE HOUSING? 

II.
DID THE EVIDENCE SUPPORT THE IDENTICAL PARAGRAPHS UNDER EACH GROUND FOR TERMINATION OF PARENTAL RIGHTS FINDING THAT THE MOTHER WAS INCAPABLE OF PARENTING THE MINOR CHILDREN?

III.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT THE RESPONDENT MOTHER NEGLECTED THE MINOR CHILDREN IN THAT THERE WAS NEITHER SUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS OF FACT NOR SUFFICIENT FINDINGS OF FACT TO SUPPORT THE CONCLUSIONS OF LAW? 

IV.
DID THE TRIAL COURT ERR IN FINDING AND CONCLUDING THAT THE RESPONDENT MOTHER WILLFULLY LEFT THE CHILDREN IN FOSTER CARE FOR MORE THAN TWELVE (12) MONTHS WITHOUT SHOWING TO THE SATISFACTION OF THE COURT THAT REASONABLE PROGRESS UNDER THE CIRCUMSTANCES HAS BEEN MADE IN CORRECTING THOSE CONDITIONS WHICH LED TO THE REMOVAL OF THE CHILDREN IN THAT THERE WAS NEITHER SUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS OF FACT NOR SUFFICIENT FINDINGS OF FACT TO SUPPORT THE CONCLUSION OF LAW?  


STATEMENT OF THE CASE
  
Juvenile Petitions alleging neglect and dependency of the minor children were filed on or about 15 April 2005 by the Randolph County Department of Social Services (hereinafter, Randolph County DSS) ( R pp. 3-6, 9-12, 15-18, 21-24).  Non-Secure Custody Orders were entered on the same date ( R p. 7-8, 13-14, 19-20, 25-26).  On 22 December 2005, the minor children were adjudicated neglected juveniles ( R pp. 106-11).  A dispositional order was entered on the same date ( R pp. 106-11).  A review hearing was held on 2 March 2006 ( R pp. 125-29).  Permanency planning hearings were held on 30 March 2006 ( R pp. 140-44), 28 September 2006 ( R pp. 156-61), 21 March 2007 ( R pp. 175-80) and 12 September 2007 ( R pp. 197-205).

Petitions to Terminate Parental Rights (hereinafter, TPR) were filed in reference to the four minor children on or about 17 September 2007 ( R pp. 208-29, 233-53, 257-77, 281-301).  The Respondent-mother was served with the Petitions by personal service on or about 26 September 2007 ( R pp. 230-31, 254-55, 278-79, 302-03).

A pre-hearing order in regard to the TPR was entered on 21 November 2007 ( R pp. 305-07).  A Continuance Order in reference to the TPR hearing was entered on 18 December 2007 ( R pp. 307- 08).  The TPR matter came before the Honorable James P. Hill for hearing beginning on 2 January 2008.  However, the matter was continued after appointing counsel and Guardians ad Litem for Respondent-parents ( R pp. 309-10; T pp. 1-12).  Subsequent continuance orders were entered on 27 February 2008 ( R p. 314), 26 March 2008 ( R p. 316) and 9 April 2008 ( R p. 318).  The hearing of the TPR matter resumed for the case-in-chief before the Honorable Michael A. Sabiston on 7 May 2008 ( T pp. 12-76), and carried-over to additional dates of 25 June 2008,  ( T pp. 76-139), 10 September 2008 ( T pp. 139-91), 19 November 2008 ( T pp. 191-46), 5 December 2008 ( T pp. 246-363).  Orders were entered on 23 January 2009 and filed on 23 January 2009 terminating the parental rights of the Respondent-parents for each minor child ( R pp. 352-57, 259-65, 367-72, 374-80).  The Orders were served by the DSS attorney on 28 January 2009 ( R pp. 358, 366, 373, 381).  The Respondent-mother filed Amended Notices of Appeal on 6 February 2009 ( R pp. 400-07).    

The Respondent-mother filed a Proposed Record on Appeal on 16 March 2009 ( R p. 415).  The Record on Appeal for the Respondent-mother was served on 30 March 2009 ( R p. 418). 


STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW
Jurisdiction for this appeal is granted by N.C. Gen. Stat. §7B-1001(a)(6)(2007).  The Orders Terminating Parental Rights were entered on 23 January 2009 and filed on 23 January 2009 pursuant to a hearing conducted on 7 May 2008, 25 June 2008, 10 September 2008, 19 November 2008 and judgment entered on 5 December 2008 ( R pp. 352-57, 259-65, 367-72, 374-80).  These Orders are considered final and subject to appeal by the Juvenile Code as cited above.  The Respondent-mother, Ms. C, timely filed her written Notices of Appeal on 6 February 2009 ( R p. 400-07).      


STATEMENT OF THE FACTS
Ms. C is the mother of four minor children – C.S. (age 5), F.C. (age 9), Z.C. (age 11), and B.C. (age 14)(T pp. 7, 9, 15, 21).  She resides in Siler City, NC in a three-bedroom house, along with her parents and the children of her recently-deceased sister (T pp. 202-203).  She currently receives Social Security Disability income (SSI) in the amount of $424.17 per month ( R p. 141, T p. 200).  She assists her parents in paying for the utility costs for the home by paying $100.00 per month, contributing her food stamps to the household and assisting in the care of her sister’s two children (T p. 201).  She maintains a drivers license, although she is not currently driving because she does not have insurance due to the high cost because of a number of traffic tickets ( T p. 198-99).          

Ms. C’s children were removed from her care in April 2005 because she was having problems with supervising the children properly, she had not obtained proper medical care for F.C., and she did not have a stable home for the children ( R pp. 3-5, 9-11, 15-17, 21-23).  Upon adjudication of the petition, the court found that the minor children were beyond the control of the mother and the maternal grandparents, that the mother made ineffectual attempts to get two children out of the street, that the mother was unable to get Z.C. out of a tree which he had climbed, and that F.C. had burned herself with a butane lighter and the mother did not take action to remove the child from the situation to prevent the burn from occurring, nor did she take action to seek medical attention for the child until the Chatham County DSS insisted she do so ( R pp. 107).  

From the time the children entered the care of the Randolph County DSS, the mother began earnestly seeking employment ( R p. 31), and worked with Vocational Rehabilitation Services for job training ( R p. 99).  In April 2005 she made an appointment at the Sandhills Mental Health Center for an intake ( R p. 31), and began attending skills building sessions at the mental health center ( R p. 73).  She was provided with a case manager through the mental health center who assisted her with accessing services and applying for benefits, including Food Stamps and SSI ( R p. 99, T p. 197-98) [She was subsequently approved for SSI benefits effective 1 April 2006 ( R p. 141)].  She also received individual counseling through Chatham Counseling ( R p. 111).  Ms. C faithfully maintained her appointments with her counselor( R p. 114, 127).  Ms. C completed parenting classes through DSS, and reported that “they were helpful and she learned a lot” ( R p. 99, 108).  

Ms. C attended visits regularly with the children and was very appropriate with the children and had good interaction during visitation ( R pp. 99, 108; T p. 38).  Ms. C brought food, clothes, sports equipment and money for the children to visits(T p. 196, 210-211)  And, she remembered all of their birthdays with cards and balloons ( T pp. 196, 210).  Ms. C diligently kept in contact with the social worker to inquire about the welfare of the children ( R p. 114, 126).  

Ms. C and her parents moved to a different home in November 2005 than the home they were in when Ms. C’s children were removed from her care (T p. 28).  Later, in March 2007, they moved into the home in which they currently reside (T p. 29). Ms. C’s father works full-time driving a tractor-trailer for a local company in Siler City (T pp. 224, 234).  He is making monthly mortgage payments on the home in which they reside (T p. 232).  He doesn’t drink, doesn’t smoke, has a good driver’s license and tries to take care of his health (T p. 234).  His only health problems are high blood pressure and loss of hearing.  He goes to the doctor every three months to keep a check on his blood pressure (T p. 234).  Ms. C’s father receives medical benefits through his employer (T p. 234). 
A home study on the maternal grandparents’ home was requested by the court from Chatham County DSS on 2 March 2006 ( R p. 128).  Chatham County never conducted a home study of the maternal grandparents’ home, but wrote a letter dated 6 April 2006 stating that they would not support placement with the grandparents (T p. 331).  Neither Chatham County DSS nor Randolph County DSS provided any specific reasons why the grandparents’ home was inappropriate ( R pp. 1-418).   

Ms. C was asked to cooperate with a psychological evaluation ( R p. 50).  A psychological evaluation was performed by Chris Sheaffer, Ph.D., on 7 June 2005. Dr. Sheaffer did not re-evaluate Ms. C after she had participated in vocational rehabilitation, parenting classes, counseling, or mental health case management. 

Prior to March 2006, Ms. C began to have unsupervised visitation with the minor children ( R p. 114, 127). 
However, on 2 March 2006, the court ordered that reunification efforts with the parents shall cease and that visitation shallould be supervised ( R p. 128-29).  At the Permanency Planning Hearing on 30 March 2006, the court found that the mother continued to attend her counseling appointments, to attend visitation with the minor children, and to call the social worker to inquire about the welfare of the children ( R p. 142).  However, the permanent plan was changed to adoption ( R p. 144).  On 28 September 2006, the Randolph County DSS was ordered to file a Petition to terminate parental rights of the parents within sixty days of the entry of the order ( R p. 160).  

The Petitions to terminate parental rights were filed on 19 September 2007 ( R pp. 208-29, 233-53, 257-77, 281-301).  A termination of parental rights hearing was conducted on 7 May 2008, 25 June 2008, 10 September 2008, 19 November 2008 and judgment entered on 5 December 2008 before the Honorable Michael A. Sabiston, District Court Judge (T pp. 1-363).  The Orders Terminating Parental Rights were entered on 23 January 2009 and filed on 23 January 2009.  The Respondent-mother’s parental rights were terminated based on two grounds: (1) neglect, and (2) willfully leaving the children in foster care for more than twelve (12) months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the children.  Upon reaching the disposition of the matter, the court determined that it was in the best interest of the children to terminate parental rights ( R pp. 352-57, 259-65, 367-72, 374-80).         


ARGUMENT

V. THE EVIDENCE DID NOT SUPPORT THE IDENTICAL PARAGRAPHS UNDER EACH GROUND FOR TERMINATION OF PARENTAL RIGHTS FINDING THAT THE MOTHER HAD FAILED TO MAINTAIN STABLE AND APPROPRIATE HOUSING. 

Assignments of Error Nos. 2 and 3

R pp. 354, 361-62, 369-70, 376-77 
II.
THE EVIDENCE DID NOT SUPPORT THE IDENTICAL PARAGRAPHS UNDER EACH GROUND FOR TERMINATION OF PARENTAL RIGHTS FINDING THAT THE MOTHER WAS INCAPABLE OF PARENTING THE MINOR CHILDREN.

Assignments of Error Nos. 2 and 3

R pp. 354, 361-62, 369-70, 376-77

Arguments I and II will be argued together.

A.
Standard of Review
The trial court’s findings of fact must be based on clear, cogent and convincing evidence.  On appeal, the trial court’s findings of fact are conclusive if they are supported by any competent evidence.  In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991).  In a termination of parental rights matter, the petitioner must establish by clear, cogent and convincing evidence at the adjudicatory stage that sufficient grounds exist to terminate parental rights.  In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  “Clear, cogent and convincing describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt.[ ] It has been defined as ‘evidence which should fully convince.’” N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323 (1985)(citations omitted).  “This Court has required strong evidence to support termination.”  In re Nesbitt, 147 N.C. App. 349, 555 S.E.2d 649 (2001).  

B.
The trial court used identical findings of fact to support each of the grounds to terminate the parental rights of the mother.
There were separate orders prepared for each minor child ( R pp. 352-57, 359-65, 367-72, 374-80).  For each child the parental rights of the Respondent-mother were terminated based on the grounds of neglect and willfully leaving the minor child in foster care for more than twelve months without making reasonable progress under the circumstances.  And, the findings for each ground were identical: the mother’s failure to maintain stable and appropriate housing and the mother’s incapability of parenting the minor child ( R pp. 354-56, 361-64, 369-71, 376-79).    

C.
The mother was in stable and appropriate housing at the time of the hearing for termination of parental rights.
The four minor children in this matter were removed from the care of the Respondent-mother on 15 April 2005.  At that time she was living with the maternal grandparents, having lost her Section 8 housing ( R pp. 107).  By the Petitioner’s own evidence, Ms. C has continued to reside with the maternal grandparents since April 2005 (T pp. 28-29).  Ms. C and her parents moved to a different home in November 2005 than the home they were in when Ms. C’s children were removed from her care (T p. 28).  Later, in March 2007, they moved into the home in which they currently reside (T p. 29).  Although they previously lived in a two-bedroom home, they now live in a three-bedroom home ( R p. 202).  Ms. C’s father is making regular monthly mortgage payments on this home ( R p. 232).  Ms. C, her parents and the children of her recently-deceased sister reside together in the home ( T pp. 202-203).  

A home study on the maternal grandparents’ home was requested by the court from Chatham County DSS on 2 March 2006 ( R p. 128).  Chatham County never conducted a home study of the maternal grandparents’ home, but wrote a letter dated 6 April 2006 stating that they would not support placement with the grandparents (T p. 331).  

The Petitioner presented no evidence at the hearing for termination of parental rights regarding why the grandparents’ home was not stable or why the home was inappropriate.  During the testimony of Ms. Allman, the social worker, the court asked this question: 

Q.  When, um, you said that you advised her she needed to find a place by herself, that, uh, I assuming that was not just a Department policy or something but there was something about her parents background or lifestyle or something that somebody else was going to testify to that made them, uh, unacceptable to DSS as a, as a placement resource.

A.  That’s correct.            
(T p. 69).

However, the Petitioner never presented any further testimony regarding the issue of the grandparents’ home except a worker from Chatham County DSS who testified in order to authenticate the letter from Chatham County DSS.  This person had not even written the April 2006 letter and had no personal knowledge to present any information about the grandparents (T pp. 176-180).   

There was simply no evidence presented by the Petitioner to support the finding that the mother failed to maintain stable and appropriate housing.  Therefore, that finding should be stricken in regard to both grounds as contained in the Orders for each of the minor children.

D.
The basis for the finding that the mother was incapable of parenting, and the sentences following under the same paragraph, were not based on relevant evidence.

The trial court found that the Respondent-mother was incapable of parenting the minor children (R pp. 354, 361-62, 369-70, 376-77).  The basis of this finding was Dr. Chris Sheaffer’s evaluation which was conducted on one day – 7 June 2005 – more than three years prior to the termination of parental rights hearing ( R pp. 117-121).  Dr. Sheaffer did not conduct a follow-up examination, nor was any such examination presented by any other witness.  

The orders state as a finding under each ground:

Dr. Sheaffer concluded that the Mother’s intellectual and academic functioning are below the 1st percentile and reflect very poor ability to incorporate new information and to use cognitive coping skills.  The Mother’s intellectually [sic.] ability falls within the mental retardation range and she is significantly below average functioning.  The Mother is marginally capable of taking care of herself but not able to care for high-needs children without help.  The mother does not have an active understanding of how to care for the minor child.  The Mother is unable to maintain support for her [sic.] and others.  The Mother has significant deficiencies in the cognitive process which renders [sic.] her unable to make the cognitive connections required to parent small children especially a small child with the problems that the minor child has.

( R pp. 354-55, 361-62, 369-70, 376-77).   

Upon direct examination, the Petitioner specifically asked Dr. Sheaffer whether Ms. C’s cognitive ability would change over time.  Dr. Sheaffer stated that I.Q. scores are “considered to be a stable measure rather than something that is expected to change significantly.”  (T pp. 98-99)  Dr. Sheaffer was surprised, however, when he learned during his examination that Ms. C had a driver’s license.  He stated that it was “very surprising given her level of performance.”  He stated that she was the only person of her cognitive level he had met who had been able to get and retain a driver’s license (T p. 93).  

Dr. Sheaffer was not asked whether functional abilities change.  He testified that in 2005 he administered an interview regarding self-help skills and parenting skills (T p. 87).  At that time, based on her responses to his hypothetical questions regarding parenting, his subjective scoring method showed that she displayed deficits in her ability to respond to parenting situations (T p. 91).  However, this was prior to her completion of parenting classes, prior to her weekly supervised visitation, and prior to her individual therapy.  

Dr. Sheaffer also asked the mother questions about self-care and employment, which he determined showed her to be in the “marginally self-capable range.” (T p. 92).  Again, this was prior to Ms. C receiving services to assist her in becoming more capable in these areas.  And, Dr. Sheaffer made no statement at the hearing to indicate whether or not her status could have changed since 2005.

It is clear that this finding was based in its totality on Dr. Sheaffer’s evaluation and testimony.  This evidence was not relevant due to the remoteness in time of the administration of the evaluation and the lack of support for its conclusions at the time of the hearing three years later.  Therefore, there was not sufficient clear, cogent and convincing evidence to support the finding of fact that the mother was incapable of parenting the minor children and all remaining allegations in the paragraph, which was identical for each ground and identical for each child except for the final sentence which was tailored slightly based upon the child’s individual diagnoses ( R pp. 354-56, 361-64, 369-71, 376-79). 

III.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT THE RESPONDENT MOTHER NEGLECTED THE MINOR CHILDREN IN THAT THERE WAS NEITHER SUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS OF FACT NOR SUFFICIENT FINDINGS OF FACT TO SUPPORT THE CONCLUSIONS OF LAW.  

Assignments of Error Nos. 2, 4, 6, 8
R pp. 354-56, 361-64, 369-71, 376-79
A.
Standard of Review.

In a termination of parental rights matter, the petitioner must establish by clear, cogent and convincing evidence at the adjudicatory stage that sufficient grounds exist to terminate parental rights.  In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  “The standard of appellate review of the trial court’s conclusion that grounds exist for termination of parental rights is whether the trial judge’s findings of fact are supported by clear, cogent, and convincing evidence, and whether these findings support its conclusions of law.”  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).  The trial court’s conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions of law.  Id.              B.
Analysis.
The first ground on which the trial court terminated Ms. C’s parental rights was neglect pursuant to Section 1111(a)(1) of Chapter 7B of the North Carolina General Statutes which states the following:

The parent has . . . neglected the juvenile.  The juvenile shall be deemed to be . . . neglected if the court finds the juvenile to be . . . a neglected juvenile within the meaning of G.S. 7B-101. 

N.C. Gen. Stat. § 7B-1111(a)(1)(2008).

“An adjudication of neglect warranting termination of parental rights must be proved by clear, cogent, and convincing evidence that the child is a neglected juvenile as defined by N.C. Gen. Stat. § 7B-101(15).” In re J.G.B., 177 N.C. App. 375, 381; 628 S.E.2d 450, 455 (2006). 

The definition of neglect as found in section 101(15) of Chapter 7B of the North Carolina General Statutes reads:

A juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.  In determining whether a juvenile is a neglected juvenile, it is relevant whether that juvenile lives in a home where another juvenile has died as a result of suspected abuse or neglect or lives in a home where another juvenile has been subject to abuse or neglect by an adult who regularly lives in the home. 

N.C. Gen. Stat. § 7B-101(15)(2008).  
The trial court in this case determined that Ms. C had neglected her children based on two paragraphs which found that she had failed to maintain stable and appropriate housing and that she is incapable of parenting the minor children ( R pp. 354, 361, 369, 376).  As argued above, there was no evidence presented that Ms. C failed to maintain stable and appropriate housing and the finding that she was incapable of parenting the minor children was not based on relevant evidence due to the length of time that had passed since the psychological evaluation had been obtained.  However, even if either or both of those findings are deemed to be supported by the evidence, they cannot support the conclusion of law that she neglected the minor children.  

The North Carolina Supreme Court held in In re Ballard, 311 N.C. 708, 715, 319 S.E. 2d 227, 232 (1984), that although evidence of neglect of a parent prior to losing custody of a child, including the adjudication of neglect, is admissible to terminate parental rights, the trial court “must also consider any evidence of changed conditions in light of the evidence of prior neglect and the probability of a repetition of neglect.[ ] The determinative factors must be the best interest of the child and the fitness of the parent to care for the child at the time of the termination proceeding.”  (Citation omitted).  The Court further stated that the trial court must resolve the ultimate issue of whether neglect is present at that time.  “The petitioner seeking termination bears the burden of showing by clear, cogent and convincing evidence that such neglect exists at the time of the termination proceeding.”  Id. at 716, 319 S.E.2d at 232.    

In In re Stewart Children, 82 N.C. App. 651, 654, 347 S.E.2d 495, 497 (1986), this court stated: “The trial court’s order must reflect that the termination of parental rights for neglect was based on an independent determination of existing neglect or a determination that conditions exist which will in all probability precipitate a repetition of neglect.”  

The minor children were removed from Ms. C because she was having problems with supervising the children properly, she had not obtained proper medical care for F.C., and she did not have a stable home for the children ( R pp. 3-5, 9-11, 15-17, 21-23).  At that time the family had just recently been evicted from Section 8 housing and had gone to live with the maternal grandparents ( R p. 107).  There were no allegations that the burn F.C. received was a non-accidental injury, although DSS alleged that the mother should have supervised F.C. more adequately and should have recognized the need for medical attention ( R p. 107).  There were never any allegations of alcohol or drug abuse.  

The trial court made findings of fact at the TPR hearing that Ms. C neglected the minor children due to her failure to maintain stable and appropriate housing and due to her incapability of parenting the minor children.  Ms. C has continued to reside with the maternal grandparents since April 2005 (T pp. 28-29).  They moved from the home in which they were residing when the children were removed and they are now residing in a three-bedroom home which the maternal grandfather is purchasing (T pp. 202, 232).  There are no findings to show how the mother’s current housing situation creates an injurious environment for the minor children.   

The trial court also made a finding of fact that Ms. C was incapable of parenting the minor children.  Ms. C cooperated with a psychological evaluation performed by Chris Sheaffer, Ph.D., on 7 June 2005 ( R pp. 117-21).  The orders state as a finding under the neglect ground:

Dr. Sheaffer concluded that the Mother’s intellectual and academic functioning are below the 1st percentile and reflect very poor ability to incorporate new information and to use cognitive coping skills.  The Mother’s intellectually [sic.] ability falls within the mental retardation range and she is significantly below average functioning.  The Mother is marginally capable of taking care of herself but not able to care for high-needs children without help.  The mother does not have an active understanding of how to care for the minor child.  The Mother is unable to maintain support for her [sic.] and others.  The Mother has significant deficiencies in the cognitive process which renders [sic.] her unable to make the cognitive connections required to parent small children especially a small child with the problems that the minor child has.

( R pp. 354, 361, 369, 376). 

Since the psychological evaluation was performed only two months after the removal of the children from the care of the mother, the trial court had the obligation to determine whether or not the mother’s condition adversely impacts the children at the time of the hearing.

In In re Phifer, 67 N.C. App. 16, 312 S.E.2d 684 (1984), this court held that the findings must show that the respondent’s behavior has an adverse impact on the child.  In Phifer, although there was a finding of fact that the mother had abused alcohol, that in and of itself was not a sufficient basis for an adjudication of termination of parental rights for neglect without proof of an adverse impact on the child.  In In re Evans, 81 N.C. App. 449, 452, 344 S.E.2d 325, 327 (1986), this court differentiated the standard required for neglect at termination of parental rights versus adjudication as follows: “There is a substantive difference between the quantum of adequate proof of neglect and dependency for purposes of termination and for purposes of removal.  The most significant difference is that while parental rights may not be terminated for threatened future harm, the DSS may obtain temporary custody of a child when there is a risk of neglect in the future.”  

Ms. C has cooperated with all services, has maintained a good lifestyle, and has shown love and care for her children.  Clearly, conditions had changed since the original finding of neglect at adjudication.  The findings made by the trial court, if accepted, are not sufficient to show that neglect existed at the time of the termination hearing, or that the specific actions or inactions of the mother have a present adverse impact on the children.  Therefore, the trial court’s Conclusion of Law that Ms. C neglected the children was not supported by sufficient Findings of fact, and the trial court erred in reaching this Conclusion. 

IV.
THE TRIAL COURT ERRED IN FINDING AND CONCLUDING THAT THE RESPONDENT MOTHER WILLFULLY LEFT THE CHILDREN IN FOSTER CARE FOR MORE THAN TWELVE (12) MONTHS WITHOUT SHOWING TO THE SATISFACTION OF THE COURT THAT REASONABLE PROGRESS UNDER THE CIRCUMSTANCES HAS BEEN MADE IN CORRECTING THOSE CONDITIONS WHICH LED TO THE REMOVAL OF THE CHILDREN IN THAT THERE WAS NEITHER SUFFICIENT EVIDENCE TO SUPPORT THE FINDINGS OF FACT NOR SUFFICIENT FINDINGS OF FACT TO SUPPORT THE CONCLUSION OF LAW.  

Assignments of Error Nos. 3, 4, 7, 8

R pp. 354-56, 361-64, 369-71, 376-79

A.
Standard of Review
In a termination of parental rights matter, the petitioner must establish by clear, cogent and convincing evidence at the adjudicatory stage that sufficient grounds exist to terminate parental rights.  In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997).  “The standard of appellate review of the trial court’s conclusion that grounds exist for termination of parental rights is whether the trial judge’s findings of fact are supported by clear, cogent, and convincing evidence, and whether these findings support its conclusions of law.”  In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. review denied, 353 N.C. 374, 547 S.E.2d 9 (2001).  The trial court’s conclusions of law are reviewable de novo as to whether the findings of fact support the conclusions of law.  Id.            
B.
Analysis.
Under Chapter 7B of the North Carolina General Statutes, 

Section 1111(a) lists the grounds for terminating parental rights.  Section 1111(a)(2) states the following:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty.

N.C. Gen. Stat. § 7B-1111(a)(2)(2008).

The trial court in this case concluded that Ms. C had willfully left the minor children in foster care for more than twelve (12) months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal.  This conclusion was based on two paragraphs which found that she had failed to maintain stable and appropriate housing and that she is incapable of parenting the minor children ( R pp. 354-55, 361-62, 369-70, 377).  As argued above, there was no evidence presented that Ms. C failed to maintain stable and appropriate housing and the finding that she was incapable of parenting the minor children was not based on relevant evidence due to the length of time that had passed since the psychological evaluation had been obtained.  However, even if either or both of those findings are deemed to be supported by the evidence, they cannot support the conclusion of law that she willfully left the children in foster care without making reasonable progress under the circumstances.

In order to terminate parental rights under this ground the trial court must perform a two-part analysis: (1) determine by clear, cogent and convincing evidence that the children have been willfully left by the parent in foster care outside the home for over twelve months, and (2), “that as of the time of hearing, as demonstrated by clear, cogent and convincing evidence, the parent has not made reasonable progress under the circumstances to correct the conditions which led to the removal of the child[ren].”  In re O.C. & O.B., 171 N.C. App. 457, 465, 615 S.E.2d 391, 396, disc. review denied, 360 N.C. 64, 623 S.E.2d 587 (2005).  See also, In re J.G.B., 177 N.C. App. 375, 628 S.E. 2d 450 (2006).

This court stated in In re McMillon, 143 N.C. App. 402, 410, 546 S.E.2d 169, 175 (2001): “Willfulness is established when the respondent had the ability to show reasonable progress, but was unwilling to make the effort.”  In In re Matherly, 149 N.C. App. 452, 562 S.E.2d 15 (2002), this court found that the trial court had not made adequate findings of fact regarding a minor parent’s age-related limitations as to willfulness.  The Matherly decision further stated:  

This Court has had numerous occasions to consider the meaning of willfulness as used in statutes such as these.  The word ‘imports knowledge and a stubborn resistance. . . one does not willfully fail to do something which it is not in his power to do.’ . . . Evidence showing a parents’ ability, or capacity to acquire the ability, to overcome the factors which resulted in their children being placed in foster care must be apparent for willfulness to attach.             

Id. at 455, 562 S.E.2d at 18(citations omitted).  

Similarly, in In re J.G.B., 177 N.C. App. 375, 628 S.E.2d 450 (2006), this court found that there were not adequate findings regarding respondent’s willful leaving of the child in foster care in that the trial court failed to adequately address respondent’s age.  In In re C.W., 182 N.C. App. 214, 641 S.E.2d 725, 733 (2007), this court stated:  “Leaving a child in foster care is willful when a parent has ‘the ability to show reasonable progress, but [is] unwilling to make the effort.’” (quoting In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002)).    

In the present case, if the trial court accepted the psychological evaluation as relevant, the court was compelled to consider the impact of the mother’s cognitive deficits on her ability to have the “knowledge and stubborn resistance” required under Matherly to establish willfulness.  Moreover, because the trial court found that the mother was incapable of parenting, it follows that she may have been unable to make the progress required of her. 

The second step of the two part analysis which the trial court must perform includes whether there has been clear, cogent and convincing evidence that the parent has not made reasonable progress under the circumstances to correct the conditions which led to the removal of the child.  “Evidence and findings which support a determination of ‘reasonable progress’ may parallel or differ from that which supports the determination of willfulness in leaving the child in placement outside the home.”  In re O.C. & O.B., at 465, 615 S.E.2d at 182 N.C. App. 214, 641 S.E.2d 725, 733 (2007) 396 (2005).  

In In re C.W., 182 N.C. App. 214, 641 S.E.2d 725, 733 (2007), this court found that the petitioner had failed to establish that a father who was incarcerated had willfully left his children in foster care for more than twelve months without making reasonable progress under the circumstances.  See also, In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403(2003).  

In the present case, in making its ruling, the trial court stated, “with respect to [Ms. C], the Court makes a specific Finding of Fact that she has done the absolute best she can do under her circumstances.” (T p. 361).  Then, the trial court quoted from the psychological examination regarding the mother’s significant deficits in her cognitive process (T pp. 361-62).  These findings do not support the conclusion that the mother failed to make reasonable progress under the circumstances.  If she did the absolute best she could under the circumstances, was that not reasonable under the circumstances?      

The mother did everything she was asked to do, and more. From the time the children entered the care of the Randolph County DSS, the mother began earnestly seeking employment ( R p. 31), and worked with Vocational Rehabilitation Services for job training ( R p. 99).  She continued to look for work, even though she no longer was required to seek employment after receiving SSI benefits in April 2006 (T p. 71, 206).  She attended skills building sessions at the Sandhills Mental Health Center ( R p. 73) and received a case manager who assisted her with obtaining benefits and services( R p. 99, T p. 197-98).  She received individual counseling through Chatham Counseling ( R p. 111), and faithfully maintained her appointments with her counselor( R p. 114, 127).  Ms. C completed parenting classes through DSS( R p. 99, 108).  Ms. C voluntarily submitted to a psychological evaluation ( R pp. 50, 117-21).  

Ms. C continued to reside with her parents from 2005 through the date of the hearing (T pp. 28 ,29).  However, Ms. C also applied for a housing voucher through Chatham County, pursuant to the request of Randolph County DSS ( R p. 166).   

Ms. C attended visits regularly with the children, was very appropriate with the children and had good interaction during visitation ( R pp. 99, 108; T p. 38).  Ms. C brought food, clothes, sports equipment and money for the children to visits (T p. 196, 210-211).  And, she remembered all of their birthdays with cards and balloons ( T pp. 196, 210).  Ms. C diligently kept in contact with the social worker to inquire about the welfare of the children ( R p. 114, 126).  

The findings of the trial court, if accepted, are not sufficient to show that the mother willfully left her children in foster care or that she did not make reasonable progress under the circumstances.  Therefore, the Conclusion of Law that Ms. C willfully left the children in foster care for more than twelve (12) months without showing to the satisfaction of the Court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the children was not supported by sufficient Findings of Fact, and the trial court erred in reaching this Conclusion.    

CONCLUSION
For the reasons set forth herein, based on the record, the authorities cited and the arguments of counsel, Respondent-Mother-Appellant respectfully requests that the decision of the trial court be reversed.          
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