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Margarita R., Respondent-Appellant, mother of the juveniles

QUESTIONS PRESENTED 

1.
Did the Trial Court Err in Entering Certain Findings of Fact? 

2.
Did the Trial Court Err in Concluding that a Ground Exists to Terminate Appellant’s Parental Rights to the Minor Child, C.G.R., under N.C. Gen. Stat. § 7B-1111(a)(1)?


3.
Did the Trial Court Err in Concluding that a Ground Exists to Terminate Appellant’s Parental Rights to Both Minor Children under N.C. Gen. Stat. § 7B-1111(a)(6)?

STATEMENT OF THE CASE

The Chatham County Department of Social Services (“DSS”) filed a Motion in the Cause to terminate the Appellant’s (“Margarita R.”) parental rights (“TPR proceeding or “TPR”) to C.G.R. (“Miguel”) and M.A.C.R. (“Anna”)
 on April 22, 2008. Trial was held on November 5 and December 12, 2008, and the Court entered an Order terminating Appellant’s parental rights on January 14, 2009. 
STATEMENT OF THE BASIS OF APPELLATE REVIEW: Appeal of a final order under N.C. Gen. Stat. § 7A-27 and § 7B-1001(6).
STATEMENT OF FACTS
Margarita

Margarita R. grew up in Del La Cruz, Mexico. (T 306; A 41) One of nine siblings, she remembers her parents struggling to feed their children. (T 306; A 41) The family home had dirt floors, no running water and no electricity. (T 82; A 18) Because Margarita’s parents could not feed her and her siblings without her assistance, her education ended at the age of ten, when she left school and her family to work as a live-in domestic servant. (T 306-307; A 41-42) 

Like her father, brother and other relatives before her, Margarita saw passage over the border into the United States as her chance to escape the poverty into which she was born, and she became determined to enter this country.  She tried to cross the Mexican-American border several times without success. (T 307; A 42) Although “they returned” her “many times”, she kept trying to make it through, because, as she explained: “I didn’t want to come back to my land without ... achieving what I wanted, which was a better life, so I did it as many times as I needed.” (T 307; A 42)

In 2000, Margarita successfully entered the United States by paying a “coyote” and walking “two nights and half a day.” (T 307; A 42) She was eighteen years old and spoke little to no English. (R 20)
 
Wisconsin


After a short stay in Austin, Texas, Margarita traveled to Wisconsin, where her father and one of her brothers already lived. (T 307; A 42) She got a job milking cows on the Spitzer dairy farm, where she earned $600.00 to $700.00 every fifteen days.  Each month, she sent approximately half of her earnings to her family in Mexico. (T 79, 309; A 17, 43) 


Miguel was born shortly after Margarita moved to Wisconsin. (T 308; A 70) His father, who lived in Texas, paid her child support regularly, usually $400.00 per month. (T 308-309; 70, 43) She and another mother who worked on the farm shared child care. (T 309; A 43)


That first year in Wisconsin Margarita met Everado Sanchez. (T 310; A 44) He had also come from Mexico to work and knew Margarita’s brothers. (T 310; A 44) They started to date. (T 310; A 44) In 2005, Everado began to work on a dairy farm owned by Dan and Cheryl Spurley in Linden, Wisconsin. (T 67, 76; A 9, 15) The Spurleys’ farm spans approximately one-thousand acres and houses two-hundred dairy cows.  (T 67; A 9) Margarita met the Spurleys at a pig-roast on their farm for Everado’s birthday in the summer of 2005, and immediately struck up a friendship with Cheryl Spurley and her family. (T 77, 310; A 16, 44) 

Over the next two years, Margarita and Cheryl Spurley became close friends and spent a great deal of time together. (T 311; A 45) Margarita moved to the Spurleys’ farm, where she resided with Miguel and Everado in a house on the property. (T 68; A 10) Ms. Spurley’s home was only “two minutes” away. (T 311; A 45) A registered nurse, Ms. Spurley provided medical advice to Margarita, who was a new mother. (T 311; A 45) Margarita explained that, “She was a private nurse and every time I needed to know something about [Miguel’s] health for example, an ear infection, fever, I will call her and she will come or I will go and see her.” (T 311; A 45) 

Ms. Spurley testified that she and her daughters asked Margarita to bring Miguel to their house “quite often,” because “he was just such a delightful child to have around.” (T 82; A 18) She and her family saw Margarita, Everado and Miguel “almost on a daily basis” for two years.  (T 68; A 10) “[I]f I didn’t see them,” she explained, “I’d sometimes call Margarita to see if I could borrow [Miguel] for a couple of hours.” (T 69; A 11) She “talked to Margarita almost daily.” (T 69; A 11) Ms. Spurley babysat for Miguel frequently, and she helped him learn English. (T 70; A 61) 

Margarita enrolled Miguel in Head Start in Wisconsin and, at age four, he began an early kindergarten program in Livingston, Wisconsin. (T 69; A 11) The school bus picked him up from the Spurleys’ farm every morning and returned him at 3:30 in the afternoon. (T 85; A 19) 


“The Margarita I know,” testified Ms. Spurley, “is a very loving mom;” “She would call me if...[Miguel] had a little scrape, if he had a sniffle, she would call to ask me if I could come check him out to make sure he was okay.” (T 70; A 61) Because of her nursing position, Ms. Spurley is “on the lookout for abuse anywhere, any house that I walk into.” (T 71; A 62) She never saw any sign of ill-treatment of Miguel, by Margarita or Everado (T 71; A 62)   Everado, she recalled, “loved [Miguel] too...and his interactions [with him were wonderful”: “He played, we had a pony, he took [Miguel] on the pony every day...he’d go take our boat out, we’d all go boating...fishing, went fishing all the time. (T 72; A 12)

Margarita fondly described life on the Spurleys’ farm. Miguel loved to run and play outside with his dog and to ride the Spurleys’ pony. (T 311; A 45) He “also liked the four wheel motorcycles;” “[b]ut what he liked the best was the fishing and swimming.” (T 311; A 45) “There are many lakes,” explained Margarita. (T 314) Miguel “would go fishing very often;” “sometimes he would go with Dennis Spurley and Everado,” “and sometimes with me and Everado.” (T 314) Margarita and Everado had cousins in nearby Madison and they had frequent get-togethers. (T 312; A 46) When Miguel was baptized and on his birthdays, they “made a big party.” (T 312; A 46) 

Everado

Everado never knew his mother growing up.  She left him when he was three with his father, who later died, and he was raised by his grandmother. (T 318; A 48) He had no contact with his mother from the age of three to eighteen, when he saw her for a few days and she left again.  (T 318; A 48) He did not know where she lived until she located him by telephone records at the Spurleys’ farm and told him that she was living in North Carolina with a brother and cousins whom Everado had never met. (T 72, 318; A 12, 48)

Everado’s mother, Martha Pineda, and the brother, Gilberto Chavez, invited Margarita, Everado and Miguel to North Carolina for a visit over Christmas of 2006. (T 35, 72, 316; A 12, 63) During that visit, Martha asked Everado to move his family into her home. (T 316; A 63) 


Margarita told Everado that she did not want to move, but she recounts that, “Everado got very angry and told me that even though I wouldn’t be coming to North Carolina, he would be coming.” (T 316; A 63) Margarita had just learned that she was pregnant with Anna and she explained that:

I had work but I thought it was very difficult for me to work and take care of my children, maybe I will have to stop work. And I also thought, you know, Mexican culture is very different. The, the woman follows the man wherever he goes. And I thought that maybe this was the time to start following him. And that’s how we moved to North Carolina. (T 316; A 63)  

Ms. Spurley remembers that “Margarita did not want to go [to North Carolina]; she was crying every day not to go.” (T  72; A 12) The Spurleys had loaned Everado $5000.00 to buy a car. (T 73; A 13) Ms. Spurley testified that, to his “credit,” Everado continued to work at their farm until he repaid that loan, but as soon as the loan was repaid, he moved his family to the home of his mother in North Carolina. (T 72-73; A 12-13)
 
North Carolina


Margarita, Everado and Miguel arrived in Chatham County, North Carolina, in February of 2007. (T 316; A 63) Everado had told Margarita that he would be working in a “saw mill” and that “he [would] be making good money there,” but that job never materialized. (T 317; A 47) Everado was not working and when Margarita started “putting pressure on him,” he told her he would get a job picking fruit when the season arrived. (T 317; A 47) 
  
In March of 2007 Margarita, Everado and his family moved  into a house in Moncure, North Carolina. (T 318; A 48) Margarita observed “many different people” coming and going. (T 319; A 49) She began to suspect illegal activity and confronted Everado with her suspicions. (T 318-319; A 48-49) She testified that: 

I got upset with him and he told me that if I wanted to leave that the truck was outside...I thought of calling Cheryl [Spurley] and asking her to come to pick me up but I felt uhm ashamed to do that. Then also I felt that I was seven months pregnant and I had a little boy and it was too hard for me to drag back to uhm Wisconsin. (T  319; A 49)
When the strangers came, Everado would send Margarita on errands and tell her to take Miguel with her. (T 319; A 49) 


Ms. Spurley and her daughter spoke to Margarita frequently after she moved to North Carolina. She testified that “Margarita [would appear] so sad, but [she] wouldn’t give us any hint of what was going on.” (T 73; App 13) 

On June 28, 2007, Everado sent Margarita on a shopping errand with Miguel. (T 25, 319, 321; A 49-50) When she returned, “it was afternoon already,” and she found Everado sitting outside. (T 321; A 50) She sat down next to him and asked him, “What was going on; why was he so sad?” (T 321; A 50) He “said it was nothing.” (T 321; A 50) Miguel was “playing in the yard with the dog.” (T 321-322; A 50-51). 
As she sat talking with Everado, Margarita saw “a lot of white cars coming” down the road to their house. (T 322; A 51) “Many people” with guns drawn “quickly” “jumped out of a white van and ran toward them, making a “weird” “screaming” noise as they approached. (T 322; A 51)

Between fifteen and twenty officers participated in the raid on Martha Pineda’s house. (T 25) Sergeant Brandon Jones of the Chatham County Sheriff’s Office testified that they seized approximately 15 kilograms of cocaine, one 38 caliber revolver, two Bushmaster assault rifles, 10 cellular phones, one cash counter, approximately $420,000 in cash, digital scales, “various cellophane wrapping materials,” and “various documents, notebooks.” (T 21, 24, 28) All drugs and related items were found in an empty bedroom, except the cash and one gun was found in the master bedroom. (T 30-33)

Margarita, Everado, Martha Pineda and Gilberto Chavez were arrested that evening. (T 35) Miguel went to the Sheriff’s department with them.  (T 323; A 52) He was sleeping on a makeshift bed made of two chairs when Margarita was taken away to the jail.  (T 323; 52) She gave him a quick kiss goodbye.  (T 323; 52) To this date, that was last time she has been able to hold or touch her child. (T 324; 53)
Chatham County DSS


Margarita spent the next ten months in the Chatham County jail.  On April 21, 2008, she entered into a plea arrangement, which resolved all criminal charges, and was released on time-served. (Ex 109-110; T 330) 
· Events During Margarita’s Incarceration  
Jennifer Back of Chatham County DSS became Margarita’s social worker. (T 118; A 23) In early July, 2007, she went to the jail to visit Margarita for the first time. (T 120; A 24) She had an interpreter, as Ms. Back does not speak Spanish. (T 121; A 25) Ms. Back informed Margarita that “she was in jail and could not actively participate” so she would just be receiving information about Miguel. (T 121; A 25) Ms. Back testified that, generally, she visited Margarita once a month and gave her updates on how Miguel and -- when Anna was born -- Anna were doing. (T 121; A 25) She did not always bring a Spanish-speaking interpreter because “bi-lingual social workers are very over-worked.” (T 151)

When an interpreter was available, Ms. Back and Margarita talked about the children. Ms. Back testified that Margarita “wanted me to let them know that she loved and cared about them.” (T 121; A 25) “I guess there’s not much you can do for a mother who’s incarcerated,” asked the DSS attorney on direct examination. (T 122; A 26) “Right,” answered Ms. Back. (T 122; A 26)

Shortly after entering jail, Margarita had asked to see a clergyperson. (T 99; A 21) The Chatham County Jail contacted Rev. Carl Naylor on her behalf.  (T 99; A 21) His companion, Mr. Larry Davis, testified that “Carl had received a call that there was a young, pregnant Hispanic lady...at the Chatham County Jail and that she wanted to see a minister.” (T 99; A 21) The jail had employee described Margarita as “very distraught,” “crying and very emotional.” (T 114) Rev. Naylor “basically just went down [to the jail] to do that role [as a clergyman].” (T 99; A 21)

Mr. Davis and Rev. Naylor have lived together for seven years. (T 96; A 20) They had just completed training to become foster parents when Rev. Naylor responded to Margarita’s request for a clergyman. (T 96; A 20) Rev. Naylor speaks only a “little Spanish” and Margarita’s English is poor. (T 106) Mr. Davis interpreted her comments to Rev. Naylor during their first pastoral visit as follows:  

When he first met her, that first time there, she told us that she had heard we were good people, and that she wanted us to take her baby. Uhm, and then also her baby that was in her belly. (T 99; A 21)

On July 13, 2007, Miguel went to live with Rev. Naylor and Mr. Davis. (T 96; A 20) By August 9, 2007, before the adjudication of the petition that brought Miguel into foster care, they had decided they wanted to adopt him.  (R 24) Rev. Naylor continued to see Margarita in a pastoral capacity. An email to Ms. Back reads as follows: 

8/2/07  I anticipate seeing Margarita Friday (tomorrow) in my role as a pastor to which I was initially called to visit with her.  I’m sure her story as it has consistently been with me is for both children to be with us, but I also understand manipulative behavior and another story is waiting to be told to the next person. (R 169)

On July 24, 2007, Margarita had her first, and only, visit with Miguel. (R 23; T 132, 324; A 33, 53) Mr. Davis testified that, “We fought for that visit for a month prior to it; it fell on deaf ears with Chatham County.” (T 100; A 22) He describes the conditions of the visit as “not favorable.” (T 100; A 22) A glass window separated Margarita from Miguel. (T 324; A 53) Miguel put his hand on the glass window and Margarita pressed her hand against the glass between them. (T 131, 325; A 32)

Dan and Cheryl Spurley attempted to intervene in the case almost immediately after Miguel entered DSS custody, and they sought placement of Miguel in their home during Margarita’s incarceration. (R 26-27) The Record contains an enthusiastic endorsement from their local school board superintendent. (R  26) A Court Report submitted at the review hearing on November 8, 2007 states that: “This social worker has completed interstate compacts on...Cheryl and Dan Spurley, family friend in Wisconsin and Mr. Soria, [Miguel’s] father;” “[t]his social worker is waiting to hear back the results of these home studies.” (R 55) The Record contains no other information on the home study and neither DSS nor the Court ever addressed the Spurleys’ request for placement.


Ms. Spurley traveled to North Carolina on August 9, 2007 and DSS allowed a visit that date with Miguel. (T 134; A 35) Ms. Back recalls that Miguel was “upset” as the visit ended and that he asked Ms. Spurley, “Am I going to come to live with you?” (T 133; 34) Ms. Spurley became emotional and said, “Sometime.” (T 133; A 34) Ms. Spurley returned to North Carolina three more times, including for the TPR trial.  (T 74, 133-134; A 14, 34, 35) DSS allowed her just one more visit with Miguel on November 8, 2007. (T 74, 134; A 14, 35)   
  
The Court adjudicated Miguel neglected by Margarita on  August 9, 2007, solely upon the findings that “Respondent/mother was arrested on felony drug charges;” the “Juvenile was in the home and had been in the home during the alleged activity;” there “were weapons and large amounts of illegal drugs found in the home.” (R 12)


Margarita gave birth to Anna on August 31, 2007.  (T 107) DSS filed a Petition alleging Anna’s dependency that day. (R  33-37) Anna went home to Rev. Naylor and Mr. Davis on September 3, 2007. (T 107) She has resided with them since. (T 107) The Court adjudicated Anna dependent by Order entered on April 21, 2008. (R 41-45) 

Margarita has received only one visit with Anna since her birth. As with Miguel’s visit, it occurred while she was in jail and she could only view Anna through a glass window. (T 132; A 33) 
   
At a Permanency Planning Hearing held on February 28, 2008, the Court ordered DSS to pursue the adoption of both Anna and Miguel by Rev. Naylor and Mr. Davis, to cease reunification efforts with Margarita and to terminate Margarita’s parental rights. (R 65-71) 
· Events After Margarita’s Incarceration 
The day after her release, April 22, 2008, Margarita telephoned Ms. Back and told her she was out of jail and that she wanted to see her children. (T 122; A 26) Ms. Back testified that she responded to that request as follows: 

[A]t that time I communicated to her that we were still sorting out visitation and that [we] cannot answer her question.” (T 123; A 27)


Margarita asked repeatedly to visit with her children,
 but DSS never allowed visits. (T 123-124; A 27-28) Ms. Back testified that Miguel’s therapist “did not recommend visitation would be in his best interests.” (T 124; A 28) When asked to explain why, Ms. Back answered, “I don’t want to quote her exact words, but from what I can remember, uhm, and recall that because of the trauma, the negative experiences that had been related to her, the anxiety that she had observed..., she did not feel that it would be in his best interests.” (T 124-125; A 28-29)  


However, Ms. Back’s case notes show that she, not the therapist, wanted to deny visits, but her supervisor told her that, unless the therapist advised otherwise, “legally SW [social worker] has to set up visits.” (R 172) The notes also show that Miguel’s therapist, Ms. Watson, would not opine that visits were not in Miguel’s interests, as she had not seen him enough to evaluate that issue. (R 172)


Margarita filed two motions entitled “Motion for Visitation and Reinstatement of Visitation Rights,” one on May 30, 2008 and one on July 23, 2008. The Court denied both summarily.  (R 86-89, 93-95, 97-99)



DSS did not work with Margarita after her release from prison. (T 150; A 39) She received no services, referrals for services and no case plan. (T 150; A 39) Ms. Back explained that once a court orders cessation of reunification services, she has no obligation to work with a parent, or to offer services. (T 124; A 28) DSS did not invite Margarita to any meetings held about her children. (T 145; A 36) She has not even received pictures of her children since leaving jail. (T 163; A 40)

In late May of 2008, Margarita’s attorney asked Ms. Back what she “would ask Margarita to do,”, if she were obligated to work with her. (T 147; A 37) Ms. Back emailed him “a list of things that we would ask given the needs identified:”  
Obtain stable appropriate and safe housing, obtain stable employment and proof of income, participate in random drug screens, participate in parenting skills classes. (T 147-148; A 37-38)

Margarita achieved each goal of this hypothetical case plan: 

· Obtain Stable Safe Housing 
Upon her release from jail, Margarita stayed on a temporary basis with Martha Pineda because, she testified, “when I was released I didn’t have any other place to live.” (T 333; A 68) She moved in with Juridia Martinez on June 13, 2008. (T 334; A 73) Ms. Martinez “was the only one that had a car...and she was helping me to uh fight again to have my children,” Margarita testified. (T 334; A 73) Margarita brought Ms. Martinez to meet her attorney and he concluded she was a suitable roommate; however she was later arrested on drug charges. (T 335-336) 
Ms. Back testified that she learned about this event because Margarita telephoned her and told her about it. (T 191) 


Since August of 2008, Margarita has lived alone in a three bedroom, two bath, mobile home in Staley, North Carolina. (T  128, 338; A 30; 65) Ms. Back testified that she visited Margarita’s residence and “[t]he home was...nicely decorated” and “clean.” (T 128; A 30) Margarita produced a receipt for the rent in the amount of $500.00 per her month. Her landlord verified her lease and her consistency in paying rent on time and keeping the leased premises “clean and [the] grass cut.” “As a renter,” the landlord wrote, “I could not ask for any better.” (Ex 111-112)
 
Margarita testified that she has had no contact with Ms. Pineda for months, and two to three months prior to Ms. Back’s visit to her home. (T 338-339; A 65-66) At Margarita’s request, her attorney advised Ms. Pineda by letter to have no contact with Margarita. (Ex 113) 
· Obtain Stable Employment and Proof of Income
At the time of trial, Margarita held two jobs: (1) Bojangles restaurant in Asheboro; (2) Numero Uno Mexican restaurant in Siler City. (T 341; A 64)  Her supervisor at Bojangles described her as “friendly,” “hard working,” and “very dependable.” (Ex 115) Her supervisor at Numero Uno described her as “very responsible and very well[SIC] to work with.” (Ex 114) Margarita introduced into evidence paycheck stubs from these employers. (Ex 116-120)
· Participate in Random Drug Screens Margarita went to Chatham Hospital to receive tests for illegal drugs. (T 345; 67) The tests yielded negative results for controlled substances and she introduced the results into evidence at trial. (T 344-346; A 55, 67; Ex 125-127)
· Participate in Parenting Skills Classes Margarita participated in two parenting-skills classes: (1) an eight-week parenting course through Child Care Networks, a child care resource agency in Pittsboro, North Carolina; (2) Hablano Plato, a course offered by Chatham Family Act Together, which teaches communication skills within families. (T 333, 349-350, 387; 68, 56-7) Both programs are in Spanish and are designed for Latino parents. (T 333, 349-350; A 68, 56-7; Ex 128-130) Carrie McCatherine, the Director of the Child Care Networks’ program, described Margarita as “an engaged and eager participant who supported the learning of her fellow classmates.” (Ex 130; T  389; A 59).   Margarita, “came to the class multiple times even though sometimes it conflicted with her work schedule and she had to go directly from work to the class or directly from the class...to work.” (T 390; A 60)

Margarita has also done several other things that were not on the hypothetical case plan in an effort to regain custody of her children:

· She has obtained a car, which was a gift from a friend, so she now has her own means of transportation. (T 129; A 31)
·  She has voluntarily paid child support in the amount of $190.00 per month, every month, commencing July of 2008. (T  343-344; A 54-55; Ex 121-122)
·  She obtained a parenting evaluation from doctorate-level psychologist, Dr. Joseph Tooley, who concluded in his report that: “Ms. [R] is certainly able to raise her children in an appropriate, loving manner. She has the necessary parenting skills and awareness to provide a good home for [Miguel] and [Anna].” (Ex 106) 
· She has taken English classes to improve her English-language skills. (T 385-386; A 58, 69)

· She has participated in group therapy for victims of domestic violence. (T 386; A 69)
· She has obtained the services of Paula Bowder, a Licensed Clinical Social Worker, who has assisted her with life skills and obtaining services. Ms. Bowder proposed a case plan to DSS for Margarita and offered to work with her on it, but DSS declined. (R 102-103; T 344, 349; A 55-6)

· She has obtained the services of Maria Soto of Chatham County Act Together, a resource group for Hispanic families. Ms. Soto has assisted her in learning about American culture and the American legal system and she teaches the parenting class, Hablano Plato, that Margarita attended. (T 380-383)  


Margarita has developed a committed community support system in Chatham County. Father Jim Fukes testified that Margarita has attended mass in his parish regularly. (T 373) The parish provides numerous resources including a social worker, pediatrician, each who speak Spanish, and economic assistance. (T 374)





 ARGUMENT

I.
STANDARD OF REVIEW


Adjudication phase: Whether clear, cogent, and convincing evidence supports the findings of fact and whether they, in turn, support the conclusions of law.  In Re Huff, 140 N.C. App. 288, 291, 536 S.E.2d. 838, 840 (2000), disc. rev. denied, 353 N.C. App. 374, 547 S.E.2d. 9 (2001).  Review of the conclusions of law is de novo.  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 447 S.E.2d. 211, 215 (1996).

Dispositional Phase: Abuse of discretion.  In Re Nesbit, 147 N.C. App. 349, 352, 555 S.E.2d. 659, 652 (2001).

II.
THE TRIAL COURT ERRED IN ENTERING FINDINGS OF FACT NUMBERS 9, 23-33, 37-40, 42-48, AS THE RECORD DOES NOT CONTAIN SUFFICIENT EVIDENCE TO SUPPORT THESE FINDINGS.

Assignments of Error no.’s 10-14; R pp 174-179, 193-194. 

Finding of Facts number 23, 37, 38: Appellant objects to the portion of finding number 23 that reads, “[Margarita] did not properly protect [Miguel] nor did she properly supervise him.” (R 175-176) The Record contains no evidence that Margarita ever failed to protect or supervise Miguel. Miguel was removed from her custody solely because of her arrest on drug charges arising from the raid at Ms. Pineda’s house on June 28, 2007.   The Record (including prior Court Orders and court reports) contains no evidence that Margarita failed properly to care for Miguel before her arrest.

Margarita challenges for the same reason the portions of findings of fact numbers 37 and 38 that she placed Miguel in a “dangerous environment.” (R 177) The Court contradicts that finding with other findings in the TPR Order that Margarita was not responsible for that environment from which Miguel was removed: 
19. It appears to this court, that the persons primarily responsible for the drug operation were Mr. Everado [S] and his mother. 

20. Due to cultural influences, Respondent mother was dependent upon her boyfriend for support and was unable to separate herself from him.  Respondent mother was often provided cash by Mr. Sanchez and told to go shopping. Because of her culture, Respondent mother did not have the skill to know or understand the source of the family’s income. 

21. Respondent mother is a victim. (R  175)(emphasis added) 
Finding of Fact number 24: The Record contains no evidence that Miguel slept on a mattress in a closet off the master bedroom in Ms. Pineda’s home. Officer Jones testified that he could not determine where Miguel slept. (T 34-35)
Finding of Fact number 39: Here, the Court finds that Appellant, “made statements against her interest” while incarcerated and that Appellant “believed she would be incarcerated for a long period of time.” The Record contains no evidence about Margarita’s “beliefs” during her incarceration. The Order never identifies the “statements against interest.” Notwithstanding the legal inadequacy of this finding, the Record contains no evidence that Margarita made any statements “against her interest,” even in connection with her conversations with Rev. Naylor, who, she believed, was visiting her solely in a pastoral capacity.   
Finding of Fact number 40: The Record contains no evidence that Margarita has maintained “significant contacts with the co-defendants in the criminal case.” The Record contains evidence only that she visited Everado in jail; that, through counsel, she asked Ms. Pineda never to contact her again; and that she has not had contact with Ms. Pineda since August of 2008. (T 338-340; Ex 113)  
Finding of Fact number 42: Appellant objects to the finding that, “Respondent mother is barely able to meet her monthly living expenses with income from her employment.” (R 42) The Record contains no evidence to support this finding and, indeed, all evidence refutes it.  Margarita has two jobs; her employers praise her work; she has obtained a car; she pays rent; her  home, by the testimony of her social worker, is “nicely decorated,” “clean,” and “neat.”(T 128; A 30; Ex 111-112) This finding also ignores Margarita’s receipt of child support for Miguel in the amount of $400.00 per month. (T 308-309; A 70, 43)
Finding of Fact number 44: This finding reads that “by her own admission, Respondent mother does not trust any one and has no real support network;” and that, “The meetings she has attended have been arranged and initiated primarily by her attorney and Ms. Bowder.” (R 178-179) The Record contains no evidence of an admission by Margarita that she has “no real support network.” To the contrary, the evidence establishes that she has a dedicated and capable support group, which includes all the people who have helped her in North Carolina, as well as the Spurleys.

The Record does not contain evidence that Ms. Bowder and Margarita’s attorney arranged all of meetings that Margarita attended.  Even if it did, following the advice of one’s counsel is a commendable -- as opposed to undesirable -- trait.  

The Record contains no evidence that Margarita “does not trust anyone.” She testified that she would not reunite with Everado, even if he were released from prison in the near future, as she has now learned to “think with her head,” as opposed to her “heart.” (T 342) This type of insight shows maturation and good judgment.    
Finding of Fact number 45: The Record contains no evidence that      
Margarita would have difficulty obtaining adequate child care  should she regain custody of her children. Margarita testified that if the Court returned the children to her, she would first look for child care providers in her church community and that Bojangles, one of her employers, would allow her to adapt her work-schedule to accommodate her child care arrangements. (T  370; A 71) 
Findings of Fact numbers 25-33, 46: These findings center on Miguel and his psychological health. (R 176-177) For example, finding number 25 states that “[Miguel] has been diagnosed with PTSD (Post Traumatic Stress Disorder). (R 176) Finding number 29 states that “[Miguel] is impaired and has suffered significant trauma...” (R 176)

These findings contradict the Court’s prior findings of which it took judicial notice. (R 174) Every prior order describes Miguel as well-adjusted and mentally healthy. The adjudicatory order following a hearing on August 9, 2007, incorporates a GAL Report that states that Miguel “has adapted well to his surroundings” and “does not appear to suffer from any anxiety.” (R 24) The Court Report incorporated into that Order states that “[Miguel] exhibits no behaviors that are of concern to the foster parents.” (R 29) The Order entered after a review hearing on November 8, 2007 finds that “[Miguel] has made tremendous progress since being in foster care. [Miguel’s] teachers are amazed at his academic progress and praise him as a wonderful boy.” (R 49) The Court Report incorporated into that Order states that “[Miguel] has really blossomed into a very happy and healthy little boy.” (R 53) The GAL Report incorporated into that Order states that, “[Miguel] is adjusting wonderfully both academically and socially in Kindergarten.” (R  57)(see also, R 66, 83)  

Only after Margarita’s release from prison and her motions to reinstate visitation do allegations of Miguel’s emotional trauma appear. In a Court Report submitted in opposition to Margarita’s first Motion to Reinstate Reunification Efforts and Visitation, Ms. Back, writes “since [Miguel] has been in foster care with Mr. Davis and Mr. Naylor, he has revealed concerning events while he was living with his mother.” (R 91) In a Court Report dated August 14, 2008 and submitted in opposition to Margarita’s second Motion to Reinstate Reunification Efforts and Visitation, Ms. Back writes that Miguel began sessions with a therapist, Ms. Liz Watson, in March of 2008 and, after four sessions in a five-month period, Miguel had begun to exhibit some anxiety. (R 108) However, that report does not mention any diagnosis that Ms. Watson had made (as of late Summer 2008 –- approximately three months before the TPR trial began). 
Then, at the TPR trial, Ms. Watson testified that she had diagnosed Miguel with PTSD. (T 274) She did not testify as to the date on which she made this diagnosis, but it had to have been made between mid-August 2008 and November 5, 2008.  

Ms. Demara Mello, a Licensed Clinical Social Worker who treated Miguel from late September to early November of 2007 (for a total of 4 sessions), did not diagnose him with PTSD and testified that she had recommended that Miguel have visits with his mother when she was his therapist. (T 431, 446; A 72) She  testified that she: “never, ever, ever [thought that] not allowing [Miguel] to see his mother would be the thing that is going to help him.” (T 446; A 72) She opined that: [t]hat child had five years of attachment to that mother and when I met that child, that child was a very, a very loving, very obedient child who had suffered something traumatic but evidently that came from five years with someone for him and who provided emotional support.” (T p 446; A 72) Ms. Melo was removed from Miguel’s case at the request of the foster parents, Reverend Naylor and Larry Davis. (T 436)        
Finding of Fact number 47: This finding incorporates the Court Reports filed by DSS and the GAL at the dispositional phase. Because these reports do not contain evidence for the grounds phase, discussion of these Reports is unnecessary; further, as the Reports contain the same factual conclusions challenged above, Appellant incorporates her arguments contained in this section in her exceptions to this Finding of Fact.  
    III. THE TRIAL COURT ERRED IN CONCLUDING THAT MARGARITA NEGLECTED MIGUEL PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(1).


Assignments of Error no.’s 5, 6, 8; R pp 179-180, 193 

A.
Legal Standard for Neglect 


N.C. Gen. Stat. § 7B-1111(a)(1) codifies a ground to terminate parental rights for neglect. (A 74-5) It is blackletter law that to reach the legal conclusion of neglect in a TPR proceeding, the trial court must determine either: (1) that neglect exists at the time of the trial; or (2) there is a likelihood of repetition of prior neglect.  See, In re Ballard, 311 N.C. 708, 716, 319 S.E.2d 227, 232 (1984); and see, In re McDonald, 72 N.C. App 234, 324 S.E.2d 847 (1984), cert. denied, 314 N.C. 115, 332 S.E.2d 490 (1985). Evidence of a prior adjudication of neglect is admissible in a subsequent proceeding to terminate parental rights. Id., 311 N.C. at 713, 319 S.E.2d at 281. However, the Court must consider evidence of changed conditions since the adjudication and must evaluate the probability of repetition of neglect.  Id. 311 N.C. at 715, 319 S.E. 2d at 232 (citation omitted).  

B.
The Record Contains No Evidence to Support the Conclusion that Margarita Could Not Care for Miguel at the Time of Trial.  Moreover, the Court’s Failure to Consider Margarita’s Changed Circumstances in light of the Initial Basis for Neglect  Reversal. 

The facts are undisputed that, at the time of Trial, Margarita: (1) had an appropriate home for the children; (2)  voluntarily paid support for the children since July of 2008 in the monthly amount of $190.00; (3) holds two jobs and is in good standing with employers; (4) has sought out the assistance of independent social worker, Paula Bowder, and has taken parenting classes, English-language classes, participated in a domestic violence support group and obtained a parenting evaluation; (5) has obtained transportation; (6) had produced negative drug screens, at her own cost, even though the Record contains no evidence she ever used controlled substances; (7) had created a committed, impressive support group. (T 106, 128, 343-346, 340-350, 374, 370-380, 385-387, 389-390; A 30, 55-57, 71, 58-60, 69;  Ex 106, 111-112, 125-127, 130).

Margarita, a woman who left school in Mexico at ten, who has no family in North Carolina, no financial resources, and barely speaks English, has persevered in creating a stable, successful life in Chatham County, solely because her children are here; and she has done so despite all odds and with every reason for discouragement.  Her two Motions for Reinstatement of Visitation and Reunification Efforts were summarily denied. (R  86-89, 93-99)DSS has not allowed her to see or talk to her children but one time, and not at all since her release from prison.
 She has not even received pictures. (T 163; A40) Yet, she has not given up on her children, no matter how difficult the road to reunification.  

The Record shows clearly that Margarita was, at the time of trial, at the very least, a fit parent. The Court’s Order highlights the evidentiary deficiencies, as none of the Court’s findings support the conclusion of neglect. The findings that Margarita “is barely able to meet her monthly expenses” and “lacks appropriate child-care arrangements” are, as discussed above, not supported by the evidence.  Even if they were, they would not support the conclusion of neglect because the Court made no findings that address “evidence of changed conditions in light of the history of neglect by the parent and the probability of repetition of neglect.” In the Matter of Shermer, 156 N.C.App. 281, 286, 576 S.E.2d 403, 407 (2003) (emphasis added) (these findings mandatory to support neglect ground).  The Trial Court committed reversible error in failing to tie Margarita’s current circumstances to the conditions which led to DSS custody of Miguel. Compare, In the Matter of Brim, 139 N.C.App. 733, 742, 535 S.E.2d 367, 372 (2000) (Court analyzed the reasons for the initial adjudication of neglect and found that the respondent had made no progress in correcting those specific conditions); compare, In the Matter of Pope, 144 N.C.App. 32, 547 S.E.2d 153 (2001)(neglect as ground to terminate parental rights affirmed where the respondent’s significant mental health problems led to initial adjudication of neglect and respondent made no progress in addressing mental health issues).

The conditions that produced the first conclusion of neglect consisted, exclusively, of Miguel’s presence in a home used for a drug-trafficking operation. Nothing in the Record indicates that Margarita was unable to meet Miguel’s physical needs before he entered DSS custody.  Lack of childcare and poverty did not lead to neglect of Miguel.
 Therefore, such findings do satisfy the necessary analysis of whether Margarita is likely to repeat past events.

The numerous findings about Miguel’s trauma and PTSD also fail to support the conclusion of neglect, as the Court makes no finding that connects Margarita’s current circumstances to a likelihood of continued trauma for Miguel.  Compare, In the Matter of Safriet, 112 N.C. App 747, 436 S.E.2d 898 (1993) (neglect exists where it can be shown that the parent’s actions cause emotional harm). The Record fails to show that Margarita caused Miguel to develop PTSD; indeed, all evidence points to the conclusion that his emotional health deteriorated significantly after he was placed in foster care.   

Inconsistencies in the TPR Order further vitiate the conclusion of neglect. By making findings that Margarita was a victim who did not understand the family’s source of income, the Court has absolved her from responsibility for the circumstances which caused the initial neglect. (R 175, findings of fact no.’s 20, 21) As the Order shows that Margarita no longer lives with Ms. Pineda and Everado, no basis for the conclusion of continuing neglect exists. 

Like the father in In the Matter of Shermer, 156 N.C.App. 281, 576 S.E.2d 403 (2003), Margarita is now out of prison and can care for her children.  In that case, the respondent was incarcerated when his children were placed in DSS custody. Id. 156 N.C.App at 282, 576 S.E.2d at 405. DSS filed a TPR petition  prior to his release from prison. Immediately after his release, he contacted petitioner and sought reunification with his children. Unlike the present case, DSS did create a case plan for respondent; however, he did not complete all objectives prior to trial. In reversing the TPR order, this Court observed that respondent “was out of prison and able and willing to care for his children,” despite a lack of employment and that there “was no evidence that he was engaged in any criminal activity.” Id., 156 N.C.App at 287, 576 S.E.2d at 408. 

This case is consistent with several TPR cases which were reversed on appeal because of insufficient evidence to uphold a conclusion of neglect. Cf., In the Matter of C.W. and J.W, 182 N.C.App. 214, 641 S.E.2d 725 (2007)(neglect was not shown where respondent, though incarcerated twice during his children’s placement in foster care, and incarcerated at the time of trial, had always maintained contact with his children and had worked toward reunification to the extent possible); cf., In the Matter of C.C. and J.C., 173 N.C.App. 375, 618 S.E.2d 813 (2005) (neglect was not shown where, in the year prior to trial, the respondent progressed in correcting the conditions that led to the adjudication of neglect, as she had attended mental health appointments and  had stable housing).  


IV. THE TRIAL COURT ERRED IN CONCLUDING THAT A GROUND EXISTS TO TERMINATE MARGARITA’S PARENTAL RIGHTS WITH RESPECT TO BOTH CHILDREN UNDER N.C. GEN. STAT. § 7B-1111(a)(6).
       Assignments of Error no.’s 3, 5, 7; R pp 179, 192-193   

The Court concluded that a ground existed to terminate Margarita’s parental rights to Miguel and Anna under N.C. Gen. Stat. § 7B-1111(a)(6). (R 179) This ground is the only ground supporting the termination of Margarita’s parental rights to Anna and the only ground, apart from neglect, supporting termination of Margarita’s parental rights to Miguel. 

N.C. Gen. Stat. § 7B-1111(a)(6) creates a ground for TPR where “the parent is incapable of providing for the proper care and supervision of the juvenile within the meaning of G.S. 7B-101, and there is a reasonable probability that such incapability will continue for the foreseeable future.” N.C. Gen. Stat. § 7B-1111(a)(6) (2008) (A 74-5) (emphasis added). The incapability contemplated “may be the result of substance abuse, mental retardation, mental illness, organic brain syndrome or any other condition that renders the parent unable or unavailable to parent the juvenile and the parent lacks an appropriate child care arrangement.” (A 74-5) 


This ground properly supports TPR where the parent is, as the statutory language, specifies, actually incapable of parenting. Courts have upheld the ground where the evidence shows the parent has significant, chronic mental health problems. E.g., In the Matter of Guynn, 113 N.C.App. 114, 437 S.E.2d 532 (1993) (evidence showed mental health disorder that significantly affected respondent’s ability to parent and that condition would continue throughout child’s minority).  The evidence must show the incapability will continue throughout the child’s minority. Id. Because this showing is difficult to make, reversals involving this ground appear more frequently in reporters that affirmations. E.g., In re Scott, 95 N.C.App. 760, 383 S.E.2d 690 (1989) (evidence insufficient where respondent had a mental health disorder, but her psychiatrist did not testify that it rendered her incapable of parenting).


An absence of specific findings of respondent’s incapability, and its duration, necessitates reversal. In re Clark, 151 N.C.App. 286, 565 S.E.2d 245 (2002). Under facts similar to these, this Court reversed the court’s conclusion under N.C. Gen. Stat. § 7B-1111(a)(6) where the respondent was incarcerated. Id. The Court held that “[t]here was no evidence at trial to suggest that respondent suffered from any physical or mental illness or disability that would prevent him from providing appropriate care” for his daughter. In re Clark, 151 N.C.App. at 289, 565 S.E.2d at 248.  His incarceration, standing alone, did not establish incapability. Id.


Not one finding in the Order shows Margarita’s incapability to parent the children, so as to create a factual foundation for the Court’s conclusion that a ground exists to terminate her parental rights under N.C. Gen. Stat. § 7B-1111(a)(6).

CONCLUSION

For the reasons and authority discussed herein, Appellant respectfully requests that this Court reverse the Order terminating her parental rights.   
This the 

 day of April, 2009.
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� These names are pseudonyms. 


� Margarita’s English remains limited and she testified through an interpreter. (T p 306; A 41)


� Ms. Back testified that, although Margarita left voicemail messages for her on many other dates, she actually spoke to Margarita by phone on the following dates, and, on each, Margarita asked for visitation: April 24, 2008; April 29, 2008; May 19, 2008; July 16, 2008; July 24, 2008; August 1, 2008. She also spoke to her in person about visitation in Court in August of 2008 and in her home in September of 2008. (T 123; A 27)   


� The Order Terminating Parental Rights is contained in the Appendix to this Brief for reference at pages A1-A8.


� The Court did not find the ground of neglect (N.C. Gen. Stat. § 7B-1111(a)(1) with respect to Anna; only Miguel. (R 179-180) There is some vagueness in the Order as DSS had alleged the neglect ground for Anna, and the Court found that “citeria exists to terminate the parental rights” of both children. However, the Court made the specific conclusion of neglect only with respect to Miguel.  To the extent of any interpretation of the TPR Order to conclude neglect as a ground for Anna, Appellant asserts this section with respect to Anna, as well. 


� Despite the fact that Miguel’s therapist, Ms. Melo, recommended visitation with Margarita. (T 441-446; A 72)


� To the contrary, he was thriving in Wisconsin. 


� Moreover, DSS did not allege this ground in the Motion in the Cause, and that error creates an independent basis for reversal. See, In re Hardesty, 150 N.C.App. 380, 563 S.E.2d 76 (2002)(Court reversed where petitioner did not properly allege ground, even though evidence supported it). (Ass. of Error # 3) 





