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QUESTIONS PRESENTED FOR REVIEW
1.  Did the trial court err, because conclusion of law number one in the order of termination was not supported by the evidence or the other findings of fact or conclusions of law?

2.  Did the trial court err, because conclusion of law number two in the order of termination was not supported by the evidence or the other findings of fact or conclusions of law?

3.  Did the trial court err, because conclusion of law number four in the order of termination was not supported by the evidence or the other findings of fact or conclusions of law?

4.  Did the trial court err by conducting a hearing on the petition to terminate parental rights when petitioners lacked standing to file the petition?

5.  Did the trial court err by denying appellant’s motion to dismiss the petition for adoption?

6.  Did the trial court commit prejudicial error by finding finding of facts 2 and 6 when the evidence and other findings of fact were insufficient to support these findings?

7.  Did the trial court err by not granting the mother’s motion to dismiss the TPR petition?

8.  Was it prejudicial error for the order of termination to be entered on January 19, 2005 when the hearing on the petition was completed on April 28, 2004?

9.  Did the trial court commit prejudicial error by finding findings of fact #4 and #11 when those findings of fact were not supported by the evidence or the other findings of fact?

10.  Did the trial court commit prejudicial error by finding conclusions of law #5, 6, 7 and 9 when such conclusions were not supported by the evidence or the findings of fact?

11.  Did the trial court commit prejudicial error by finding findings of fact 8, 9, 10 and 11 when such findings were not supported by the evidence or the other findings of fact? 

12.  Did the trial court abuse its discretion by terminating the parental rights of Tammy F. to Cindy?

 JURISDICTION 

Pursuant to Appellate Rule of Procedure 28(b)(4), jurisdiction for this appeal is granted from N.C.G.S. 7B-1113 and 7A-27. The order of termination was entered on January 19, 2005. (R. p. 248). Tammy F. gave written notice of appeal to the North Carolina Court of Appeals on January 25, 2005. (R. p. 251) 

PROCEDURAL HISTORY OF CASE
 
A petition to terminate the parental rights of Tammy F. and Chad J. to Cathy
 was filed by Mary Margaret J. and Brandon Scott J. on May 15, 2002. (R. p. 3-12). A hearing on the petition was heard before the Honorable Addie Rawls in Johnston County District Court on September 17, 2003, March 30, 2004, and April 28, 2004. The parental rights of both parents were terminated on April 28, 2004 in open court. (R. p. 247-248)

The order of termination was signed and entered on January 19, 2005. (R. p. 248). Notice of appeal to the North Carolina Court of Appeals was given in writing by Tammy F. on January 25, 2005 and by Chad J. in writing on January 26, 2005. (R. p. 250-254).

Peter Wood was appointed as appellate counsel for Tammy F. and Sue Hall was appointed as appellate counsel for Chad J. on February 14, 2005. (R. p. 257). Due to a missing tape of the TPR
 proceedings, the time to prepare the record was extended several times. (R. p. 259-271) The proposed record on appeal was served on all parties July 27, 2005. (R. p. 283). It was settled on September 1, 2005. (R. p. 273)

STATEMENT OF THE FACTS 

Nobody has legal custody of Cindy. The temporary custody order which gave Brandon and Mary J. temporary custody was involuntarily dismissed on December 31, 2003 for lack of prosecution when nobody appeared in court. (R. p. 235).

Brandon and Mary J. at best had only had temporary custody of Cindy They gained custody of the child of Tammy F. and Chad J, pursuant to an Emergency Custody Protective Order on June 27, 2001. (R. p. 7-9). Chad J. was present at the hearing, but not allowed to present evidence. (R. p. 214-215). 

Tammy F. was not present and was not personally served with notice. (R. p. 7-8,  209-210, 219,220).

No permanent custody order has ever been entered in the case. There was only one other hearing in the custody case; the birth parents’ motion to set aside the temporary custody order was heard on January 31, 2003. (R. p. 218). The Honorable Edward McCormick pleaded with the parties to have a hearing on the merits since his temporary order was not designed to be prejudicial. (Hearing on Motion to Set Aside Transcript p. 217)
.

It is undisputed that Brandon and Mary J. had physical custody. Cindy has resided with them since May 11, 2001. (R. p. 7 and numerous places throughout record and transcripts)

Brandon J. is Chad’s brother and Cindy’s uncle. He is married to Mary J. 

Cindy, born in 1996 resided with her mother for her first nine months. ( 2nd T., p. 43). Cindy bounced back and forth between residences, living with various people, including Brandon and Mary J., her mother, her father, and her paternal grandmother. (2nd T., p. 44—74).

When Cindy had only lived with them for one year, Cindy’s aunt and uncle filed a petition for adoption in May, 2002. (R. p. 107). The TPR petition was filed on May 8, 2002, before the adoption petition (R. p. 3).

For reasons that are unclear the petition was not heard until September 17, 2003. The court continued the hearing until March 30, 2004 with the hearing concluding on April 28, 2004. After a 16 month delay in scheduling the case, and a seven month postponement during the hearing phase, petitioners took nine more months to prepare and enter the order. (R. p. 242-248). 

Further facts will be developed as necessary in the Argument portion of the brief.

ARGUMENT
I.  The trial court erred, because conclusion of law number one in the order of termination was not supported by the evidence or the other findings of fact or conclusions of law.

II.  The trial court erred, because conclusion of law number two in the order of termination was not supported by the evidence or the other findings of fact or conclusions of law.

III.  The trial court erred, because conclusion of law number four in the order of termination was not supported by the evidence or the other findings of fact or conclusions of law.

IV.  The trial court erred by conducting a hearing on the petition to terminate parental rights when petitioners lacked standing to file the petition.

V.  The trial court erred by denying appellant’s motion to dismiss the petition for adoption.

VI.  The trial court committed prejudicial error by finding finding of facts 2 and 6 when the evidence and other findings of fact were insufficient to support these findings.

VII.  The trial court committed prejudicial error by not granting the mother’s motion to dismiss the TPR petition.

(Assignments of Error #1,2,3,5,14,15,17; R. p. 274,276)

Assignments of Error I through VII Shall 

Be Argued  Simultaneously


The trial court lacked any authority to conduct a TPR hearing. The hearing was illegal. Rather than sanctioning the legal circus Brandon and Mary J. had started years before, the court should have dismissed the TPR and adoption petitions.

Petitioner’s lacked standing to file the TPR petition. Therefore, the court lacked subject matter jurisdiction to hear the petition. The TPR petition should have been dismissed. Any order entered based on the petition is a nullity. In re: Miller, 162 N.C.App. 355, 358,359, 590 S.E.2d 864,866   (2004).

The standard of appellate review in determining if a trial court properly exercised subject matter jurisdiction is to consider the matter de novo. A defense of lack of subject matter jurisdiction may not be waived and may be raised at any time, even on appeal for the first time. If no subject matter jurisdiction exists, the Court of Appeals must dismiss the action. In re: Green, 67 N.C.App. 501,504, 313 S.E.2d 193,195 (1984).

The standard of appellate review for a termination of parental rights case is whether the trial court’s findings of fact are based on clear, cogent and convincing evidence and whether those findings support the conclusions of law. In re: Baker, 158 N.C.App. 491,493, 581 S.E.2d 144 (2003).

Appellant, Tammy J., filed a motion on May 9, 2003 and then renewed the motion in open court for the TPR petition to be dismissed for lack of subject matter jurisdiction caused by the petitioner’s lack of standing. (1st T. p. 4-5, R. p. 60). The motion was denied. (1st T. p. 38).

  The trial court erroneously concluded in conclusion of law number 1 “the Court has jurisdiction over the parties and the subject matter of this action”. (R. p. 246). Conclusion of law #2 erroneously asserted:

The Court has jurisdiction over the child in this matter and this court should assume jurisdiction over the child for purposed of the determination of this petition”. (R. p. 246-247)

Finding of fact # 2 erroneously states that the court had jurisdiction over Cathy. (R. p. 243) Finding of fact number six asserts incorrectly that the petitioners were proper parties to file a petition to adopt Cindy (R. p. 245-246) Finally conclusion of law #3 erroneously asserted “the Petitioners are proper person to bring a Petition”. (R;. p. 247). In reviewing these conclusions and findings, the Court of Appeals must determine if they are supported by the evidence and the facts. If not, they cannot stand. In Re: Gleisner, 141 N.C.App. 475, 480, 539 S.E.2d 362, 365-366 (2000).


In their Petition to terminate the parental rights of Tammy F. and Chad J., petitioners fail to mention how they have standing to bring the petition. Paragraph 7 says “From May of 2001 until the present, the minor child is living with the Petitioners”. (R. p. 3-4). Given that the Petition was filed in May, 2002, petitioners had had custody for at most a year at that point. 

N.C.G.S. 7B-1103(5) provides that “any person with whom the juvenile has resided for a continuous period of two years or more next preceding the filing of the petition” has standing. Petitioners were one year short, so this does not apply.


The only other statutory authority giving petitioners the right to file the petition would be N.C.G.S. 7B-1103(7) which allows a petition to be filed by “any person who has filed a petition for adoption pursuant to Chapter 48 of the General Statutes”.


When the TPR petition was filed, though, petitioners had not yet filed an adoption petition. The TPR petition was filed on May 15, 2002 at 12:20 p.m. (R. p. 3). The adoption petition was not filed until 12:54 p.m. on May 15, 2002, over a half hour later. (R. p. 107)


The statute does not state that “a person who intends to file a petition to adopt in the near future” may file a TPR petition. The statute contemplates the adoption petition must be filed first. Only a “person who has filed a petition for adoption pursuant o Chapter 48 of the General Statures” may file a TPR petition. (emphasis added)


Paragraph 11 of the TPR Petition asserts that a petition for adoption had been filed; only the unfiled and unstamped adoption petition is attached to the TPR Petition as an exhibit. (R. p. 10-12). However, even if filing the adoption petition later that same day is somehow sufficient
, petitioners still did not have the authority to file the adoption petition at the time of filing the TPR Petition.


A prospective adoptive parent may file an adoption petition for a minor child only if the minor child has been placed with that adoptive parent pursuant to Part 2 of Article 3 of Chapter 48 unless that requirement is waived by the court for cause.  N.C. Gen. Stat. § 48-2-301 (2003).  Only an agency, a guardian, both parents acting jointly, or one parent with legal and physical custody of a child may place that child for adoption.  N.C. Gen. Stat. § 48-3-201 (2003).  In agency placement adoptions, an agency may acquire legal and physical custody for purposes of adoptive placement only by relinquishment or termination of parental rights.  N.C. Gen. Stat. § 48-3-203 (2003).

The petition to adopt Cindy fraudulently claimed the child had been placed with her aunt and uncle for purposes of adoption. Even Brandon J. admitted this was not true:

Q: When you filed the adoption petition, Mr. J, which is May 8, 2002, paragraph 6 ‘The adoption petition states that the adoptee, which is the child, was physically placed for purposes of adoption with petitioner on May 11, 2001’.  May 11, 2001 was the original ex parte order, correct?

A: Yes.

Q: But you did note on this—this is a verified petition signed by you and your wife that this –that you added here was physically placed for purposes of adoption at that time, correct?

A: At that time……

Q: The fact is she had never been place wit you for the purposes of adoption by either Tammy, Chad or an agency.

A: No. (2nd T. p. 60-61).

Subject matter jurisdiction and standing were based on a misstatement in the adoption petition. Like a house of cards, the entire legal foundation of petitioner’s case must collapse when that shaky inadequate support is removed.

Petitioners’ custody of Cindy was solely and only based on a temporary custody protective order. (R. p. 7-9). No permanent order was ever entered. In fact, at the time of the TPR hearing the temporary order had been involuntarily dismissed for lack of prosecution. (R. p. 235). This lack of standing to file either petition was brought to the trial court’s attention in appellant’s motions to dismiss the adoption petition filed April 7, 2003 and the motion to dismiss the TPR petition filed April 9, 2003 and (R. p. 52-65).

Both motions were denied. Both motions to dismiss should have been granted. Petitioners had no standing. The trial court had no subject matter jurisdiction. The trial court erred by hearing the TPR case. The TPR order is a legal nullity.

VIII.  It was prejudicial error for the order of termination to be entered on January 19, 2005 when the hearing on the petition was completed on April 28, 2004.

(Assignment of Error Number 13; R. p. 275)


Respondents/Appellants had to wait eight months past the statutory deadline before they could appeal the order of termination. Everything was unnecessarily on hold while all parties, the parents and minor child included, waited for the order to be prepared.


The final order took 266 days to prepare. It was only 6 pages long. It took 44 days per page. If Shakespeare had written at this rate, he would have been lucky to churn out one play a decade. The bard would have gone bankrupt.


What is especially inexplicable is that the order was mainly written by the judge. Petitioner’s attorney was simply taking dictation. What business could survive with a secretary like that? “Take a letter, and have it ready by Christmas.” 
The parental rights of Tammy F. and Chad J. were terminated in open court on April 28, 2004. (T. p. 430). The order was not signed and entered until January 19, 2005. (R. p. 248). The parents’ attorneys did not delay the proceedings in any way. Notices of appeal were entered promptly on January 25 and January 26, 2005. (R. p. 250-251). Respondents could not appeal until entry of the order. N.C.G.S. 7B-1113.


Petitioners, who won the hearing, had the duty to prepare the order. Apparently their attorney had some difficulty reconstructing the hearing, because on May 13, 2004, the Honorable Addie Rawls gave Christi Stem, their attorney, permission to listen to the tapes of hearing to help her draft the order. (R. p. 249). Nothing from the record indicates what happened then until the order was signed.

N.C.G.S. 1109 requires:

the adjudicatory order shall be reduced to writing, signed, and entered no later than 30 days following the completion of the termination of parental rights hearing.


N.C.G.S. 7B-1110(a) mandates:

any order shall be reduced to writing, signed and entered no later than 30 days following the completion of the termination of parental rights hearing.

The penalty for not following this mandate is not specified. However, “the use of the word shall is a mandate to trial judges and that failure to comply…..is reversible error”. In re: Eades, 143 N.C.App. 712,713, 547 S.E.2d 146, 147 (2001).


If a statutory mandate is not followed, the issues may be appealed, even if not properly preserved. State v. Ashe, 314 N.C. 28, 331 S.E.2d 652 (1985). 

The standard of appellate review is twofold. One, the appellate court must determine if the statute was followed; two, if the appellate court has found the statute was not followed, it must be discerned if a party was prejudiced. A delay of six months in entering the termination order has been held to be “highly prejudicial to all parties”, required reversal and a new termination hearing. In re: L.E.B., 610 S.E.2d 424,426,427 (North Carolina Court of Appeals 2005).

 Furthermore in a recent case with a delay of almost a year in entering the order the Court of Appeals held:

the need to show prejudice diminishes as the delay between the termination hearing and the date of entry of the order terminating parental rights increases. At more than ten times the permissible time for entry of the order, the need to show prejudice here is necessarily diminished exponentially……. In this case, this is sufficient to show prejudice to warrant reversal based upon the extraordinary delay of entry of the order terminating parental rights. (In re: T. W., (Court of Appeals, decided September 6, 2005, 04J204)
The delay in the present case was over nine months, with prejudiced presumed.


The delay in entry of the order is just one example of how petitioners delayed the proceedings and denied permanence to all parties. Consider their other actions:

1.  Petitioners never had a permanent custody hearing after the temporary custody order was entered on June 27, 2001;

2.  petitioners allowed the original temporary custody order to be involuntarily dismissed for lack of prosecution on December 31, 2003 (R. p. 235; and

3.  the hearing on the termination of parental rights petition was heard beginning on September 17, 2003, sixteen months after the petition was filed on May 15, 2002.

Petitioners were taking the court system lightly. Their actions should not be.


Petitioners have exhibited a pattern of delay and obstruction that has hurt appellants and Cindy. Their actions have made a mockery of the judicial system and should not be sanctioned.

The trial court ignored a statutory mandate by not entering the order within 30 days. Appellants were prejudiced by the delay. The trial court erred. 

IX.  The trial court committed prejudicial error by finding findings of fact #4 and #11 when those findings of fact were not supported by the evidence or the other findings of fact.

X.  The trial court committed prejudicial error by finding conclusions of law #5, 6, 7 and 9 when such conclusions were not supported by the evidence or the findings of fact.
(Assignments of Error #1,6, 7, 8, 10; R. p. 274-275).

Both assignments will be argued simultaneously

In reviewing a trial court’s findings in an order terminating parental rights the appellate court must determine:

(1)  Whether the findings of fact are supported by ‘clear and convincing evidence’….and (2) whether the legal conclusions are supported by the findings of fact. Gleisner at 480.

The findings of fact and conclusions of law in a termination order must do more than merely restate the statutory language. In re Locklear, 151 N.C.App. 573 (2002). They must be specific enough to allow meaningful appellate review. In re: Anderson, 151 N.C. App. 94, 97, 564 S.E.2d 599, 602 (2002). 

In a termination of parental rights hearing, the rules of civil procedure apply, unless specifically overruled by statute. In re: Clark, 303 N.C. 592, 281 S.E.2d 47 (1981). Rule 52(c ) of the Rules of Civil Procedure allows appellate review of findings of fact and conclusions of law in an order from a non jury proceeding even if no objection were made at trial.


Rather than analyze each finding of fact individually, appellant will address the erroneous findings generally under two umbrella portions of this argument. The findings of fact and conclusions of law overlap to a certain extent and this is probably the most efficient way to explore the shortcomings of the trial court’s order.

Neglect
N.C.G.S. 7B-1111(a) allows:

The court may terminate the parental rights upon a finding…(that) the parent has…neglected the juvenile. 

“Termination of parental rights for neglect may not be based solely on conditions which existed in the distant part, but no longer exist. In Re: Ballard, 311 N.C. 708,714, 319 S.E.2d 227, 231 (1984). When a parent does not have custody of a child:

The trial court must also consider evidence of changed conditions in light of the history of neglect by the parent and the probability of a repetition of neglect. In Re: Pierce, 146 N.C.App. 641, 554 S.E.2d 25, 31 (2001).

The evidence in the instant case, however, fails to show that any neglect, if it happened in the first place, could reasonably happen again.

Conclusion of law #5 states:

That the Respondent Mother, Tammy F. and the Respondent father Chad J., have willfully neglected the minor child, failing to provide a favorable environment whereby the minor child would not have been at risk of injury or abuse or which created a substantial risk of injury of abuse and by failing to provide for the care, support and education of the minor child as required by law. (R. p. 247)

The finding of fact is fatally deficient.


Written entirely in the past tense it does not speak to the probability of future neglect whatsoever:

Parental rights may (only) be terminated if there is a showing of a past ….neglect and the trial court finds by clear and convincing evidence a probability of repetition of neglect if the juvenile were returned to her parents. In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499,501 (2000) 

Without addressing the chance of future harm, the trial court could not have found neglect.


It also fails to distinguish between Tammy F. and Chad J. The two were not living together. The trial court needed to address each of their prospects separately. As written, it is impossible to distinguish between the two.

Abandonment
Cindy’s caregivers kept Tammy J. from having contact with her daughter. They refused to accept money from her for child care. Brandon J. testified:

Q: Along those line, though, did you get a check from my client?

A: I received the check in the mail and gave it to my attorney.

Q: So you didn’t accept it?

A: No. (2nd T. p. 54). 

They also did not answer letters from Tammy:

Q: Okay, ….have you yourself done anything to try and locate Tammy J.?

A: No.

Q: Has Tammy J. attempted to call your home that you’re aware of?

A: No, not that I’m aware of.

Q: Okay. But you have received mail?

A: Yes.

Q: Okay. Communication through mail?

A: Yes. (2nd T. p. 64).

Brandon J. brazenly and candidly admitted that he would not let Tammy J. see her child:

Q: Why wouldn’t you have let her see the child?

A: Because a mother of a child does not drop a child off at the father or my mom’s doorstep and says, here, and doesn’t come back. (2nd T. p. 56).

The plan of Brandon and Mary J. worked. Tammy J. was prevented from seeing her child. No parental bond formed.

NCGS 1111(a)(7) allows a parent’s rights to be terminated if that parent “has willfully abandoned the child for at least six consecutive months immediately preceding the filing of the petition.”.  Furthermore:

In the context of a termination based on willful abandonment, …this Court has held that the word ‘willful’ connotes purpose and deliberation…. In re: Nolen, 117 N.C.App. 693,699, 453 S.E.2d 220 (1985).

This standard of willfulness was not shown.


A petitioner must have clean hands. One cannot interfere with a parent’s custodial rights and then claim that parent has abandoned a child. In re: Young 346 N.C. 244, 252, 485 S.E.2d 612, 617,618 (1992)


The other problem is that Tammy J. did not know where her daughter was during the six months immediately preceding the filing of the termination petition. There was ample evidence that Brandon and Margaret J. did not contact her after the temporary custody order, because they claimed they did not know how to reach her. Any service was through publication only. The petition to terminate her parental rights asserted in paragraph #3 ”the current residential address and present whereabouts of the Respondent Tammy F. are unknown to the Petitioners”. (R. p. 3)


If she did not know where her daughter was at that time, there can be no evidence that she willfully abandoned her daughter. If a parent has no knowledge of the whereabouts of a child, “this conduct does not evidence a willful abandonment”. Id. At 252.


Once Tammy F. became aware of her daughter’s whereabouts she acted proactively and appropriately. She sent money for child support. As soon as she found out about the proceedings she wrote a letter to the court, asserting her rights and demanding an attorney. (R. p. 21) She asked for visitation through her attorney. She filed an answer to the petition to terminate her parental rights. (R. p. 32-33).


The trial court erred. There was no legal or factual basis for any statutory grounds to terminate. With no basis whatsoever, the hearing should not have proceeded to the best interest phase.

XI.  The trial court committed prejudicial error by finding conclusions of law #8 when the evidence and findings of fact did not support such a finding.

XII.  The trial court committed prejudicial error by finding findings of fact 8, 9, 10 and 11 when such findings were not supported by the evidence or the other findings of fact.

XIII.  The trial court abused its discretion by terminating the parental rights of Tammy F. to Cindy.

(Assignments of Error #1, 9, 12; R. p. 274-275)

Assignments of Error XI through XIII

 Will Be Argued Simultaneously


 Brandon and Margaret J. have dragged their feet and abused the judicial system for several years.
 They delayed having a hearing on their petition to terminate parental rights for almost two years. They gained custody through a temporary order and never had a hearing on the merits. They, after getting custody of Cindy, negligently allowed the temporary custody order to expire through lack of prosecution.


While doing this, they denied Cindy’s birth parents access to their child. Tammy F. was never contacted. She sent child support checks which were refused. She wrote letters which were not answered. She was never personally served with notice of any hearing. Brandon J. testified during the TPR hearing that he did not want her to have contact with her daughter and had tried to prevent Cindy from seeing her mother.


Brandon and Margaret J. prevented Cindy from having permanence. They prevented her from having a relationship with her birth parents.


Then, they had the gall to claim she had a better relationship with her aunt and uncle than her real parents.


Allowing relatives to delay court proceedings for years and prevent contact between parents and child so they could claim a deeper bond with that child would be unjust. It certainly would not be in Cindy’s best interest.

Yet, the trial court inexplicably and erroneously found it was in the best interest of Cindy to terminate her parents parental rights. The findings of fact supporting this decision outline in detail how acclimated the child had become to her aunt and uncle’s home.
After the trial court has found at least one statutory ground which authorizes termination of parental rights the court must then conclude if it is in the best interest of the child to have the parental rights terminated. If it is in the best interest the rights must be terminated, but this decision is discretionary. N.C.G.S. 7B-1110. In re: Blackburn, 142 N.C. App. 607,610, 543 S.E.2d 906 (2001). 

The standard of appellate review is whether the trial court abused its discretion. The findings during the best interest phase will be considered erroneous and overturned only for an abuse of discretion. Anderson  at 98. It is reversible error if a trial court abuses discretion during the best interest phase. Bost v. Van Northwick, 117 N.C. App. 1, 8, 449 S.E.2d 911, 915, 449 S.E.2d 911 (1994). 

North Carolina Courts recognizes the importance of the family unit..  See e.g., In re Webb, 70 N.C. App. 345, 350, 320 S.E.2d 306, 309 (1984) (“The Constitution protects the sanctity of the family precisely because the institution of the family is deeply rooted in this Nation’s history and tradition.” (quoting Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977)))..

A finding that children are well settled in their new family unit does not alone support a finding that it is in the children’s best interests to terminate their parent’s parental rights.  Bost v. Van Nortwick,  at 8.  “The decision whether to terminate parental rights should not be relegated to a choice between the natural parent and the foster family” or some other better situated couple.   In re: Nesbitt, 147 N.C. App 349, 360, 555 S.E.2d 659,667 (2001).

The court in the instant case reduced the best interest phase to a choice between the natural parents and Cathy’s aunt and uncle. This was error. The trial court abused its discretion.

CONCLUSION 
Based on the trial court’s errors the decision to terminate the parental rights of Tammy F. to Cindy should be vacated and the case should be remanded back to the trial level with instructions to dismiss the petition to terminate parental rights and to dismiss the adoption petition.
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State Bar No. 19630

� The minor child shall be referred to by the pseudonym “Cindy” and by her initials,  C. N. R.


� Termination of Parental Rights shall be referred to as “TPR” for brevity’s sake. TPR is a term of common usage in the legal community.


� The citations to the transcripts are confusing. There are five volumes. The proceedings of September 17, 2003 in one volume totaling 153 pages shall be referred to as 1st T. p. ---. The remaining days of the TPR hearing totaling 433 pages over two volumes shall be referred to as 2nd T. p. -----. All other transcripts shall be specifically described in the citations.


� Appellant acknowledges it is unusual to argue seven assignments of error at once. However, the seven assignments are intertwined and similar. To argue them separately would be repetitive and involve multiple citations of the same fact patterns and legal authority. The first seven assignments together show the trial court lacked subject matter jurisdiction.


� Appellant does not concede that the adoption petition was filed in a timely manner.


� Appellant incorporates her prior arguments in this portion of the brief in their entirety to again demonstrate how petitioners have unnecessarily delayed these proceedings.





