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       QUESTIONS PRESENTED
I. DID THE TRIAL COURT ERR IN MAKING FINDINGS OF FACT BASED UPON PREVIOUS COURT ORDERS WHICH WERE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE THAT THE JUVENILES WERE NEGLECTED? 
II. DID THE TRIAL COURT ERR IN CONCLUDING THAT CLEAR COGENT AND CONVINCING EVIDENCE SUPPORTED ITS CONCLUSIONS THAT THERE WERE GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS? 

III. DID THE TRIAL COURT ERR BECAUSE ITS FINDINGS OF FACT THAT TERMINATION WAS IN THE BEST INTEREST OF THE CHILDREN WERE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE? 

IV. DID THE TRIAL COURT ERR IN FAILING TO CONDUCT THE TERMINATION HEARING WITHIN 90 DAYS OF THE FILING OF THE TERMINATION PROCEEDING IN VIOLATION OF N.C. GEN. STAT. §7B-1109?  

V. DID THE TRIAL COURT ERR IN FAILING TO FILE ORDERS WITHIN THIRTY DAYS AFTER THE DATE OF THE HEARING IN VIOLATION OF N.C. GEN. STAT. §§ 7B-807, 7B-905 AND 7B-907 IN PREJUDICE TO RESPONDENT’S PARENTAL RIGHTS?

VI. DID THE TRIAL COURT VIOLATE THE RESPONDENT’S DUE PROCESS RIGHTS UNDER THE NORTH CAROLINA CONSTITUTION AND THE UNITED STATES CONSTITUTION BY RELYING UPON INCOMPETENT HEARSAY AND TESTIMONY PRESENTED WITHOUT PROPER OR SUFFICIENT FOUNDATION?
VII. DID THE TRIAL COURT ERR IN DISMISSING RESPONDENT’S APPEAL PURSUANT TO N.C.R. APP. P. 3A DUE TO HER CLEAR INTENTION TO PURSUE AN APPEAL?
VIII. DID THE TRIAL COURT ERR IN DISMISSING RESPONDENT’S APPEAL WHEN RESPONDENT’S INTENTION TO APPEAL WAS CLEAR, AND DEPRIVE RESPONDENT OF HER DUE PROCESS RIGHTS AND PROTECTION OF THE LAW OF THE LAND UNDER THE UNITED STATES AND NORTH CAROLINA CONSTITUTIONS? 
STATEMENT OF THE CASE
In this matter petitions for termination of respondent-mother Sheila W.’s parental rights, alleging neglect as to the juveniles C.N. and J.N., were filed on October 18, 2004 by the Macon County Department of Social Services (Macon DSS). (R.p. 3-33, 34-64) Respondent-mother was served with summonses regarding 04 J 49 and 50 on October 28, 2004. (R.p. 66-69)  The father was served with alias and pluries summonses on February 4, 2005. (R.p.70-73) By and through her attorney, respondent-mother filed an Answer to both petitions on March 2, 2005.  (R.p. 74-79) 
A permanency planning review of these matters was held on March 7, 2005, and the resulting review Orders were filed on August 4, 2005. (R.p. 100-124, 125-149)  On April 22, 2005, Macon DSS filed a Motion to Amend Petition to add information about the juveniles’ guardian ad litem. (R.p.80-89, 90-97) 
A review of these matters was held on August 29, 2005. (R.p. 150-153)  The trial court filed a Qualified Protective Order allowing Macon DSS to request health information and medical records related to the injuries respondent-mother sustained in a car accident. (R.p.188-190)
The termination hearing in these matters was set originally for September 26, 2005. (R.p. 184-87)  The trial court continued the hearing due to a request for a supplemental pleading by Macon DSS. (R.p.184-87)  The Supplemental Pleading indicated an additional allegation of dependency for each juvenile. (R.p.159-60, 168-69)  On October 17, 2005, an Order for Appointment of Guardian ad Litem was entered appointing Richard Walker as Guardian ad Litem for respondent-mother.  (R.p.176-179)
An order was filed on January 5, 2006 requiring respondent-mother to undergo a neurological evaluation. (R.p. 195-198)  A permanency planning review order from November 22, 2005 was filed on February 22, 2006 for each file. (R.p.203-257, 258-312) 
Respondent-mother, through her counsel, filed an Answer to the supplemental pleadings on March 6, 2006. (R.p. 313-316)  After the pre-trial hearing on March 6, 2006, the hearing on the termination of parental rights was postponed until March 27, 2006 to obtain a neurological evaluation from a different expert than previously named. (R.p.329-334) 
On March 27, 2006, the adjudicatory portion of the termination hearing was held regarding C.N. and J.N., and the trial court found that the juveniles were neglected and grounds existed to terminate parental rights in orders filed April 28, 2006. (R.p.337-393, 394-451))  The Order on Disposition of the Termination of Parental Rights was filed on September 7, 2006, after the hearing on August 15, 2006 holding that termination was in the best interest of the minor children C.N. and J.N. (R.p. 452-483) 
Respondent-mother filed Notice of Appeal on October 6, 2006. (R.p. 484-485)  Macon DSS filed a Motion to Dismiss the appeal on October 13, 2006 pursuant to Rule 3A of the North Carolina Rules of Appellate Procedure. (R.p. 488-493)  An Order Granting Petitioner’s Motion to Dismiss was filed on December 12, 2006 after a hearing on November 27, 2006. (R.p. 505-508)  Notice of Appeal was filed from the Order Granting Petitioner’s Motion to Dismiss on December 21, 2006. (R.p. 509-510)

Respondent-mother filed a Petition for Writ of Certiorari on January 12, 2007.  The Record on Appeal was timely filed on January 12, 2007 and was docketed on January 19, 2007.  From the  orders terminating respondent’s parental rights filed on April 28, 2006 and September 7, 2006, and the order dismissing her appeal filed December 12, 2006, respondent appeals.
STATEMENT OF THE FACTS
Respondent is the biological mother of the juveniles C.N. and J.N.  Timothy N., Jr. is the biological father of the juveniles, but did not appear at trial and does not participate in the appeal of this matter. (T.1, p.16-17) 
The children J.N. and C.N. came into care because Watts approached Macon DSS and asked them for help in late November 2003. (T.1, p.41, 166-67)  Watts reported that her son had been sexually abused while the children were being watched by their paternal grandfather. (T.1, p.41, 142)  After the abuse by his grandfather, J.N. began acting out sexually towards his sister C.N. (T.1, p.132)  Respondent-mother enrolled the children at Smokey Mountain for counseling, tried to separate the children, supervise them and stop the abuse. (T.1, p. 132-33) 

After moving to North Carolina, respondent-mother called Macon DSS social worker Doug Cross and asked him for help; she thought the children needed more counseling. (T.1, p. 136-37)  She agreed to voluntarily place her children in the custody of Macon DSS in order to get them counseling and other services she felt they needed. (T.1, p. 137)  

After the voluntary placement, the social worker assigned to the case changed and so did respondent-mother’s relationship with Macon DSS. (T.1, p.137)  The new social worker changed the case plan for treatment of the juveniles and altered the amount of visitation and contact with respondent-mother so that she saw or spoke to her children much less. (T.1, p.138-39)  Tracy Mason was no longer employed as a social worker for Macon DSS in March 2006. (T.1, p.13)  She testified that the trial court ordered psychological evaluations for respondent-mother and her domestic partner, Holly. (T.1, p.17) The case plan, admitted as Exhibit 2 by Macon DSS, indicated that this psychological evaluation had been completed, but Mason denied receiving verification of that completion. (T.1, p.17, 20)  Mason testified that respondent-mother only completed the substance abuse assessment out of the list of requirements given to her. (T.1,p.19-20)

Stacy Jenkins was assigned as social worker for J.N. and C.N. in November 2004. (T.1, p.21)  When Jenkins was assigned to the cases, the Macon DSS had been relieved of making reasonable efforts to avoid placement of the children for several months. (T.1, p.22)  Respondent-mother tried to complete the case plan set up by Jenkins. (T.1, p.140-41)  She took a psychological evaluation in April 2004, did a drug abuse assessment in June 2004 and began couples counseling. (T.1, p.140)  Macon DSS admitted Exhibit #5 into evidence, which was a letter written by Jenkins to respondent-mother on May 18, 2005, outlining the requirements of her case plan. (T.1, p.23) 
Respondent-mother was involved in a serious automobile accident in June 2005. (T.1, p.37)  Respondent-mother suffered a severe head injury and was not expected to survive this accident. (T.1, p. 38)  Following the accident, she was hospitalized for approximately two and a half weeks, then at Thom’s Rehabilitation Center for another two and half weeks. (T.1, p.154) Respondent-mother received treatment at Peachford in Atlanta until September 2005. (T.1, p.155-56) Respondent-mother was still having difficulty after being released from Peachford, which interfered with her ability to participate in the treatment of her children. (T.1, p. 156)  Respondent-mother was treated at Broughton Hospital and released on October 19, 2005, when she stated she finally got back to normal functioning level. (T.1, p. 157, 159)  After receiving more information in November 2005, respondent-mother began participating as much as possible in her case plan, but she had not completed the mental evaluation due to her grandmother’s illness and a miscommunication with her attorney’s office. (T.1, p. 160-61)  

Respondent-mother testified that she could get information from Jenkins. (T.1, p.146-47)  She did not have contact with the other case managers or therapists until after her guardian ad litem intervened after court on November 22, 2005. (T.1, p.148-50)  At the request of respondent-mother’s guardian ad litem, Jenkins prepared a list of items respondent-mother needed to do on November 22, 2005, which was admitted as Exhibit 6 for Macon DSS. (T.1, p.28-29)  Jenkins reported that respondent-mother took one drug test after November 2005, which was negative. (T.1, p.32, 44)  Respondent-mother also stated that she had no transportation to report to the drug screening facility and could not visit her son J.N., and requested assistance with transportation. (T.1, p.33, 35, 44-45)  

In reviewing the requirements listed in Macon DSS Exhibit 6, Jenkins admitted that respondent-mother completed or partially completed items #1-5 and 7-10, or those items did not apply. (T.1, p.49-51) The only item which respondent-mother failed to attempt was contact with C.N.’s therapist. (T.1, p.50-51)  Respondent-mother testified that Jenkins never provided her with information on how to participate in a telephone conference or the scheduling of team meetings or offered her information on transportation. (T.1, p.151-52, 173)  

Jenkins testified that J.N. was placed in five different placements and hospitalized twice during his placement with Macon DSS.  (T.1, p.42)  Jenkins testified that J.N.’s placement was moved from Umstead Hospital in Butner since the review hearing in November 2005.   J.N. was placed in Infinity House on December 28, 2005 in Sylva, then to Alexander Youth Network in Charlotte in January 2006. (T.1,p.25, 30) Respondent-mother was upset that when she could not visit with her son at Infinity House, and Jenkins testified that she did not understand why she was unable to visit. (T.1, p.31) Some of J.N.’s placements were six hours’ drive away, which limited respondent-mother’s ability to visit. (T.1, p.42)  In contrast, C.N. was placed in Macon County near respondent-mother throughout the entirety of this action.  (T.1, p. 25, 42)  Respondent-mother consistently visited C.N. except when she was hospitalized after her automobile accident and only missed a few. (T.1, p. 42) 

Respondent-mother testified that she called J.N. on the telephone every night and goes to visit C.N. each week because she is not allowed to call C.N. (T.1, p. 161-62)  Respondent-mother testified that she wanted her children to come home with her. (T.1, p. 163)  The constant movement to different placements was creating a behavior problem in her son J.N. (T.1, p. 163)  

Jenkins reported that respondent-mother had broken up with her domestic partner after the court date in November 2005 and moved to the State of Georgia. (T.1, p.25-26) Jenkins visited respondent-mother in Georgia on March 17, 2006. (T.1, p.27) 
Margaret Hudson, a clinical addictions counselor at Meridian Behavioral Health Services testified on behalf of Macon DSS. (T.1, p.52)  Hudson saw respondent-mother as a clinician once before her car accident.  Hudson developed a counseling plan for her, and gave her substance abuse and mental health assessments. (T.1, p.53,56)  When Hudson was in contact with respondent-mother after the accident, she indicated she had a religious experience and had ceased to abuse prescription drugs. (T.1, p.59)  Hudson testified that respondent-mother’s lack of transportation was a barrier to her cooperation and participation. (T.1, p.59) Most of respondent-mother’s transportation was provided by her domestic partner. (T.1, p.60)  Respondent-mother did not qualify for participation in the ACT team, which was suggested by Macon DSS because she had no substance abuse or mental health issues. (T.1, p.60)  

Mary Losser of Meridian Behavioral Health Sciences worked as a licensed clinical social worker and clinical addiction specialist. (T.1, p. 66)  Losser met with respondent-mother once on November 28, 2005. (T.1, p.67) Losser suggested that respondent-mother and her domestic partner undergo couples counseling and individual anger management counseling. (T.1, p.68) Respondent-mother was upset with Macon DSS because she did not think her children were well cared for.  (T.1, p.72) 

Jan Volk, a child therapist and addiction counselor at Children’s Home, met respondent-mother in December 2005 as a referral from Macon DSS.  (T.1, p.74)  Volk recommended that respondent-mother attend twelve parenting classes and twelve anger management classes. (T.1, p.75, 77)  Respondent-mother had attended six parenting classes and four anger management classes through the date of the hearing. (T.1, p.76, 78-79)  Three of the four parenting and anger management classes in February 2006 were cancelled, and respondent-mother did not attend two classes in March 2006, citing transportation difficulties as the reason. (T.1, p.76, 80)  
Lisa Wilson, a Child and Family Therapist for Meridian Behavioral Health testified but her testimony was stricken from the record by the trial court. (T.1, p.94)  
Michael Beech, the ACT team coordinator for Meridian Behavioral Health, testified regarding respondent-mother’s involvement in the ACT program. (T.1, p.95)  The ACT team provides individual substance abuse or mental health counseling to people in their homes. (T.1, p.95)  Beech assessed respondent-mother, but she was denied for the program in November 2005. (T.1, p.96)  Respondent-mother did not have sufficient symptoms of mental illness or substance abuse to qualify for the ACT program. (T.1, p.97-99)  
Jackie Hooper served as J.N.’s therapist while he was placed at Infinity House for three or four weeks. (T.1, p.102-03, 109)  Hooper indicated that J.N. was only placed at Infinity House in Sylva until he could be permanently placed at a Level IV facility, which contradicted testimony given by Jenkins. (T.1, p.104, 106-08)  J.N. had a number of behavioral problems at Infinity House. (T.1, p. 104)  Hooper had a small amount of contact with respondent-mother. (T.1, p.104)  Hooper stated respondent-mother attended a team meeting and spoke with Hooper on the telephone a few times. (T.1, p.104-05)  She visited J.N. one time when he was placed at Infinity House, and another visit was cancelled. (T.1, p.105)  Respondent-mother was very upset about the cancelled visit, which was the result of J.N.’s behavior the morning before the visit was scheduled.  (T.1, p.105)  
Jessica Cameron was the case manager for C.N. from Meridian Juvenile Health. (T.1, p.112-13)  Respondent-mother contacted Cameron in September 2005 and Cameron asked her to contact C.N.’s therapist. (T.1, p.113) Respondent-mother was upset that no one seemed interested in prosecuting the individual responsible for the sexual abuse of the children. (T.1, p.114, 116) Cameron indicated that respondent-mother was not invited to the team meetings because she did not have custody of C.N., but admitted that respondent-mother’s lack of participation may have resulted from her lack of information. (T.1, p. 117-19) 

Courtney Buschman, was a counselor for the Smokey Mountain Center and served as the case manager for J.N. after July 2005. (T.1, p. 120-21)  Buschman had numerous contacts with respondent-mother, both on the telephone and in person. (T.1, p.122)  Buschman testified that respondent-mother had expressed concerns about J.N. but had not come to several meetings. (T.1, p.124) Buschman agreed it was difficult for respondent-mother to participate in J.N.’s care without transportation, but indicated that a conference call was always an option. (T.1, p.126)  
After hearing from all the witnesses on March 27, 2006, the trial court found that sufficient grounds existed to terminate respondent-mother’s parental rights. (T.1, p.199) 

The dispositional portion of the termination hearing was held on August 15, 2006. (T.2, p.1) Jenkins testified that respondent-mother moved to a different state before the hearing in March 2006 and did not remain involved with the children after the court found grounds to terminate her parental rights. (T.2, p.7)  Jenkins received a call each Friday that the respondent-mother could not get transportation to attend visits. (T.2, p.10)  Respondent-mother visited C.N. four times after the March hearing, visited J.N. once, and had weekly telephone contact with J.N. (T.2, p.11)   Macon DSS refused visitation at some point after the hearing in March 2006. (T.2, p. 42-43)
Respondent-mother testified that Macon DSS cancelled three visits with J.N. and three other visits with C.N. (T.2, p. 19, 20) Respondent-mother completed anger management, substance abuse therapy and domestic violence education programs in Georgia. (T.2, p.21-22)  Respondent-mother testified that she loved her children and was only trying to help them after they were molested by their paternal grandfather. (T.2, p.27) 

Donna Fisher, respondent-mother’s sister, provided transportation to respondent-mother occasionally. (T.2, p. 34-35)  Fisher testified that respondent-mother had been a good mother to her children, and she had witnessed the lack of cooperation from the social worker. (T.2, p.36-37)  
After hearing all testimony on August 15, 2006, the trial court concluded that it was in C.N. and J.N.’s best interests that respondent’s parental rights were terminated.  (T.2,p. 45)  
STATEMENT OF GROUNDS FOR APPELLATE REVIEW

This appeal lies in part from a final decision of the District Court of Macon County, according to N.C. Gen. Stat. § 7B-1001 (2007), as to the Order filed December 12, 2006. (R.p.  505-08)(Argument VIII)  The remainder of this appeal lies from a Petition for Writ of Certiorari according to Rule 21 of the N.C. Rules of Appellate Procedure, filed January 12, 2007, along with the Record on Appeal in this matter. (Arguments I through VII)
ARGUMENT
I. THE TRIAL COURT ERRED IN MAKING FINDINGS OF FACT BASED UPON PREVIOUS COURT ORDERS WHICH WERE NOT SUPPORTED BY CLEAR COGENT OR CONVINCING EVIDENCE THAT THE JUVENILES WERE NEGLECTED.
(Assignments of Error No. 1-4, R.p. 337-393, 394-451) 
The standard of review for this assignment of error “is whether the findings of fact are supported by clear, cogent and convincing evidence and whether these findings, in turn, support the conclusions of law.”  In re: Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 6 (2004). 
Here, the trial court concluded that both juveniles were neglected within the meaning of N.C. Gen. Stat. §7B-101(15): 

Neglected juvenile: A juvenile who does not receive proper, care, supervision or discipline from the juvenile’s parent, guardian, custodian or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of law.
N.C. Gen. Stat. §7B-101(15)(2007).  The trial court further concluded that grounds existed under the provisions of N.C. Gen. Stat. §7B-1111(a)(1) to terminate respondent-mother’s parental rights. N.C. Gen. Stat. §7B-1111 allows for termination of parental rights if “[t]he parent has abused or neglected the juvenile.”  N.C. Gen. Stat. §7B-1111(a)(1)(2007).  


The majority of the trial court’s findings of fact used to support its conclusions of law were not demonstrated by clear, cogent, and convincing evidence.  Most of the factual findings cite a particular date, which corresponds with review hearings in the underlying case file.  No evidence, or relatively little evidence was mentioned regarding specific dates during the hearing on March 27, 2006.   Therefore the trial court must have gleaned this information from the court file in order to make its findings of fact.  

The trial court made numerous factual findings related to the date August 17, 2004.  (FF #35, R.p.341, 398; FF #45, R.p.343, 400; FF #42, 51, 66-71, R.p. 343-47, 403-04; FF #43,52, R.p.343-44, 400-01; FF #53-4, R.p.344-45, 401).  A review of the trial transcript reveals few, if any, references to the status of the case on that particular date.  Similarly, the trial court made findings related to the following dates, despite no reference in the termination hearing testimony: November 2004 (FF #75-76, R.p.348, 405); March 7, 2005 (FF #89-95, R.p.349,406); March 29, 2005 (FF #100-101, R.p.350, 407); March 31, 2005 (FF #102, R.p.350, 407); April 7, 2005 (FF #104, R.p.350-51, 407-08); April 14, 2005 (FF #105, R.p. 351, 408); April 18, 2005 (FF #106, R.p. 351, 408); April 21, 2005 (FF #107-08, R.351, 408); May 3, 2005 (FF #109, R.p.351, 408); May 18, 2005 (FF #110, R.p. 351-52, 408-09); June 1, 2005 (FF #111, R.p. 352, 409); June 7, 2005 (FF #112, R.p. 352, 409); September 13, 2005 (FF #123, R.p.353,410); September 19, 2005 (FF #124, R.p.353, 411);  September 20, 2005 (FF #125, R.p.354, 411); September 29, 2005 (FF #126, R.p.354, 411);  October 5, 2005 (FF #127, R.p. 354, 411); November 15, 2005 (FF #129, R.p.354, 411); and November 22, 2005 (FF #132-143, 147, 149-151, R.p.354-57, FF #131-143, 146, 148-150, R.p. 411-414). 
The trial court also included a finding of fact resulting directly from testimony that it struck and declared it would give no weight: “That [respondent-mother] never called the Minor Juvenile’s therapist, Lisa Wilson, at Smokey Mountain Mental Health, as requested by [Macon DSS].”  (FF #162, R.p.358; FF #161, R.p.415)  This testimony was stricken and should not have been considered by the court as evidence, much less including in a finding of fact. (T.1, p. 94)
In addition, the trial court expressly took judicial notice of previous court orders and other documents in the underlying file: December 1, 2003 (FF #15, R.p.339, 396); April 20, 2004 (FF #17, 30, R.p. 339-40,396-97); August 17, 2004 (FF #33, R.p. 341,398); March 5, 2005 (FF #77, R.p.348, 405); and November 22, 2005 (FF #96, R.p.349-51, 407).  

None of the aforementioned review or permanency planning reviews were attached to the April 28, 2006 orders or otherwise introduced into evidence during the March 2006 hearing. The court files from which these “findings of fact” arise are comprised in large part of court reports from the guardian ad litem and Macon DSS social workers that contain hearsay statements by third parties.  There are no indications of which findings or conclusions from previous orders are considered relevant by the court taking judicial notice and which are discarded as arising from hearsay statements or other inadmissible evidence. Some of the reports contain information that conflicts with the evidence produced during testimony at the March 2006 hearing.  Indeed, given the number of factual findings referencing these specific dates leads to the suspicion that the factual findings were adopted from the review orders themselves. 
Adopting findings of fact from a previous order through “taking judicial notice” is a direct violation of the trial court’s fact-finding duty.  A trial court is required to “find the facts specially and state separately its conclusions of law thereon and direct the entry of the appropriate judgment.” N.C.R. Civ. P. 52(a) (2007).  The trial court cannot accomplish this by taking judicial notice of an underlying order which may or may not have adopted the court summaries as its findings.  This Court previously held that adoption of a DSS summary into its Order does not constitute competent evidence to support a trial court’s findings of facts. In re D.L., 166 N.C. App. 574,  603 S.E.2d 376 (2004).  
Findings of fact must show that the trial court reviewed the evidence, analyzed it and found facts resulting from that analysis. See Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 (1982).  By adoption of previous court orders or taking judicial notice of the same, a trial court abdicates its fact-finding responsibility to a party and to evidence that was not held to a clear, cogent and convincing standard of proof.  As this Court previously stated: 

The requirement for appropriate findings of fact and conclusions of law is not designed to encourage ritualistic recitations by the trial court.  The requirement is designed to dispose of the issues raised by the pleadings and to allow the appellate courts to perform their proper function in the judicial system.  Without such findings and conclusions, it cannot be determined whether or not the judge correctly found the facts or applied the law thereto. 

Montgomery v. Montgomery, 32 N.C. App. 154, 158, 231 S.E.2d 26, 298 (1977)(citing Jones v. Murdock, 20 N.C. App. 746, 203 S.E.2d 102 (1974)).  


Here, the trial court took judicial notice of specific review, permanency planning, and dispositional orders in the court file.  Then the court adopted findings of fact from those orders that were not presented in evidence at the hearing on the petition.  As a result, the trial court’s findings of fact are not supported by clear, cogent or convincing evidence.  The Orders entered April 28, 2006 should be vacated and remanded to the trial court.  
II. THE TRIAL COURT ERRED IN CONCLUDING THAT CLEAR, COGENT AND CONVINCING EVIDENCE SUPPORTED ITS CONCLUSIONS THAT THERE WERE GROUNDS TO TERMINATE RESPONDENT’S PARENTAL RIGHTS. 

(Assignments of Error No. 5; R.p. 337-393; 394-451)

The standard of review for this assignment of error is described as follows: “The trial court’s conclusions of law in a termination of parental rights proceeding are reviewable de novo on appeal.” In re: J.S.L., ____ N.C. App. ___, ____, 628 S.E.2d 387, 389 (2006).   
Here, the trial court concluded, based upon the erroneous findings of fact that the juveniles C.N. and J.N. were neglected and grounds existed to terminate respondent-mother’s parental rights. (CL #3,4, R.p.363, 420)  Because the findings of fact that supported these conclusions of law are not supported by clear, cogent and convincing evidence as argued above in Arguments I and II, these conclusions of law are unsupported by adequate findings of fact.  As a result, the conclusions are in error and the April 28, 2006 orders upon which they stand should be vacated and remanded to the trial court. 
III. THE TRIAL COURT’S FINDINGS OF FACT THAT TERMINATION WAS IN THE BEST INTEREST OF THE CHILDREN WERE NOT SUPPORTED BY CLEAR, COGENT AND CONVINCING EVIDENCE. 

(Assignment of Error No. 6; R.p.452-483)

The standard of review is whether the findings of fact are supported by clear, cogent and convincing evidence and whether the findings of fact support the court’s conclusions of law.  See Shepard, 162 N.C. App. at 221, 591 S.E.2d at 6. 
In the Order on Disposition of the Termination of Parental Rights filed September 7, 2006, the trial court made findings of fact directly tied to the previous court review orders discussed in Arguments I and II.   The trial court made findings of fact related to the specific dates and previous court orders as follows: April 20, 2004 (FF #19, 21-25, 32, R.p.454-56); August 17, 2004 (FF #35, 36, 39, 42-43, 51-54, 65-72, R.p.456, 458-59, 461-62); March 7, 2005 (FF #83-91, 93-96, R.p.463-65); November 22, 2005 (FF# 101-102, 104-113, 115-117, 124, 127-131, 133, 135, 137-149, 154-55; R.p.465-72); March 27, 2006 (FF #158-59, 162-176, 179-181, 183, 185-196, 200-204, 206, 209,  R.p. 473-78)

The trial court specifically found as a fact that it was taking judicial notice of the previous Orders by the Court in the underlying court files and the Orders filed April 28, 2006. (FF #15, 17, 30, 33, 78, 100, R.p. 211-14 454-56, 463, 465, 479)  These findings were not made as the result of evidence received at the August 15, 2006 hearing.  The majority of these findings of fact were based upon the contents of the court file or previous court orders.   As is argued in Arguments I and II above in more detail, the trial court has abdicated its Rule 52(a) fact-finding responsibility, has included information that contains hearsay or is otherwise inadmissible evidence, and accepted evidence that does not meet the standard of clear, cogent and convincing evidence.  As a result, these findings of fact are not properly supported and the September 7, 2006 Order should be vacated and remanded. 
IV. THE TRIAL COURT’S CONCLUSIONS OF LAW TERMINATING PARENTAL RIGHTS WERE NOT SUPPORTED BY ITS FINDINGS OF FACT. 

(Assignments of Error No. 7,8; R.p.452-483)

The standard of review for this assignment of error is:  “On appeal, the trial court’s decision to terminate parental rights is reviewed on an abuse of discretion standard.”  In re: J.L.K., 165 N.C. App. 311, 317, 598 S.E.2d 387, 391, disc. rev. denied, 359 N.C. 68, 604 S.E.2d 314 (2004).  The decision to terminate parental rights is within the discretion of the trial court and “will not be overturned on appeal absent a showing that the judge’s actions were manifestly unsupported by reason.”  In re: J.A.A., ____ N.C. App. ____, ____, 623 S.E.2d 45, 51 (2005).  
The trial court concluded that C.N. and J.N. were neglected juveniles within the meaning of N.C. Gen. Stat. §7B-101(15), that grounds existed to terminate respondent-mother’s parental rights, and that termination of those rights was in the juveniles’ best interests. (CL #3,4,6, R.p. 480-81)  These conclusions of law, as stated in Arguments I through III, were based upon findings of fact adopted from previous court orders rather than from evidence presented during the hearing on August 15, 2006. The trial court’s reliance upon previous orders of the court with no further consideration of whether those orders were based upon inadmissible evidence was manifestly unsupported by reason.  As a result the September 7, 2006 Order should be vacated and this matter remanded to the trial court.   
V. THE TRIAL COURT ERRED IN FAILING TO CONDUCT THE TERMINATION HEARING WITHIN 90 DAYS FROM THE FILING OF THE TERMINATION PETITION IN VIOLATION OF N.C. GEN. STAT. §7B-1109(A). 

(Assignment of Error No. 9; R.p. 337-393, 394-451)

The standard of review on a trial court’s failure to follow a statutory directive involves a question of law: “Questions of statutory interpretation are questions of law, which are reviewed de novo by an appellate court.”  In re Proposed Assessments v. Jefferson-Pilot Ins. Co., 161 N.C. App. 558, 559, 589 S.E.2d 179, 180 (2003).  “The cardinal principal of statutory interpretation is to ensure that legislative intent is accomplished.”  McLeod v. Nationwide Mutual Ins. Co., 115 N.C. App. 283, 288, 444 S.E.2d 487, 490 (1994).   The purpose of Chapter 7B is tied to its timelines, which are required to protect “all juveniles from the unnecessary severance of a relationship with biological” parents and to provide children with a permanent plan of care at the earliest possible age.  N.C. Gen. Stat. § 7B-1100(2)(2007).   
N.C. Gen. Stat. §7B-1109(a) directs that the termination of parental rights hearing must be conducted within 90 days of the filing of the petition. N.C. Gen. Stat. §7B-1109(a)(2007).  The statute allows for one extension of time for an additional 90 days to receive additional evidence or discovery by the parties, under extraordinary circumstances that must be outlined in a written order by the court. N.C. Gen. Stat. §7B-1109(d)(2007). 
This Court reviewed the prejudice from the failure to follow the statutory timelines in In re: D.M.M, ___ N.C. App. ___, ___ S.E.2d ___ (COA06-29, September 5, 2006), which involved a termination hearing held over a year after the filing of the petition, as in this case.   “These precedents clearly require reversal where the hearing on the petition to terminate is held egregiously late, or a late entry of an order occurs and the respondent alleges prejudice.” The Court further found that the “combined 19 month delay in holding the hearing and entering the order where the statute allows a total maximum of 120 days is an egregious violation of the statute and is prejudicial to respondent, her children, and all parties involved.”
In this matter, the Petitions for Termination of Parental Rights were filed on October 18, 2004. (R.p. 3-64)  The hearing on the petition was held on March 27, 2006, and the dispositional hearing was held on August 15, 2006, after the respondent-mother had been involved in a life-threatening automobile accident and required several months of treatment, at least three hospitalizations and therapy.  This delay in holding the hearing was justified by the trial court in stating that it was necessary to allow several amendments to the Petitions, serving the biological parents, ordering a medical evaluation and having a guardian ad litem appointed for the respondent-mother. (R.p.471-72)  The trial court’s finding regarding the delay and resulting extraordinary circumstances was included in the September 7, 2006 Order and in both April 26, 2006 orders.  (R.p. 356-57, 414-15, 471-72) This delay in fact prejudiced the respondent-mother by allowing Macon DSS to add further grounds to its petition.  If the hearing had been held within the time limitation directed by statute, the respondent-mother would not have been suffering or recovering from major health problems resulting from a car accident which she was lucky to survive.  It was nearly two years after the filing of the Petitions that the final order in this matter was entered, and eighteen months before the first hearing on the Petitions were held.   The delay in holding the termination hearing in violation of N.C. Gen. Stat. §7B-1109 resulted in actual prejudice to the respondent-mother and should be vacated and remanded to the trial court. 
VI. THE TRIAL COURT ERRED IN FAILING TO FILE ORDERS WITHIN THIRTY DAYS AFTER THE DATE OF THE HEARING IN VIOLATION OF N.C. GEN. STAT. §§ 7B-807, 7B-905, AND 7B-907 IN PREJUDICE TO RESPONDENT’S RIGHTS.

(Assignments of Error No. 10,11; R.p. 100-124, 125-149; 203-257; 258-312; 337-393; 394-451)

This assignment of error involves a question of law; therefore the standard of review is de novo: “Questions of statutory interpretation are questions of law, which are reviewed de novo by an appellate court.”  In re Proposed Assessments, 161 N.C. App. at 559, 589 S.E.2d at 180.  

A permanency planning review was held in the C.N. and J.N. matters on March 7, 2005, for which the Orders were filed on August 4, 2005. (R.p.100-24, 125-49)  Another permanency planning review was held in the juvenile matters on November 22, 2005, for which the Orders were filed on February 22, 2006. (R.p. 203-57, 258-312)  The delay in the entry of these orders was in direct violation of the statute directing that any order shall be reduced to writing, signed and entered within 30 days following the hearing. N.C. Gen. Stat. §7B-907(c)(2007).  N.C. Gen. Stat. §7B-907(c) also allows for the clerk of court to call a special hearing to determine why the original order was not entered within 30 days, and an additional ten day period in which the order may be entered.  However, there is no indication here that any such review or reason for failure to enter the order in a timely fashion was given.   


The adjudicatory portion of the termination hearing was held on March 27, 2006, for which the orders were not filed until April 28, 2006.  (R.p.337-451)  This delay in the entry of the orders was in direct violation of the statute requirement entry of the adjudicatory order within 30 days after the completion of the hearing. N.C. Gen. Stat. §7B-1109(e)(2007).  Nothing in the record indicates why the order was delayed.  The trial court cites “extraordinary circumstances” that resulted in the delay in hearing the Petitions but cites no reason for the delay of the entry of the permanency planning or adjudicatory orders. (R.p. 211, 266)  All of these orders were relied upon heavily in the preparation of the adjudication and disposition orders, judging from the frequency with which they were cited.  


The Court of Appeals has held previously that any delay between a hearing and the subsequent entry of that order is prejudicial in and of itself as a result of the delay created and lack of permanency available to the children who are the issue of the action.  “The statutory use of the word ‘shall’ is a mandate to trial judges . . . Failure to follow the mandate is error.”  In re Wade, 67 N.C. App. 708, 711, 313 S.E.2d 862, 864 (1984).  See In re: Alexander, 158 N.C. App. 522, 582 S.E.2d 466 (2003); In re: J.D., 164 N.C. App. 176, 605 S.E.2d 643 (2004).  

These statutes were enacted “to provide for the quick and speedy resolution of juvenile cases where juvenile custody is at issue.”  In re: T.L.T., 170 N.C. App. 430, 432, 612 S.E.2d 436, 438 (2005)(citing In re: L.E.B., 169 N.C. App. 375, 610 S.E.2d 424 (2005)).  This delay, in and of itself, was prejudicial to all of the parties, but especially to the respondent-mother, who was expected to comply with orders by the trial court that were not reduced to writing until the proceeding had progressed to an irreversible point and she had no further opportunities to protect her parental rights.  In addition, throughout this time period, her son J.N. was being moved to different placements and she lost her primary means of transportation, which necessarily led to the detriment of the parent-child bond between them.  As a result of the delays in the entry of these orders, quoted extensively in the adjudicatory and dispositional orders, the trial court’s orders should be vacated and the matter remanded. 
VII. THE TRIAL COURT VIOLATED THE RESPONDENT’S DUE PROCESS RIGHTS UNDER THE UNITED STATES AND NORTH CAROLINA CONSTITUTIONS BY RELYING ON INCOMPETENT HEARSAY AND TESTIMONY PRESENTED WITHOUT PROPER OR SUFFICIENT FOUNDATION. 

(Assignment of Error No. 12; T.1, p. 5-18; 40-45)
The standard of review is whether the findings of fact are supported by clear, cogent and convincing evidence and whether the findings of fact support the conclusions of law. In re: Sheppard, 162 N.C. App. at 221, 591 S.E.2d at 6.  
As previously noted in other assignments of error and arguments above, the majority of the trial court’s findings of fact were based upon evidence not entered at the adjudicatory hearing in this matter on March 27, 2006 and the dispositional hearing in this matter on August 15, 2006.  Most of these findings of fact were based upon previous orders and contained a consideration of hearsay or other inadmissible evidence.   During the March 27, 2006, the court also heard the testimony of two social workers that contained statements of hearsay that should not have been admitted into evidence or considered by the court.  Consideration of this inadmissible testimony was a violation of the respondent-mother’s due process rights under the United States and North Carolina Constitions: “No person shall be taken, imprisoned, or disseized of his freehold, liberties, or privileges, or outlawed, or exiled, or in any manner deprived of his life, liberty, or property, but by the law of the land.”  N.C. Const., Art. I, § 19.  

Here, the findings of fact used to support the trial court’s conclusions that grounds existed for termination, and that termination was in the best interests of the minor juveniles were based upon hearsay and other inadmissible evidence introduced in previous proceedings.  Since there is no way to ascertain what the trial court considered and what was not considered, there is no way to comprehend whether the trial court appropriately applied the law.  As a result, the orders terminating respondent-mother’s parental rights and finding grounds to do so should be vacated and remanded to the trial court. 
VIII. THE TRIAL COURT ERRED IN DISMISSING RESPONDENT’S APPEAL PURSUANT TO N.C.R. APP. P. 3A WHEN RESPONDENT’S INTENTION TO PURSUE AN APPEAL WAS CLEAR, AND DEPRIVED RESPONDENT OF HER DUE PROCESS RIGHTS AND PROTECTION OF THE LAW OF THE LAND UNDER THE UNITED STATES AND NORTH CAROLINA CONSTITUTIONS.  

(Assignment of Error No. 13, 14; T.p. 497-498, 505-508)

The standard of review on a trial court’s interpretation of the North Carolina Rules of Appellate Procedure involves a question of law, therefore the standard of review is de novo. See In re Proposed Assessments, 161 N.C. App. at 559, 589 S.E.2d at 180.   On December 12, 2006, the trial court filed an Order Granting Petitioner’s Motion to Dismiss respondent-mother’s appeal pursuant to N.C.R. App. P. 3A (2007).  (R.p.505-507)  The trial court found as a fact that respondent-mother’s trial counsel filed Notice of Appeal and signed on behalf of respondent-mother, that respondent-mother filed an affidavit signed October 25, 2006 indicating she wished to pursue an appeal of the matter, and that Rule 3A required both the respondent-parent and her attorney to sign the Notice of Appeal. (FF #6,8,9, R.p. 505-06)  The trial court went on to hold that respondent-mother had failed to sign the notice of appeal and thus her appeal was dismissed for failure to comply with this requirement. (R.p.507) 


Rule 3A was added to the North Carolina Rules of Appellate Procedure to ensure the cooperation of the appellant with his or her attorney.  Accordingly, by the evidence presented to the trial court in the form of respondent-mother’s affidavit, respondent-mother expressly authorized her trial counsel to sign the notice of appeal on her behalf.  (R.p.497)  Respondent-mother’s affidavit indicates that it created a financial hardship for her to return to file and sign a notice of appeal. (R.p. 497)  The trial court’s ruling nullified the notice of appeal, even when the circumstances satisfy the Rule’s purpose but not its diction.  


This application of the North Carolina Rule of Appellate Procedure 3A effectively harms individuals who are unable to cooperate with their trial counsel for any number of reasons: extreme poverty and lack of available transportation, as in this case, the inability to read and write, or any other mental limitation.  Considering this Rule’s application, the fact that it only applies to juvenile appeals, where the majority of appellants are indigent and a constitutional right is always affected, the “signature requirement” of Rule 3A in application violates respondent-mother’s constitutional rights to due process and protection by the law of the land.


The entire purpose of our State’s juvenile code is outlined in the first sentence of N.C. Gen. Stat. § 7B-100(1) as follows: “To provide procedures for the hearing of juvenile cases that assure fairness and equity and that protect the constitutional rights of juveniles and parents.” N.C. Gen. Stat. §7B-100(1)(2007).  This protection of constitutional rights has been central to the decisions of this Court and the Supreme Court.  See In re: Eckard, 144 N.C. App. 187, 199, 547 S.E.2d 835 (2002); In re: Stumbo, 357 N.C. 279, 582 S.E.2d 255 (2003).  


Government action is subjected to strict scrutiny standard of review when a fundamental right is at stake.  Huntington Properties, LLC v. Currituck County, 153 N.C. 218, 569 S.E.2d 695 (2002).  Parenting one’s children and having their care, custody and control is a fundamental right. Thrift v. Buncombe County DSS, 137 N.C. App. 559, 563, 528 S.E.2d 394, 396 (2000) (“As the link between a parent and child is a fundamental right worthy of the highest degree of scrutiny . . . the trial court must fulfill all procedural requirements in the course of its duty. . .”);  Price v. Howard, 346 N.C. 68, 79, 484 S.E.2d 528, 534-35 (1997).   “The family occupies a special and highly revered place in the life of our nation and people.  Thus the courts have accorded full constitutional protection to family relationships.” Moore v. City of East Cleveland, 431 U.S. 494, 503-04 (1977).  “This Court’s decisions have by now made plain beyond the need for multiple citation that a parent’s desire for and right to ‘the companionship, care, custody and management of his or her children’ is an important interest that “undeniably warrants deference and, absent a powerful countervailing interest, protection.”  Lassiter v. Department of Social Services, 452 U.S. 18, 27 (1981).   

By dismissing respondent-mother’s appeal, the trial court allowed this Rule of Appellate Procedure to be used as a sword rather than a shield.  Rather than ensuring respondent-mother’s cooperation, this Rule has been applied so as to refuse her the ability to cooperate in protecting her rights by ending her appeal.  Respondent-mother is unable to pursue relief of the deprivation of her constitutional rights to the care, custody and control of her children.  This application cannot have been the intended result of the new Rule 3A.  
The dual signature requirement contained in Rule 3A does not apply to criminal or other civil appeals.  If this requirement was intended to ensure cooperation with appellate counsel, it should be a requirement for all appellants.  Otherwise, the rule should be eliminated for this one class of appellants.   The application of Rule 3A in this instance effectively deprived respondent-mother of her constitutional rights and ability to protect her parental rights through an appeal process.  As a result, the order of the trial court should be vacated and remanded. 
CONCLUSION


For the reasons stated above, respondent respectfully requests that the Court of Appeals affirm all assignments of error and vacate the Orders of the trial court.

Respectfully submitted, this the ___ day of February, 2007.
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