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BRIEF FOR RESPONDENT-FATHER 
QUESTION PRESENTED FOR REVIEW 

I.
 DID THE TRIAL COURT ERR IN CONCLUDING THAT GROUNDS FOR TERMINATION UNDER N.C. GEN. STAT. § 7B-1111(A)(2) WERE PROVEN BY CLEAR AND CONVINCING EVIDENCE WHEN THE TRIAL COURT’S WRITTEN FINDINGS DO NOT EVIDENCE AN APPROPRIATE CONSIDERATION OF RESPONDENT-FATHER’S AGE?
STATEMENT OF THE CASE

This appeal involves a minor child, C.M.W., and Respondent-Father, who was also a minor child at the time Guilford County Department of Social Services (“DSS”) filed a juvenile petition alleging that C.M.W. was dependant due to the young ages of her parents (R. pp. 2-3; T. p. 72, line 19).  DSS received nonsecure custody of C.M.W. on 11 August 2006 (R. pp. 11-12).  On 14 September 2006, C.M.W. was adjudicated dependant by stipulation of the parties (R. pp. 30-33).  
On 10 January 2007, the trial court changed the permanent plan for C.M.W. to a concurrent plan of adoption and reunification (R. p. 107).  On 10 March 2008, DSS filed a petition to terminate the parental rights of C.M.W.’s parents (R. pp. 110-131).  A second permanency planning hearing was held on 1 May 2008 at which the trial court again ordered that the permanent plan for C.M.W. remain a concurrent plan of adoption and reunification (R. pp. 161-165).  Subsequent to the second permanency planning hearing, C.M.W.’s mother relinquished her parental rights to her great aunt (R. p. 21, lines 13-24).  
At the termination hearing held on 27 October 2008 and 3 November 2008, the trial court found that grounds existed to terminate Respondent-Father’s parental rights to C.M.W., finding by clear, cogent and convincing evidence that Respondent-Father had willfully left C.M.W. “in foster care, a placement outside the home, for more than twelve months without showing to the satisfaction of the Court that reasonable progress under the circumstances had been made in correcting those conditions which led to the removal of [C.M.W.] pursuant to N.C. Gen. Stat. § 7B-1111(a)(2)”  (R. pp. 190-195).  The written termination order was filed on 3 December 2008 (R. pp. 190-195). Respondent-Father timely appealed on 29 December 2008 (R. p. 235).
STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

Respondent-Father appeals from a final order terminating his parental rights to C.M.W.  This Court has jurisdiction over this appeal pursuant to N.C. Gen. Stats. §§ 7A-27(c), 7B-1001 (a)(6), and 7B-1002(4). 
STATEMENT OF THE FACTS

This case involves a minor child, C.M.W., and her parents, 

who were also minor children at the time she was born (R. pp.   3, 22, 44).  C.M.W.’s mother came into DSS custody in January of 2006 through Delinquency Court (R. p. 22).  The mother of C.M.W. was originally placed in a foster home but was removed because she was unable to follow the rules. Id.  After being removed from foster care, C.M.W.’s mother was placed at the Hallelujah House and then into the Florence Crittenton maternity program on 12 June 2006, until she gave birth to C.M.W. at the Carolina Medical Center. Id. 

Shortly after C.M.W.’s birth, DSS filed a juvenile petition seeking temporary legal and physical custody of the infant, alleging that C.M.W. was dependent due to her parents being minors themselves (R. pp. 2-3).  Both C.M.W. and her mother were placed with the mother’s maternal aunt (R. pp. 20, 28).  

Respondent-Father began communicating with the DSS social worker after C.M.W.’s birth in August of 2006 (R. p. 22).  Respondent-Father was 17 years old at the time and living at home with his mother. Id.  When the social worker discussed a case plan with Respondent-Father, Respondent-Father expressed his concern that he would not be able to comply with all of the requirements because he was on 12-months supervised probation from 5 April 2006 to 5 April 2007, stemming from a misdemeanor larceny plea (T. p. 152, lines 3-5). Respondent-Father informed the social worker that he was willing to sign an affidavit of paternity and that he wanted to have contact with C.M.W. and be a part of her life. Id.  When Respondent-Father’s mother asked DSS if C.M.W. and her mother could be placed in her home, she was told that would not be an appropriate placement since Respondent-Father also lived in the home (T. p. 234, lines 6-11).

At the adjudication and dispositional hearings held on 14 September 2009, the parties stipulated to a finding of dependency and the trial court also found that “[Respondent-Father] exercises visitation with [C.M.W.] at the home of the maternal aunt.  A home study was completed on his home, where he resides with his mother, and a Team Decision Meeting was scheduled for September 11, 2006 at 4pm to discuss a visitation plan at the father’s home” (R. p. 31). 


On 11 October 2006, C.M.W. and her mother were moved from the maternal aunt’s home to a licensed foster care home due to the mother’s disruptive behavior (R. p. 36, 56, 68).  According to the social worker’s Court Summary filed prior to 7 December 2006 Review Hearing, Respondent-Father was visiting C.M.W. with his mother, he was attempting to create a bond with C.M.W., and he had recently accompanied C.M.W. to a medical appointment (R. pp. 35, 39).  According to the social worker, C.M.W.’s mother had a strained relationship with Respondent-Father’s mother, a tenuous relationship with her own mother, and no relationship with Respondent-Father (R. p. 37). 
 

At the 7 December 2006 Review Hearing, the trial court found, among other things, that Respondent-Father had turned 18 and was no longer in need of his own guardian ad litem, that Respondent-Father wished to sign an affidavit of paternity, and that Respondent-Father had met with the social worker and had entered into a case plan (R. pp. 44-46).  Respondent-Father’s case plan required him to (1) establish a verifiable source of income; (2) complete parenting classes; (3) collaboratively communicate with C.M.W.’s mother about matters involving C.M.W.; and (4) remain drug and alcohol free (R. p. 55).
On 2 March 2007, the social worker filed a Motion for Review after an incident occurred on 18 February 2007 at the home of Respondent-Father during one of his Sunday visits with C.M.W. (R. p. 47).  Respondent-Father had unsupervised visits with his infant daughter in his mother’s home on Sundays from 10:00 a.m. to 9:00 p.m. (T. p. 88, lines 1-7).  According to the testimony of Respondent-Father’s mother, she was to pick C.M.W. up from her foster home in Greensboro on Sunday morning and return her to her foster home on Sunday evening (T. pp. 171).  On 18 February 2007, Respondent-Father’s mother was told, instead, to pick C.M.W. up from C.M.W.’s maternal grandmother’s house in High Point, which she did. Id.  At approximately 7:00 p.m. that evening, the mother of C.M.W. went to Respondent-Father’s home with her sister, mother and her mother’s boyfriend and “demanded” that they be allowed to take C.M.W. prior to the scheduled end of the visit (R. p. 47; T. pp. 44-46, 82-84).  The paternal grandmother and Respondent-Father refused to relinquish C.M.W. prior to the scheduled end of the visit and a physical altercation broke out. Id.  At some point during the altercation, C.M.W.’s mother’s sister entered Respondent-Father’s home and removed C.M.W. (T. pp. 44-46, 82-84).   
After the incident, Respondent-Father’s mother called the police and then they both went to the magistrate to obtain warrants against C.M.W.’s mother and her family members (T. pp. 105, lines 14-19, 124-125, lines 25-1).  While Respondent-Father and his mother were at the magistrate’s office, the maternal relatives brought C.M.W. to the maternal grandmother’s house.  As they were entering the house, a car with three women pulled up in front of the home and one of the three women fired a single shot into the home (R. p. 47; T. pp. 47, 82-84, 158-159, 175-176).    

The social worker testified at the termination hearing  that prior to 18 February 2007, Respondent-Father’s visits with C.M.W. “went well,” he was appropriate with C.M.W. and did “everything that he was supposed to do” (T. p. 84, lines 21-25).  After the 18 February 2007 incident, DSS changed Respondent-Father’s visitation with C.M.W. to one hour of supervised visitation a week at the office of Guilford County Department of Social Services (R. p. 58). After this new visitation plan was put into effect, Respondent-Father attended twenty-one supervised visits, missed six visits without notice, cancelled two visits with notice, and DSS cancelled one visit when C.M.W. was ill (T. p. 63-64).  
At the 15 March 2007 hearing on the DSS 2 March 2007 Motion to Review, the trial court found that Respondent-Father was not in compliance with his case plan because he was working with his uncle but getting paid in cash, he had not completed a parenting class, and he admitted to smoking marijuana since entering into his case plan (R. p. 61).  The trial court relieved Respondent-Father’s guardian ad litem, finding Respondent-Father 18 years of age, and ordered DSS to arrange for paternity testing after the social worker encouraged Respondent-Father “man to man” to request a paternity test (R. p. 63; T. p. 74, lines 8-15).  
On 9 July 2007, the trial court held a review hearing and found as fact that Respondent-Father was proven to be the biological father of C.M.W. through paternity testing (R. p. 78). On 2 October 2007, Respondent-Father was incarcerated after being charged with one count each of Assault with a Deadly Weapon Inflicting Serious Injury with Intent to Kill, Robbery with a Dangerous Weapon and Carrying a Concealed Weapon (R. p. 95, 98).  He kept in contact with C.M.W. by speaking with her on the telephone from the Randolph County Jail (T. pp. 106, lines 6-15, 131, 217, lines 19-20).  
The trial court held its first permanency planning hearing on 10 January 2008 (R. pp. 103-107).
  Respondent-Father was still incarcerated on that date but was represented at the hearing by his attorney. Id.  The trial court found that Respondent-Father attended one parenting class on or about 27 September 2007 prior to his arrest, that he failed to report for three drug screens in 2007 and that he admitted to smoking marijuana on 31 August 2007 (R. p. 105). The trial court changed the permanent plan for C.M.W. from reunification to a concurrent plan of adoption and reunification (R. p. 107).  
On 10 March 2008, Guilford County DSS filed a Petition to Terminate Parental Rights (110-131).  The grounds alleged against Respondent-Father were that he willfully left C.M.W. in foster care more than 12 months without showing to the satisfaction of the Court that reasonable progress has been made in correcting the conditions which led to her removal; that for a continuous period of six months preceding the filing of the petition, Respondent-Father willfully failed to pay a reasonable portion of the cost of C.M.W.’s care; and that Respondent-Father failed to establish paternity.  Id.  DSS noticed its termination petition for hearing for 19 May 2008 (R. p. 108). 
A second permanency planning was hearing was held on 1 May 2008 (R. pp. 161-165).  The trial court found that Respondent-Father had not seen C.M.W. since being incarcerated on 2 October 2007 and that he had not been able to work on his case plan in jail.  The trial court found as fact that Sergeant Goins of the Randolph County Jail indicated that there were no longer programs available for inmates at that facility (R. p. 162).  According to the trial court, the only family member who visited C.M.W. on a regular basis at her current foster home was Respondent-Father’s mother (R. p. 162).  The trial court ordered that the permanent plan for C.M.W. remain a concurrent plan of adoption and reunification (R. p. 164).
On 18 May 2009, DSS removed C.M.W. from her foster care placement and placed her with the mother’s great aunt (T. p. 93, lines 6-7.)  On 23 June 2008, C.M.W.’s mother executed a specific relinquishment of her parental rights to her great aunt (R. p. 190; T. pp. 21-22).  
The termination petition filed by DSS on 10 March 2008 came on to be heard on 27 October 2008 and 3 November 2008 (R. p. 190).  The trial court did not find sufficient evidence to terminate Respondent-Father’s parental rights to C.M.W. pursuant to N.C. Gen. Stats. §§ 7B-1111(a)(3) and 7B-1111(a)(5) but did find sufficient evidence to support termination pursuant to N.C. Gen. Stat. § 7B-1111(a)(2).  At disposition, the trial court also found that it was in C.M.W.’s best interests to terminate her father’s parental rights to her (R. p. 193).  Respondent-Father timely appealed (R. p. 235).




  ARGUMENT

I.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS FOR 
TERMINATION UNDER N.C. GEN STAT. § 7B-1111(a)(2) WERE 

PROVEN BY CLEAR AND CONVINCING EVIDENCE WHEN THE TRIAL 
COURT’S WRITTEN FINDINGS DO NOT EVIDENCE AN APPROPRIATE 
CONSIDERATION OF RESPONDENT-FATHER’S AGE.

ASSIGNMENT OF ERROR NO. 1 (R. p. 239)

STANDARD OF REVIEW

A termination of parental rights proceeding is conducted in two phases: (1) an adjudication phase that is governed by N.C. Gen. Stat. § 7B-1109 and (2) a disposition phase that is governed by N.C. Gen. Stat. § 7B-1110. See In re Shepard, 162 N.C. App. 215, 221, 591 S.E.2d 1, 5 (2004). During the initial adjudication phase, petitioner has the burden of proving by clear, cogent and convincing evidence the existence of one or more of the statutory grounds for termination set forth in N.C. Gen. Stat. § 7B-1111. Id. The standard of appellate review is “whether the [trial] court’s ‘findings of fact are based upon clear, cogent and convincing evidence’ and whether the ‘findings support the conclusions of law.’” In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000) (quoting In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996)). If DSS meets its burden of proving at least one ground for termination, the trial court proceeds to the dispositional phase and must consider whether termination is in the best interests of the child. N.C. Gen. Stat. § 7B-1110(a); In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003). The trial may then terminate parental rights upon a finding that it would be in the best interests of the child to do so. Id. at 285, 576 S.E.2d at 406-07.

Under N.C. Gen. Stat. § 7B-1111(a)(2), a court may terminate parental rights upon a finding that the parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made in correcting those conditions which led to the removal of the juvenile.  Provided, however, that no parental rights shall be terminated for the sole reason that the parents are unable to care for the juvenile on account of their poverty. “Willfulness” under N.C. Gen. Stat. § 7B-1111(a) “means something less than willful abandonment[,]” and “does not require a showing of fault by the parent.” In re Oghenekevebe, 123 N.C. App. 434, 439, 473 S.E.2d 393, 398 (1996). Willfulness may be found where a parent has made some attempt to regain custody of the child but has left the child in foster care for over twelve months and has failed to exhibit “reasonable progress or a positive response toward the diligent efforts of DSS.” Id. at 440, 473 S.E.2d at 398. “A parent’s ‘willfulness’ in leaving a child in foster care may be established by evidence that the parents possessed the ability to make reasonable progress, but were unwilling to make an effort. In re Baker, 158 N.C. App. 491, 494, 581 S.E.2d 144, 146 (2003).  
__________________________

Respondent-Father was an unemancipated minor at the time

Of C.M.W.’s birth, and until he was incarcerated on 2 October 

2007, he lived with his mother at all times (T. pp. 72, 99-100, 
lines 23-1, 234). Respondent-Father had a ninth grade education

(T. p. 132, lines 1-3).  In addition to attending the 

termination hearing held on 27 October 2008 and 3 November 

2008, Respondent-Father attended court on 17 August 2006, 14 
September 2006, 15 March 2007, 9 July 2007 and 10 January 2008 
(R. pp. 28, 30, 59, 75, 79, 103, and 107).  

Although Guilford County DSS alleged three grounds for 
terminating Respondent-Father’s parental rights to C.M.W., the 
trial court concluded that there was only sufficient evidence to 
support termination pursuant to N.C. Gen. Stat. § 7B-
1111(a)(2)(R. pp. 110-123, 194).  The findings supporting the 
trial court’s conclusion merely repeated the allegations 

set forth in the termination petition that Respondent-Father

failed to complete his case plan (R. pp. 110-132, 190-195).  

In re Matherly involved another unemancipated minor whose 
efforts at reunification with the minor child “were not long-
lasting or consistent.”  In re Matherly, 149 N.C. App. 452, 562 
S.E.2d 15 (2002).  At the time DSS filed a petition to terminate 
the parental rights of respondent-mother in Matherly, she had 
(1) failed to attend eleven out of sixteen regularly scheduled visits with her child; (2) failed to advise her social worker of her whereabouts during a three week period; (3) failed to establish and maintain a stable residence; (4) failed to comply with court directives concerning financial support; and (5) the minor child had been born out of wedlock and was not legitimated. Id.  

The trial court in Matherly terminated respondent-mother’s parental rights to the minor child, concluding that she had willfully left the minor child in placement outside the home for more than twelve months without showing to the court reasonable progress toward correcting the conditions that led to the minor child’s removal. Id.  This Court reversed and remanded, holding, in pertinent part, that “[t]he trial court must make specific findings of fact showing that a minor parent’s age-related limitations as to willfulness have been adequately considered.”  Id. 

In a more recent case involving an unemancipated minor parent who had turned 18 by the time the termination petition was filed, this Court again addressed the trial court’s failure  to adequately consider the respondent-parent’s age in terms of willfully leaving a child in foster care for twelve months prior to filing the termination petition. In re J.G.B. 177 N.C. App. 375, 628 S.E.2d 450 (2006).  In J.G.B., the minor child was removed from the respondent-mother’s custody when the mother was 17-years old and was herself in DSS custody. Id. DSS filed a termination petition when the respondent-mother was 18 for almost four months and the minor child had been separated from his mother for the same period of time. Id.  

Applying the reasoning behind Matherly to the facts of J.G.B., this Court found the trial court’s findings of fact in the termination order insufficient to establish the respondent-mother’s willfulness and remanded, holding that, “the trial court must make specific findings of the parent’s ability, or capacity to acquire the ability, to overcome factors which resulted in the child being placed into foster care.” Id.  
Although Guilford County DSS obtained nonsecure custody of C.M.W. on 11 August 2006, C.M.W. lived with her mother in numerous foster care placements until DSS determined that C.M.W. should be placed in a separate foster home due to her mother’s disruptive behavior (R. p. 151, 153). “In the span of nine months, [C.M.W.’s mother] gave birth to her second child, suffered the loss of that child, had three placements disrupt (sic), got enrolled in school and was subsequently expelled, gained employment and lost her job, started a parenting class but failed to complete it, was placed on medication but stopped taking it, received one Depo shot (birth control) but discontinued that, moved from High Point to Greensboro and has been placed apart from her daughter, C.M.W., for the first time since C.M.W. was born” (R. p. 153).

While Respondent-Father was also an unemancipated minor at C.M.W.’s birth, he immediately acknowledged that he was C.M.W.’s father and advised the social worker that he wanted to be a part of C.M.W.’s life (R. p. 22).  From 11 September 2006 through 18 February 2007, Respondent-Father had unsupervised visitation with C.M.W. in his mother’s home (T. pp. 61-62, lines 25-3).  After the February, 2007 incident, Respondent-Father’s visits with C.M.W. were reduced to one hour of supervised visitation a week at Guilford County DSS (R. p. 58).  Despite Respondent-Father and his mother missing some of the visits, the reports from the visit supervisor also confirmed that this young father appropriately cared for his daughter during the visits (T. pp. 84-85).  

In October of 2007, less than twelve months after Respondent-Father turned 18, he was incarcerated (T. p. 115, lines 5-10).  This Court has previously said that incarceration alone is not grounds to terminate. See In re Shermer, 156 N.C. App. 281, 576 S.E.2d 403 (2003). Furthermore, evidence was presented at the termination hearing that Respondent-Father was making efforts to keep the bond he had with C.M.W. intact by speaking to her on the telephone (T. p. 106, lines 6-15).   


Prior to being incarcerated, Respondent-Father was not compliant with his case plan, apart from attending one parenting class before he was arrested (T. p. 35, lines 1-12).  After being incarcerated in the Randolph County Jail, Respondent-Father was unable to work on his case plan as programs were no longer offered to parents at the jail due to budget cuts (R. p. 162; T. pp. 86, 117-118).  

While Matherly and J.G.B. involved young mothers and their minor children, the same standard set forth in those cases should also apply to young fathers. In the instant case, the trial court not only failed to made specific findings of fact in its termination order indicating that Respondent-Father’s age-related limitations as to willfulness were adequately considered, but it failed to “find the facts specially” as required by N.C. Gen. Stat. § 1A-1, Rule 52(a)(1) (2001). The findings in the trial court’s order are merely a word for word recitation of the allegations set forth in the petition (R. pp. 110-132, 190-195).  This Court reversed and remanded in In re Anderson, holding that “...the trial court’s factual findings must be more than a recitation of the allegations. In re Anderson, 151 N.C. App. 94, 564 S.E.2d 599 (2002).  “In summary, while Rule 52(a) does not require a recitation of the evidentiary and subsidiary facts required to prove the ultimate facts, it does require specific findings of the ultimate facts established by the evidence....” Quick v. Quick, 305 N.C.446, 452, S.E.2d 653, 658 (1982).
CONCLUSION

Because the findings in the termination order are a mere word for word recitation of the allegations in the termination petition and do not indicate that the trial court took Respondent-Father’s age into consideration when concluding that he willfully left C.M.W. in foster care or placement outside the home for more than twelve months without showing to the court reasonable progress toward correcting the conditions that led to C.M.W.’s removal, the trial court’s order should be reversed and remanded.  


Respectfully submitted, this the 2nd day of April, 2009.
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