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QUESTIONS PRESENTED
I.
DID THE TRIAL COURT ERR IN ALLOWING APPELLANT’S GUARDIAN AD LITEM TO ALSO SERVE AS HIS TRIAL COUNSEL? 
II.
DID THE TRIAL COURT IN ENTERING FINDINGS OF FACT NUMBERS 14, 15, 17, 18, 19, 20, AS THE RECORD DOES NOT CONTAIN SUFFICIENT EVIDENCE TO SUPPORT THESE FINDINGS?
III.
DID THE TRIAL COURT ERR IN DETERMINING THAT THE APPELLANT FAILED UNJUSTIFIABLY TO PAY SUPPORT FOR THE CHILDREN PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(4)

STATEMENT OF THE CASE


Appellant’s former wife filed the petition to terminate his parental rights to his three children on November 19, 2007. (R p 3)  The trial on the petition occurred approximately one year later, on October 16, 2008 in the Union County District Court. The Honorable Joseph Williams presided.  On October 28, 2008, the Court entered an order terminating Appellant’s parental rights to his children, based solely on a finding of one ground, willful failure to pay child support (N.C. Gen. Stat. § 7B-1111(a)(4). (R pp 79-83) On November 8, 2008, Appellant filed notice of appeal from that order. 

STATEMENT OF THE BASIS OF APPELLATE REVIEW


The Appellant (“Mr. R.”) appeals by right from a final order terminating his parental rights to his children. (R pp 79-83) The Court of Appeals has jurisdiction over this appeal pursuant to N.C. Gen. Stat. § 7A-27 and § 7B-1001(6).
STATEMENT OF FACTS

This appeal arises from a private action to terminate Mr. R.’s parental rights to his three children (the “Children”).  Unlike most proceedings to terminate parental rights (“TPR” proceedings) before this Court, the petitioner is not a county department of social services that has worked to reunite the family before resorting to TPR. Instead, the petitioner is Mr. R.’s former wife, Ms. Donna Darlene White, a woman who has not spoken to him in years.  (R p 3, T pp 21, 61-64; App 4, 11-15) The facts of this case properly begin with Mr. R.’s marriage to Ms. White.

The Dissolution of Mr. R.’s Marriage to Ms. White and his Efforts to Obtain Visitation 


 Mr. R. married Ms. White on December 31, 1994 in North Hampton County, Virginia. (Ex p 113, R p 10) Approximately one year later, C.M.R. (“Catherine) was born in Guilford County, North Carolina, followed by L.C.R. (“Luke”) two years after Catherine’s birth, and B.G.R. (“Benjamin”) two years after Luke’s birth.
 (Ex p 113, R p 10, T pp 4-5, App 1-2)  Mr. R., Ms. White and their children lived as a family until Ms. White left Mr. R. on March 1, 2001.  (Ex p 113, R p 10, T p 168, App 10)

Mr. R was present at the birth of each of his Children and testified, “I helped Donna deliver them.” (T p 58, App 8) He cared for the Children on a daily basis, feeding them,  changing their diapers and dressing them. (T pp 58-59, App 8-9) The family always attended church together. (T p 60, App 10) Mr. R. and Ms. White “pray[ed] over the children” “a lot.” (T p 60, App 10 ) 

The separation and divorce was Ms. White’s decision; Mr. R. strongly opposed it. (T p 68, App 16, Ex pp 108-112) He describes the day she told him she wanted to end their marriage as “that dreadful day.” (Ex p 110) As is not unusual with marital conflicts, the parties have differing opinions on the causes.  Ms. White testified that she left Mr. R. because he “did not work” and they “lived in poverty.” (T p 42, App 7) Mr. R. testified that, at the time they separated, “we were living in a two-story home, full basement...had two newer vehicles sitting in the driveway.” (T p 68, App 16) 


The parties agree that Mr. R. visited regularly with the Children after the separation. (T pp 20-21, 61, App 3-4, 11) The Children lived primarily with Ms. White, although she did not file a custody action until March 25, 2002 (the “Custody Action”). (Ex pp 153-155) In the Custody Action, filed in Guilford County, Ms. White sought primary custody, but she made no allegations which challenged Mr. R.’s fitness to exercise custody or visitation, or which were even critical of Mr. R. (Ex pp 153-155) Ms. White obtained an order for absolute divorce from Mr. R. and custody of the Children on September 16, 2002 (the “Custody Order”). (R pp 10-11) The Custody Order awards Ms. White custody of the Children but is silent on the issue of visitation for Mr. R. (R pp 10-11)


The parties also agree that Ms. White has completely excluded Mr. R. from the Children’s lives since June of 2002. (T pp 21, 61, App 4) Evidence in the Record explains only the circumstances, but not the rationale for Ms. White’s decision unilaterally to end Mr. R.’s visitation.
  Mr. R. had arranged to visit the Children on Father’s Day of that year, but when he went to pick them up at Ms. White’s house, no one was there.   (T p 61, App 4) He went to Ms. White’s house the next day to discuss what had happened on Father’s Day. (T p 61, App 4)  She refused to answer him and attempted to close the door while he was talking to her. (T p 61, App 4) Mr. R. then told her, “I just want an answer to the question [why she did not let him visit with the Children on Father’s Day],” and he testified that, “I just put my foot up against the door to keep it – her from closing it.” (T p 61, App 4) Ms. White responded, “That’s breaking and entering and physical assault” and then “[s]he called the cops.” (T p 62, App 12) 


Ms. White obtained a Domestic Violence Restraining Order (the “50B”) based upon Mr. R.’s insertion of his foot in her door. (T p 62, App 12) The Order prevented him from seeing her and the Children for one year commencing in June of 2002. (T p 64, App 13) He attempted to find out about the Children by telephoning a friend of Ms. White’s, “Brittany,” but Brittany told him that Ms. White said she would “call the cops.” (T p 65, App 14) After the 50B expired, Mr. R. telephoned Ms. White and asked to visit the Children. (T p 66, App 15) She responded, “Get an attorney,” and “she hung up” the phone. (T p 65, App 15) Two days after that conversation, Mr. R. discovered that Ms. White and the Children had moved.  (T p 65, App 15) 

Ms. White admits that she did not give Mr. R. her new address, telephone number, email address, or any information about the city or county to which she moved. (T pp 24-25, App 5-6) Mr. R had no way to contact Ms. White and Ms. White knew he had no way to contact her. (T pp 24-25, App 5-6) Ms. White testified that she married Mr. Jack White, her current husband, and moved to Union County, North Carolina, in August of 2003 (T pp 21, 24, App 4-5)

Mr. R. has had difficulty obtaining and maintaining employment since his separation from Ms. White and has never had funds to hire an attorney. (T pp 72, 84-89, App 17, 25-30) In the child support action commenced in Guilford County in April of 2001 (the “Child Support Action”), the Court found Mr. R. indigent and entitled to a court-appointed attorney in 2003 and 2004. (Ex pp 334, 356-359) His income for the purposes of his Voluntary Support Agreement in 2001 was imputed at minimum wage. (Ex pp 413, 414) A child support worksheet prepared in February of 2004 shows his income as $1026.00 per month and a worksheet prepared in November of 2004 shows his monthly income as $1307.00 (Ex pp 304, 344)

Unable to afford an attorney to enforce his visitation rights, Mr. R. proceeded pro se. On October 8, 2004, he filed a  motion for visitation in which he alleged that Ms. White denied him all contact with the Children. (Ex p 129) That motion was returned unserved by the Deputy Sheriff of Union County with a note on the return that “after due and diligent search” Ms. White could not be found in that county.
 (Ex 132) As a result, the motion was dismissed without prejudice. (Ex pp 128) On May 8, 2007, Mr. R. filed another pro se motion for visitation and he testified that a “Christian organization” did the paperwork and gave him advice on the proper legal procedure. (Ex pp 126-127, T p 73, App 18) This time, Ms. White hired an attorney in Guilford County to defend the visitation motion. (Ex p 118, 119) Although the attorney attempted to dismiss the motion, asserting that Mr. R.’s efforts to see his natural children  failed to state a claim upon which relief can be granted (N.C R. Civ. P. 12(b)(6)), the Court stayed the motion by order entered on August 17, 2007 “pending resolution of the termination of parental rights action to be filed forthwith.” (Ex pp 117-120) Ms. White filed her TPR action on November 19, 2007. (R p 3)

Despite his inability to find or contact his Children, Mr. R. testified that, “I’ve never stopped trying” to find them. (T p 78, App 22, emphasis in the original) “I have cried so many tears because I can’t see my kids,” he testified. (T p 78, App  22)

Mr. R.’s Child Support History

On March 29, 2006, Guilford County Child Support Enforcement transferred the Child Support Action to Mecklenburg County. (Ex pp 173-174) Ms. White introduced as Exhibits 8 and 9 a copy of the Child Support Action as maintained in Guilford and Mecklenburg Counties. (Ex pp 160-414) The Mecklenburg County file reveals no enforcement action in that County; the last effort by a child support enforcement agent to enforce the child support order occurred in Guilford County on March 1, 2006. (Ex p 296)

The Guilford County file shows that Mr. R. voluntarily agreed to pay child support in the amount of $409.00 per month commencing May of 2001. (Ex p 156) He did not have a job, and minimum wage was imputed to him; thus the child support award to which he voluntarily agreed was based upon income he did not have. He did not have counsel. (Ex pp 413-414) 


Almost immediately, Mr. R. had difficulty paying the child support award. Guilford County Child Support Enforcement moved for an order to show cause on June 20, 2001 and again on July 2, 2001. (Ex pp 405, 407) On August 29, 2001, Mr. R. waived his right to counsel in connection with the contempt proceedings  and represented himself. (Ex pp 398-399) He did not move to modify the child support award, and the Court continued the contempt hearing after he paid $250.00. (Ex p 398) On November 27, 2001, the Court dismissed the order to show cause and excused Mr. R.’s arrears. (Ex p 397)

On April 22, 2002, Guilford County Child Support Enforcement obtained another show cause order against Mr. R. (Ex pp 380-385) Once more, he waived his right to court-appointed counsel and represented himself. (Ex p 385) His child support obligation remained at $409.00 per month, despite a lack of employment that could support that rate. This time he filed a pro se motion to reduce his child support, citing “lose [sic] of employment and inability to secure employment that would sustain such a large monthly amount.” (Ex p 380) The Court continued both the show cause order and motion to modify on the following dates: November 13, 2002; November 19, 2002; December 11, 2002; January 15, 2003; February 23, 2003. (Ex pp 374-378) On March 19, 2003, the Court heard the contempt proceeding, but not Mr. R.’s motion to modify. The Court found him in civil contempt, but allowed him to purge the contempt by paying $100.00. Mr. R. paid that sum on March 26, 2003. (Ex pp 368-373)


On July 30, 2003, the Court entered an order that recited, “[t]his cause coming on to be heard...upon motion of the plaintiff/defendant” with no further description of the basis for the hearing.  (Ex p 364) The Court continued the hearing “for the Defendant to have a plan to pay the arrears and for the update of the Defendant’s employment status.” (Ex p 364) On August 30, 2003, the Court entered another continuance order that contained identical language about the basis of the hearing and continuance. (Ex p 363) By order entered on September 23, 2003, the Court established Mr. R.’s arrears at $41.00 per month, but never addressed his motion to modify child support. (Ex p 362)        


On November 26, 2003, Guilford County Child Support Enforcement obtained another order to show cause against Mr. R.  (Ex p 360) This time, Mr. R. requested a court-appointed attorney and his affidavit of indigency stated that he was “unemployed, trying to start a church.” (Ex p 356) On February 11, 2004, his attorney filed a motion to modify his support (even though the first motion to modify was still pending) citing as a basis “involuntary unemployment.” (Ex p 349) A child support worksheet prepared on February 11, 2004, shows Mr. R.’s income as $1026.00 per month. (Ex p 344) At a hearing on February 11, 2004, the Court temporarily reduced Mr. R.’s support obligation to $164.00 per month. (Ex pp 342-343) His attorney was released on that date. (Ex pp 342-344)

The Court continued Mr. R.’s motion to modify child support for several months and ultimately denied it on April 13, 2004, solely because he failed to appear in Court. (Ex pp 291-323) On April 29, 2004, Mr. R. filed another pro se motion to modify child support on the grounds that, “I do not make enough money to pay $409.00 monthly.” (Ex p 290) On November 24, 2004, the Court reduced the child support award to $360.00 per month. (Ex p 161) No enforcement action occurred after that date. 


Mr. R.’s Mental Health

Mr. R.’s lack of mental competency was a fact that the Court recognized throughout the proceedings.  Mr. R.’s court-appointed attorney, Mr. Joseph L. Hutcherson, II, filed a Motion to Have Guardian Ad Litem Appointed for Respondent and Minor Children on April 21, 2008. (R pp 60-61) In that Motion, he alleged that “there are questions as to the mental competency of the Respondent, Jimmy Michael [R].” (R p 60) By Order entered on May 13, 2008, the Court granted Mr. R.’s motion seeking the appointment of a Guardian ad Litem (“GAL”) and made the following findings of fact:
5.  That the attorney for the Defendant [sic] asked the Court to appoint a Guardian ad Litem for the Defendant [sic] under N.C.G.S. 7B-1101.1(c) in the belief that the Defendant [sic] may have a diminished capacity and cannot adequately act in his own interest. 

6.  That the Court finds that there is a reasonable basis to believe that Defendant [sic] has diminished capacity and cannot adequately act in his own interest. (R p 56) 
The Court appointed attorney Troy Smith as GAL for Mr. R. (R p 56)

Mr. R believes that he is unable to maintain steady employment because God does not want him to. God has certain plans for him and those plans may or may not coincide with employment that he seeks or obtains.  He explained his experiences of God’s directives at the trial. He has found himself unable to defy God because, when he has, he has experienced extreme physical pain. (T pp 82-83, App 23-24)   The following trial testimony explains Mr. R.’s experiences as he perceives them:  
Q. Okay. Now, um, you indicated that God did not let you work ----
A. Correct. 

Q. ----back in 1994 or even throughout, is that correct? 

A. Correct. 

Q. All right. When you were working, did he tell you you could work at those points? 

A. Yes. 

Q. How did he tell you that? 

A. Impressions in my spirit, circumstances. 

Q. What were the circumstances that he allowed you to work? 

A. Um, like, they would call me from a temporary job service, and I would get a peace when they were talking to me on the phone. 

Q. Okay. So, it was the way you felt when you had a job opportunity, is that basically your testimony? (emphasis in the original) (T p 82, App 23)

A. Yes, but there were times when I would go take a job, and the Lord would say, “no”. I’d do it anyway. I would get convicted; it would hurt like I’m being stuck with a straight pin on the inside of me; it doubled me over in pain. (T pp 82-83, App 23-24)

Q. And then you would quit those jobs? 

A. No. I di-didn’t take it. (emphasis in the original) (T p 83, App 24)  

********************************
Q. What were the circumstances in your leaving Dillard’s? 

A. Um, the Lord had spoke [sic] for me to teach acting. 

Q. Okay. And then, you ----

A. And I did not – at that point, like I said, I-I’m not understanding a lot of stuff that I’m getting from the Lord; why you’re speaking this to me, and I didn’t know whether I was supposed to quit that job or and try to work both of them at the same time. (T p 83, App 24) 

********************************

Q. Okay. And then, um, where did you go after you worked at Crescent Ford? 

A. Um, God wouldn’t let me work anywhere for a long time, then He finally let me work at a convenient store. It turned out to be a hangout for winos, drug addicts and prostitutes. (T p 85, App 26) 


Mr. R. testified that God commanded him to minister to the clientele of the convenience store and he remained employed there until God “led [him] away from it.” (T p 85, App 26) After the convenience store, God led Mr. R. to a car lot where he remained employed until “[t]he Lord” told him “it was time to go.” (T p 86, App 27) He next worked at Joseph A. Bank for one and one-half years, until, “God moved [him] to Charlotte.” (T p 86; App 27) In response to the question, “what was the purpose for you moving to Charlotte,” Mr. R. answered: 
Uh, Obedience. I came down because the Lord told me to; he told me four times. I didn’t catch it the first three times; the fourth one, I got it. (T p 87, App 28)(emphasis in the original)

Mr. R. never wavered in his testimony that God directs his employment and has commanded him to take jobs that appear unusual and to leave jobs.  He testified that he now believes that God chose this path for him because he is a prophet. (T pp 75-77, App 19-20) He has, most of his life, experienced hearing from God predictions about people that have come true and he has also “cast a demon out of a guy.” (T pp 75-76, App 19-20)

After speaking to Mr. R., Mr. Troy Smith, his GAL, made an oral motion for Mr. R. to undergo a psychological evaluation. (R pp 67-68) On July 17, 2008, the Court entered an Order For Psychological Evaluation of Respondent which required Mr. R. to undergo a psychological evaluation at “DayMark Mental Health in Union County” and to contact DayMark to arrange the evaluation within fifteen days from the date of the order. (R pp 67-68) The Order for Psychological Evaluation made the following findings of fact:  
2. That after speaking with the Respondent, Troy Smith agreed with Respondent’s attorney that the Respondent may have a diminished capacity to assist his attorney in defending the action against him and may not be able to act adequately in his own behalf and needs to undergo a psychological evaluation. 

3. That the court finds that there is a reasonable basis to believe that Respondent has diminished capacity and cannot adequately act in his own interest and should undergo a psychological evaluation by DayMark Mental Health in Union County, North Carolina. (R pp 67-68)


The Court entered an Order to Show Cause against DayMark Mental Health on September 3, 2008 for its failure to “abide by the Order...of July 17, 2008.” (R pp 76-77) The show cause order directed DayMark to show cause “why the Respondent should not receive the relief applied for” at a hearing on September 25, 2008. (R pp 76-77)  The Record contains no more information about the psychological evaluation the Court ordered Mr. R. to undergo.  One cannot determine whether he had the psychological evaluation.  The Court did not address the matter at a later date, either by order or in the transcript of the trial. No hearing was held on September 25, 2008.  


At trial, Mr. Hutcherson, Mr. R.’s appointed counsel, was not present and Mr. Smith, Mr. R.’s GAL, appeared as counsel for Mr. R. (R pp 79, 92, cover page, Transcript and body of Transcript). Mr. Smith cross-examined witnesses, performed the direct examination of his client and, in all respects, acted in the capacity as counsel for Mr. R. (T pp 1-84) The Record does not reveal why Mr. Smith acted as attorney for Mr. R. at trial or why he failed to act as GAL at trial.  The Appellate Entries, Court Order and Notice of Appeal all list Mr. Smith as Mr. R.’s trial counsel and not as his GAL. (R pp 79-93) 


The Order Terminating Parental Rights (“TPR Order”) recites that Leah Austin is present in Court as Mr. R.’s GAL. (R p 79) Ms. Austin was never appointed GAL for Mr. R. She played no role in the trial and is not listed by the Court Reporter as a party present. (T, cover page) She did not appear on the original Appellate Entries. (R pp 89-93) Ms. White amended the Appellate Entries over objection of the undersigned after receiving the Proposed Record on Appeal. (R p 104, Supp to R pp 1-8) The Amended Appellate Entries list Ms. Austin, but her role is still not explained. (Supp to R pp 3-8) She is listed under the heading: “Name, Address and Telephone No. Of Counsel For All Other Parties and of Unrepresented Counsel (for counsel specify name of represented party and party status, for unrepresented party, specify party status.” (Supp to R pp 3-8) Despite the instructions on the AOC form Appellate Entries, only Ms. Austin’s name and address are listed. (Supp to R pp 3-8)

The Record contains no evidence that Mr. R. had appointed GAL at trial or that Ms. Austin appeared in any role in this case before the day of trial. 

ARGUMENT

I. 
STANDARD OF REVIEW FOR EACH SECTION OF ARGUMENT 

OF BRIEF  


A. Section II of the Argument


This section address the petitioner’s failure to comply with the requirements of N.C. Gen. Stat. § 7B-1101.1. Failure to comply with a statutory mandate is reversible error.  In re. Z.T.B., 170 N.C. 564, 613 S.E.2d 298 (2005). Thus, this Court considers, de novo whether the requirements of the statute are met.


B. Sections III, IV of Argument.  A proceeding to terminate parental rights involves two separate phases; (1) an adjudication phase; (2) a dispositional phase.  In Re Blackburn, 142 N.C. App. 607, 610, 543 S.E. 2d. 906, 908 (2001).  A different standard of review applies to each phase. "At the adjudication phase, the party petitioning for termination much show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist.”  In Re Young, 346 N.C. App. 44, 47, 485 S.E.2d. 612, 614 (1997). The standard of review of the adjudication phase is whether the trial court's findings of facts are supported by clear, cogent, and convincing evidence and whether the findings of fact support the conclusions of law.  In Re Huff, 140 N.C. App. 288, 291, 536 S.E.2d. 838, 840 (2000), disc. rev. denied, 353 N.C. App. 374, 547 S.E.2d. 9 (2001).  The Appellate Court's review of the trial court's conclusion of law is de novo.  Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 447 S.E.2d. 211, 215 (1996). 
If the petitioner meets its burden of proving at least one ground for termination of parental rights under N.C. Gen. Stat. § 7B-1111(a), the trial court proceeds to the dispositional phase and determines whether termination of parental rights is in the children's best interest.  N.C. Gen. Stat. § 7b-1110(2005).  The Appellate Court reviews a trial court's best interest analysis and decision under a standard of abuse of discretion.  In Re Nesbit, 147 N.C. App. 349, 352, 555 S.E.2d. 659, 652 (2001).

II.
THE TRIAL COURT ERRED IN ALLOWING APPELLANT’S GUARDIAN AD LITEM TO ALSO SERVE AS HIS TRIAL COUNSEL. 

Assignments of Error numbers 11-13; R pp 55-56, 79-83; 101-102; T pp 1-184


After determining that Mr. R. “has diminished capacity and cannot adequately act in his own interests, the Court appointed attorney Troy Smith as his GAL (R p 56) Mr. Smith concluded that he needed to obtain the psychological evaluation of Mr. R. in order to act in his interest. To that end, he filed a motion for an evaluation of Mr. R.’s competency to participate in the trial, as well as his general competency. (R pp 67-68) The Court granted that motion.  (R pp 67-68) The Record contains no evidence that the evaluation that the Court and GAL found necessary ever occurred. 


Despite the Court’s appointment of attorney Joseph Hutcherson as counsel for Mr. R., Mr. Smith appeared at trial as Mr. R.’s attorney.
  (T pp 1-184) The Record does not show that Mr. Hutcherson was relieved as counsel; however, the Record shows that Mr. Hutcherson never appeared at trial. The transcript does not list Mr. Hutcherson as present and contains no recordation of any contribution by him to these proceedings. (T pp 1-184) The transcript lists Mr. Smith as Mr. R.’s counsel and petitioner did not move to amend the transcript or to have the Court settle the Record on Appeal. (T cover page) Both Mr. Hutcherson and Mr. Smith submitted fee applications for their work as Mr. R.’s counsel and were awarded compensation as his attorney.  A copy of both Fee Applications and Orders for Payment is contained in the Appendix to this brief. (App 31-34)


Though the Court appointed Mr. Hutcherson as counsel for Mr. R. (and never relieved him) and appointed Mr. Smith as GAL for Mr. R. (and never relieved him), a new person seems to have appeared as GAL for Mr. R. at trial, while Mr. Smith assumed, at trial, the role of Mr. R.’s counsel. The TPR Order  identifies the parties present as follows:   

This matter was called for hearing on October 16, 2008. The following were present for the hearing: Dale Ann Plyer, Attorney for Petitioner; Donna Darlene White; Petitioner; Troy Smith, Attorney for Respondent Jimmy Michael R.; Doug Underwood, Guardian ad Litem for the Children; Leah Austin, Guardian ad Litem for Jimmy Michael R.; and Jack White, Petitioner’s husband. (R p 79) (emphasis added) 

There is no other reference in the Record to Leah Austin, except on the Appellate Entries amended by the Petitioner, over the objection of the Appellant, after service of the Proposed Record on Appeal.  The Record contains no indication of any activity of Ms. Austin in this case. The transcript contains no recordation of any contribution of Ms. Austin.  (T pp 1-184) The Court Reporter does not list her as present on the cover page to the transcript. 

N.C. Gen. Stat. § 7B-1101.1 (c) provides as follows: 
(c) On motion of any party or on the court’s own motion, the court may appoint a guardian ad litem for a parent if the court determines that there is a reasonable basis to believe that the parent is incompetent or has diminished capacity and cannot adequately act in his or her own interest. The parent’s counsel shall not be appointed to serve as guardian ad litem. (emphasis added)


Failure to appoint a GAL in TPR proceedings, where respondent’s diminished mental capacity is alleged or  established by prior court order, creates reversible error per se. See, generally, In re T.W., L.W., E.H., 173 N.C. App. 153, 617 S.E.2d 702 (2005)(abrogated on other grounds)
 (prior court orders had found that the respondent’s mental illness affected her parenting; failure to appoint for respondent was reversible error; recognizes that numerous cases reiterate this precedent)


A GAL is mandatory where the petitioner alleges the “mental health ground” for termination of parental rights codified at N.C. Gen. Stat. §7B-1111(a)(6). In re K.R.S., 170 N.C. App. 643, 613 S.E.2d 318 (2005)(reversible error where petitioner alleged the mental health ground and the Court failed to appoint a GAL for the respondent, even where the Court did not conclude that petitioner proved the mental health ground and where petitioner failed to pursue the mental health ground at trial). 


In determining whether the trial court should have appointed a GAL, Appellate Courts have looked beyond statutory citations in the pleadings to whether factual allegations, prior court orders or the evidence show the parent has diminished mental capacity. In re T.W., L.W., E.H., 173 N.C. App. 153, 159-160, 617 S.E.2d 702, 705-706 (2005).


In In re T.W. this Court encountered facts similar to those sub judice. Prior trial court orders had found, on several occasions, that the respondent mother had mental health problems which hindered her ability to parent. Id., 173 N.C. App. at 158, 617 S.E.2d at 705. Before the filing of the petition to terminate parental rights, the respondent had moved for the appointment of a GAL, but the court held the motion in abeyance pending a psychological evaluation and failed ever to revisit it. Id., 173 N.C. App. at 160, 617 S.E.2d at 706. On appeal from an order terminating her parental rights, the respondent argued that the trial court committed reversible error in failing to appoint a GAL, even though petitioner never pled the mental health ground (N.C. Gen. Stat. § 7B-1111(a)(6)). This Court agreed and reversed, citing the trial court’s own orders as proof of its awareness of the respondent’s mental limitations. Id., 173 N.C. App. at 159, 617 S.E.2d at 705.

Where the circumstances trigger mandatory appointment of a GAL, the proper time to appoint the GAL is at the initiation of the TPR proceedings, and not at trial.  In the Matter of D.S.C., 168 N.C. App. 168, 607 S.E.2d 43 (2005) In D.S.C., the Court held that the day of trial is not the proper time to appoint a GAL for a parent who may have diminished mental capacity for the following reasons: 
We believe, as contemplated by the legislature, if the trial court first complied with the requirements of N.C. Gen. Stat. § 7B-1101 for GAL appointment on the day of the termination hearing, there would be insufficient protection for the rights of parents who may otherwise be incapable of facilitating these rights on their own. Id., 168 N.C. App. at 171, 607 S.E.2d at 46. 


Mr. R. never objected at trial to his appointed GAL serving as his attorney or to the appearance of Ms. Austin on the day trial in the ostensible role of GAL (without any formality of appointment). However, case law is well-settled that appointment of a GAL under N.C. Gen. Stat. § 7B-1101.1 is a statutory mandate that may not be waived. In re Estes, 157 N.C. App. 513, 517, 579 S.E.2d 496, 499, disc. rev. denied, 257 N.C. 459, 585 S.E.2d 390 (2003)(statutory mandate cannot be waived; violation thereof can be raised for the first time on appeal; failure to comply with statutory mandate is reversible error per se). 


As in In re T.W., Mr. R.’s need of a GAL is beyond dispute, as the trial court had, in two orders entered after the filing of the TPR action, found that he needed a GAL due to diminished mental capacity.  Id., 173 N.C. App. 153, 617 S.E.2d 702 (2005) (prior court orders showed need for GAL and failure to appoint one reversible error) (R pp 59-60, 67-68)

It appears that Ms. Austin she was simply a “fill-in” on the date of trial, presumably to correct the error of Mr. Smith’s dual role as GAL and attorney. The Court never appointed Ms. Austin GAL, but even if it had, an appointment of a GAL on the day of trial does not satisfy the statutory mandate. In the Matter of D.S.C., 168 N.C. App. 168, 607 S.E.2d 43 (2005) (reversible error where GAL appointed on the day of trial).  As the Court held in D.S.C. N.G. Gen. Stat. § 7B-1101.1 exists to ensure that the incompetent parent will receive his statutory and due process protections in the TPR proceeding. Id.  The violation of statutory mandate becomes even more inexcusable, where, as here, Mr. R.’s GAL acted as his attorney and, as a result, failed to function effectively in either role. 


Clearly, the petitioner has violated the mandate of N.C. Gen. Stat. § 7B-1101.1 and the Order must be reversed under the precedents discussed in this section. E.g., In re T.W., L.W., E.H., 173 N.C.App. 153, 617 S.E.2d 702 (2005)   Mr. Smith acted as both GAL and attorney and the Court failed to appoint a GAL separate from Mr. R.’s attorney.  That someone “filled-in” as GAL (Ms. Austin) on the day of trial only compounds, as opposed to fixes, the statutory violations, and the eleventh-hour amendment of the Appellate Entries serves only further to illustrate the violation of N.C. Gen. Stat. § 7B-1101.1.         

III. THE TRIAL COURT ERRED IN ENTERING FINDINGS OF FACT NUMBERS 14, 15, 17, 18, 19, 20,  AS THE RECORD DOES NOT CONTAIN SUFFICIENT EVIDENCE TO SUPPORT THESE FINDINGS.

Assignments of Error numbers 1-7 R. pp. 80-82, 100

A.
Finding of Fact Number 14 (assignments of error numbers 1, 7)


Finding of Fact number 14 recites the language of the ground found by the Court as a basis for termination of parental rights –failure to pay child support under N.C. Gen. Stat. § 7B-1111(a)(4)—and it is, more properly a conclusion of law and not a finding of fact.  Appellant discusses this legal conclusion in section IV of the Argument below.  


Appellant challenges the following implied findings of fact upon which this conclusion necessarily depends:  
· Appellant failed to pay child support for a year preceding the filing of the TPR petition. 

Ms. White did not present a record of Mr. R.’s payments in the Child Support Action; thus, she did not produce clear evidence of non-payment.  The Record contains no evidence of the precise time frames during which Mr. R. paid support for the Children and did not pay support for the Children. As a result, Ms White fails to prove by clear, cogent and convincing evidence that Mr. R. failed to pay child support for a period of one year next preceding the filing of the TPR petition.   
· Appellant failed without justification to pay child support 

Although Mr. R. did not welcome separation from Ms. White, he consented voluntarily to a support order one month after she left him. (R pp 33-35) He did not have a job at that time and agreed to the imputation of minimum wage as his income. (Ex pp 413-414) From that date on, Mr. R. had difficulty paying the $409.00 per month child support obligation.  (Ex pp 156, 286-414) Although he filed several motions to modify his support obligation, he also chose to forego court-appointed counsel and, it appears from the court file, that none of his motions to modify were decided until November 4, 2004, when the Court reduced his monthly obligation to $360.00. (Ex p 161) The Court files of both Guilford and Mecklenburg Counties reveal that no party took enforcement action after that date.  (Ex pp 160-214)

That Mr. R. has significant mental health problems is not in dispute. The evidence shows that Mr. R.’s mental health problems significantly affected his ability to work. Mr. R. has moved from job to job and he has lost jobs because of patently erratic behavior.  He was fired from Crescent Ford because he borrowed a vehicle for personal use. (T p 84, App 25) He worked at Dillard’s department store, but was fired “because of the homosexuality guy.” (T p 84, App 25)

Mr. R. perceives God as moving him from place to place against his will.  (T pp 75-77, 82-85, App 19-21, 23-26) At times, he initially failed to discern God’s directives; then, he would experience what he calls a “conviction”:

I took a job with the, uh, Blumenthal Arts Counsel. Uh, I sold, uh, Broadway tickets – season tickets. I did that for three days and, uh, I knew I was out of God’s will because I kept on getting convicted; didn’t have no more peace, but, that I was supposed to be doing street ministry. (T p 88; App 29)


He explained that if he ignored or disobeyed the “conviction” “it would hurt like I’m being stuck with a straight pin on the inside of me; it doubled me over in pain.” (T pp 82-83; App 22-23)


The Record contains no evidence that Mr. R. had independent financial resources, such that he had the ability to pay child support without obtaining gainful employment.  A child support worksheet completed in February of 2004 contains the only evidence of his actual (as opposed to imputed) earnings and that worksheet states his monthly income as $1026.00 (Ex pp 304, 344) Thus, even if the evidence regarding failure to pay support is sufficient, the Record contains insufficient evidence to enable the conclusion that Mr. R.’s failure to pay support is willful, as the evidence shows that he did not have the means to pay support without employment and that he could not maintain employment because of chronic, significant mental health problems.   

B. Finding of Fact Number 15 

This finding recites that Mr. R. “quit [all] employers because, according to him, God told him not to work.” (R p 81) The evidence does not support that finding. As discussed in section III A above, Mr. R. was terminated from at least two jobs and it is not accurate that he believes that God told him not to work.  His testimony is that God communicated ever changing plans for his vocation and that God directed him to leave certain jobs and to obtain other jobs. (T pp pp 75-77; 82-88, App 23-24)


C. Findings of Fact Numbers 18, 19, 20

Mr. R. challenges the following findings of fact contained in the multi-paragraph findings 18 and 19: 

18 b) Respondent has made no efforts to see the children in six years except for filing 2 motions for visitation which he dismissed. (R p 81)

18 c) The children do not know their father. (R p 81)
19 a) During the term of the marriage the Respondent committed various acts of Domestic Violence against Petitioner in the parties [sic] marital home. The last documented act of domestic violence resulted in a Protection Order being issued in Guilford County North Carolina in June of 2002. The Respondent believed that the Order prohibited him from contact with his children in addition to prohibiting contact with Petitioner for a period of one year. Respondent did not attempt to contact the children until some time after August of 2003. (R p 82)

19 b) .....Respondent did have Ms. White’s telephone number; however he lost her telephone number soon after she moved to Mecklenburg County. 

19 c)....According to Mr. R. he dismissed said motion  because God told him not to pursue court action. 

19 d).....Respondent did not pursue his motion again because God told him not to pursue it. 

19 e) The last contact that Respondent has had with his children was in June of 2002, despite having the means and ability to access the courts to request visitation. (underlined portions are challenged). 


The dissociation of findings of fact numbers 18(b), 19(a)-(e) from the evidence is glaring.  The evidence shows the cruel reality experienced by Mr. R. He could not see the Children because Ms. White did every thing in her power to prevent him from seeing them.  She admits that she deliberately withheld information of the Children’s whereabouts from Mr. R. (T pp 24-25, App 5-6) Ms. White failed to make the Children available for a Father’s Day visit with Mr. R. in June of 2002 and obtained a Domestic Violence Restraining Order when he came to her house the next day without her permission simply to attempt to see the Children. (T pp 21, 61-62; App 4, 11-12) A year later when the Restraining Order expired, she moved out of county with the Children and refused to provide Mr. R. with her new address. (T pp 21, 24, App 4, 5) The evidence is undisputed that Mr. R. did not know where his Children were and that he had no way to locate them.  


The finding that Mr. R. voluntarily dismissed his motions for visitation is also diametrically contrary to the evidence. The evidence is uncontroverted that Mr. R.’s first motion for visitation was returned unserved as the Sheriff could not locate Ms. White in Union County (even though she lived there at the time). (Ex 132) Only for that reason, was the motion dismissed without prejudice. (Ex 128) Mr. R. filed a second motion for visitation which Ms. White attempted to avoid with the argument (clearly frivolous) that it failed to state a cause of action under N.C. R. Civ. P. 12(b)(6). (Ex pp 117-120) The Court did not find that Mr. R.’s motion failed to state a cause of action, but stayed it pending the outcome of the TPR action.  (Ex pp 117-118) Nothing in the Record refutes this procedural history. 

Mr. R. loves his Children and has made exhaustive, even desperate, efforts to locate them so that he can be a father to them.  Ms. White has done everything in her power to sever Mr. R.’s bond with the Children.  The evidence enables no other findings. 


The evidence does not support the finding in 19(a) that Mr. R. committed “various acts of domestic violence in the home.” The only evidence of domestic violence is the existence of the 50B Order entered in or around June of 2002 (after the parties’ separation) because Mr. R. came to Ms. White’s home to visit with the Children and an argument ensued, during  which he put his foot in her door to prevent her from closing it. (T p 62, App 12) That Order was not entered into evidence or used for any purpose at trial, such as refreshing recollection. 

The evidence does not support the finding that the Children “do not know their father.” Common sense provides the insight that the Children are the true victims of Ms. White’s efforts to eradicate Mr. R. from their lives. The evidence is unrefuted that the Children have not seen their father since June of 2002.  Their recollections, feelings, and remembrances of their father are unknown. 
It is impossible to conclude that they “do not know their father.”

Finally, the evidence fails to support the finding (19) that TPR is the Children’s best interest.  Clearly they are living happily with Ms. White and her new husband, but the Record contains no evidence why TPR advances their best interests. The legal eradication of Mr. R. from their life would serve no salutary purpose.  He is not harming them and he clearly loves them. The Record contains no evidence that Mr. R. poses a threat to the Children or their life with Ms. White and her husband.        

IV.
THE TRIAL COURT ERRED IN DETERMINING THAT THE APPELLANT FAILED UNJUSTIFIABLY TO PAY SUPPORT FOR THE CHILDREN PURSUANT TO N.C. GEN. STAT. § 7B-1111(a)(4).

Assignments of Error numbers 8-9; R pp 82-83; 101 

A.
Legal Standard

N.C. Gen. Stat. § 7B-1111(a)(4) provides a ground to terminate parental rights were a non-custodial parent has failed without justification to pay child support. In analyzing this ground, this Court has held that the parent may introduce evidence to show he has no ability to pay the child support awarded and mental health concerns are relevant and may justify non-payment. Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994) (father’s drinking problem made him unable to pay child support; this is also a private TPR). 

Moreover, a TPR order, like any other order from a bench trial, must contain sufficient ultimate facts to support its legal conclusions. See, e.g., In re Locklear, 151 N.C. App 573, 566 S.E.2d 165 (2002) (TPR order vacated where court failed to make sufficient ultimate facts to support legal conclusion of willful failure to pay child support under N.C. Gen. Stat. § 7B-1111(a)(3)). A court must make “those material and ultimate facts from which it can be determined whether the findings are supported by evidence and whether they support the conclusions of law reached.” Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d 653, 657 (1982).  “Ultimate facts are the final acts required to establish the plaintiff’s cause of action.” Id. 

 
The TPR Order does not provide a statutory cite to the one ground cited as a basis to terminate parental rights, but one assumes the Court intends N.C. Gen. Stat. § 7B-1111(a)(4). 

As discussed in Section III A above, there is no evidence that Mr. R. had any ability to pay child support, given his mental health problems, in the relevant time frame. Moreover, the TPR Order contains no specific findings to support the ground it found, as it merely recites the statutory language in a conclusory manner.


Appellate Courts have, uniformly, reversed or vacated TPR orders that fail to contain findings of fact that address all material ultimate facts necessary to support TPR orders. See, generally, In re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985) (Court found that failure of trial court to make finding as to incarcerated parent’s ability to pay was reversible error); In re Locklear, 151 N.C. App 573, 566 S.E.2d 165 (2002) (TPR order vacated where court failed to make sufficient ultimate facts to support legal conclusion of willful failure to pay child support under N.C. Gen. Stat. § 7B-1111(a)(3)). Here, not only does the TPR Order fail to contain the requisite findings, but no evidence exists that Mr. R. had the ability to pay child support in the year preceding the filing of the petition, due to his mental health problems. The Court’s unexplained failure to pursue the psychological evaluation of Mr. R. that it ordered and found to be necessary highlights the lack of evidence about Mr. R.’s ability to pay. (R pp 67-70) If Mr. R.’s mental health condition prevented him from working, lack of ability to work would constitute justification for failure to pay within the meaning of N.C. Gen. Stat. § 7B-1111(a)(4). Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994).  


For these reasons, Mr. R. respectfully requests that this Court reverse the TPR Order and not remand for further findings of fact.  
CONCLUSION


For the reasons and authority set forth above, the Appellant respectfully requests that this Court reverse the Trial Court.  All assignments of error not specifically cited herein under the Argument sections are intentionally abandoned.  


This the 25th day of February, 2009.
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� The names “Catherine,” “Luke,” and “Benjamin” are pseudonyms.  


� A visitation order was never established in the Custody. (Ex pp 113-155)


� Ms. White, by her testimony, was living in Union County at that time. (T pp 21, 25, App 4-5)


� The Appellate Entries, Court Order and Notice of Appeal all list Mr. Smith as Mr. R.’s trial counsel and not as his GAL. (R pp 79-93) 





� In In re T.H.T.,362 N.C. 446, 665 S.E.2d 54 (2008) the Court overruled the holding of T.W. that delay in entry of an order terminating parental rights beyond the thirty day statutory requirement can result in reversible error. The opinion does not affect any other aspect of the holding in T.W. 





