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QUESTIONS PRESENTED
1. 
Whether the trial court had subject matter jurisdiction where the motion to terminate parental rights did not attach an underlying order conferring custody on DSS, and where the underlying adjudication order on neglect and abuse was not a proper order?










2.  
Whether the trial court erred in finding that there were grounds upon which to terminate the father’s parental rights when the children were not in the father’s custody at the time of the termination hearing, and where the evidence failed to show a reasonable likelihood of the repetition of neglect?










3. 
Whether the trial court erred terminating the father’s parental rights where the evidence failed to show that termination of parental rights was in the children’s best interest?
STATEMENT OF THE CASE


On 21 April 2005, the Harnett County Department of Social Services (“DSS”) filed a motion in the cause to terminate the parental rights of both the mother and the father to all three of their children (R. p.3). Following the trial court’s order granting an extension of time to file an answer (R. p.9), the respondent-father, Richard A. (“Richard”), filed a written response on 04 May 2005. The respondent-father’s written response to the motion to terminate included replies to the motion, affirmative defenses, and a motion to dismiss the termination motion (R. p.10-16). On 04 May 2005, the attorney advocate at trial for the guardian ad litem filed a reply joining DSS’s prayer for relief (R. p.20).

On 09 February 2007 and 23 March 2007, Marshall Woodall, on behalf of DSS, called this case for hearing. The Honorable Resson Faircloth presided at the trial court.

The petitioner, respondent-father, and the respondent-mother presented evidence on adjudication. The guardian ad litem presented evidence on disposition.
The trial court found that grounds existed to terminate the parental rights of both parents and that it was in the children’s best interest to terminate parental rights.

On 27 April 2007, the trial court filed an order terminating both parents’ parental rights to all three children (R. p.22-40). The order on termination was served on the trial attorneys for both parents and on the attorney advocate for the guardian ad litem on 01 May 2007 (R. p.41). The respondent-father filed written notice of appeal with certificate of service on 10 May 2007 (R. p.55-56). Appellate counsel was appointed by the Office of Indigent Defense Services on 12 April 2007 (R. p.63). The brief for the respondent-father was served on the Court and all parties on 10 August 2007.
STATEMENT OF THE FACTS


Richard A. (“Richard”) is the father and Terri H. (“Terri”) is the mother, of all three of the children referenced in this case. The children were adjudicated neglected by an order filed 20 April 2005; that same order found that C.M.H. was also abused (R. p.577). DSS filed a motion for termination of parental rights against both parents on 21 April 2005; the motion alleged neglect against both parents as to all three children, and emotional abuse of C.M.H. (R. p.3). 


Richard’s trial attorney filed a reply to the motion to terminate his parental rights on 04 May 2005; the motion also alleged affirmative defenses and included a motion for dismissal of DSS’s motion to terminate (R. p.10-16).

After several continuances, DSS’s motion to terminate parental rights was heard on 09 February 2007 and 23 March 2007. The trial court found that grounds existed to terminate the parental rights of both parents for neglect of all three children, that there was a reasonable probability of repetition of neglect, and that both parents had emotionally abused C.M.H., and that it was in the children’s best interest to terminate their parents’ rights (R. p.38). Custody was continued with DSS for adoption placement (R. p.39).


In spite of his incarceration, Richard has made efforts to continue to be involved in his children’s lives and in this case. Richard has been incarcerated for most of the time the children have been in foster care since 2004 (T. p.84, 90). [The two oldest children had also been taken into foster care in 1995, with the youngest child following into foster care in 1996 shortly after his birth (T. vol. 1, p.84-85). The children had been placed with Richard’s parents (T.  vol. 1,p.98). They were returned to their parents in 1998 (T. vol. 1, p.174).] He was incarcerated from December 2004 until August 2005, re-entered DOC on 17 May 2006, and has a projected release date of 23 January 2008 (R. p.637-678; R. p.770-776; T. vol. 1, p.91, p.195). He had written letters to the children and sent them through the foster care social worker, Amanda Messer, until DSS prevented this practice (T. vol. 1, p.90). He has called DSS, and Messer testified that she had spoken to him at least twice by telephone. She had four face-to-face meetings with him, he had two visits at the DSS office, and a final visit with the children at DOC in Sanford (T. vol. 1, p.114). Richard had not only written letters to his children, but he had also written letters to Messer. Additionally, Richard had his case manager called Messer since Richard himself was not allowed to telephone her (T. vol. 1, p.115; T. vol.2, p.228).

After the children were taken into foster care, DSS offered limited services to Richard. He was referred to mental health and the family was offered food stamps (T. vol. 1, p.116). DSS refused to place the children with Richard’s parents, and they did not investigate his sister as a placement option (T. vol. 1, p.117). Neither of the therapists treating the children made any effort to contact Richard (T. vol.1, p.53, 65).


The children have a familial bond with their father. Although both of the older children have some anger issues towards Richard (T. vol. 1, p.120), the oldest child continued to contact his family during the case (T. vol.1, p.119, 122). Terri testified that the children love Richard, and Richard loves the children (T. vol.1, p.163). The oldest child, C.M.H., wanted to see both her parents, but she did not want them to rekindle their relationship once Richard is released from prison; Terri testified that she does not intend to reconcile with Richard (T. vol. 1, p.164). Terri also testified that, although she and Richard had some heated arguments, Richard had not hit her, chased C.M.H., or threatened to kill C.M.H. (T. vol. 1, p.179). Richard disputed that he had ever threatened his oldest daughter or physically abused her or Terri (T. vol.2, p.233). 


While Richard has been in DOC, he has worked to improve himself. At the hearing on termination, he testified and presented evidence to show by his efforts in prison, he will not repeat the behavior that caused his children’s situation. Richard admitted in court that his use of drugs had led to his family’s problems, and that he was attempting permanent change (T. vol. 1, p.199-200). He had no infractions while in DOC (T. vol. 1, p.195-196, R. p.770-776). Richard is participating in a drug treatment program (T. vol. 1, p.196-197, R. p.777-778). At the time of the hearing, he had completed sixty-three hours of A New Direction drug treatment program (T. vol. 1, p.199; R. p.785). He also regularly attends AA and NA while attempting to get into all the drug classes (T. vol. 1, p.200). He made at least two attempts to get into the DART program (T. vol. 1, p.197; R. p.779), and he also tried to enter a different rehabilitation center (T. vol. 1, p.197-198; R. p.780). Because he understood that drug treatment is not available in minimum security DOC facilities, Richard had declined minimum security for medium security in order to avail himself of the programs (T. vol. 1, p.198, R. p.781). NCDOC had refused his request for private treatment because he test scores did not indicate a serious drug problem (T. vol. 1, p.198; T. vol. 1, p.201; R. p.782). 

Richard continued to work on his life skills and parenting skills while incarcerated. He had been selected to participate in a parenting program (T. vol. 1, p.198; R. p.783-784). Although his family was not selected, Richard tried to participate in the Angel Tree program for his children to receive Christmas presents (T. vol. 2, p.203). He had maintained written communication with DSS, but the social worker had refused to give him information other than notices to appear at meetings at the DSS office, even though she knew he was incarcerated. Since DSS does not accept collect calls, Richard was unable to maintain telephone contact with DSS (T. vol.2, p.203). He was fully committed to the treatment program, and his goal was to emerge a better person and a better parent (T. vol.2, p.204, 222). The one visit that DSS facilitated with his children went well (T. vol.2, p.206). Richard wrote a letter to the trial court detailing his mistakes and his goals for treatment (T. vol.2, p.207; R. p.786). He also testified that he had made mistakes leading to his family’s situation, and that he loved his children very much and was sorry for his mistakes (T. vol.2, p.208-209). Even if his rights were terminated, he requested that the trial court not terminate Terri’s rights (T. vol.2, p.207). When children were at home, Terri had been the parent that took care of the children (T. vol.2, p.210-213, 216). 

Richard contended that the two oldest children did not want to be adopted (T. vol.2, p.215). The middle child, B.N.H., had written a letter for court that was signed “love you all”; on cross-examination, the social worker admitted that, rather than saying she wanted to be adopted, B.N.H. had actually written that she wanted the family together again (T. vol.2, p.275, 278). C.M.H., the oldest child, had stated that she did not want to be adopted by the foster family with whom she currently resided (T. vol.2, p.277, 279).

Testimony concerning the oldest child, C.M.H., was that she had been diagnosed with oppositional defiant disorder and depressive disorder, expressed suicidal ideations, had run away from group homes and foster homes, and had been caught by her parents, therapists, foster parents, and social workers in manipulations and lies. C.M.H. was emotionally disturbed.  (T. vol.2, p.238, T. vol.1, p.15, 21, 22, 25, 30, 36-38). In spite of her problems, C.M.H. expressed love for her parents and her wish to return home (T. vol.1, p.26, 39, 41, 42).
STATEMENT OF GROUNDS FOR APPELLATE REVIEW

The trial court’s termination of the father’s parental rights is a final judgment which affects a substantial right; therefore, pursuant to Appellate Rule of Procedure 28(b)(4) TA \l "Appellate Rule of Procedure 28(b)(4)" \s "Appellate Rule of Procedure 28(b)(4)" \c 4 , jurisdiction to the North Carolina Court of Appeals is granted by N.C. Gen. Stat.§ 7A-27 (c) TA \l "N.C. Gen. Stat.§ 7A-27 (c)" \s "N.C. Gen. Stat.§ 7A-27 (c)" \c 2  & (d) TA \l "N.C. Gen. Stat.§ 7A-27 (c) & (d)" \s "N.C. Gen. Stat.§ 7A-27 (c) & (d)" \c 2  and N.C. Gen. Stat. § 7B-1001 TA \l "N.C. Gen. Stat. § 7B-1001" \s "N.C. Gen. Stat. § 7B-1001" \c 2 .

ARGUMENT

I.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT TERMINATED RICHARD’S PARENTAL RIGHTS ON THE GROUNDS THAT THE TRIAL COURT LACKED SUBJECT MATTER JURISDICTION FOR THE PETITIONER’S FAILURE TO ATTACH THE ADJUDICATION ORDER ON NEGLECT AND ABUSE TO THE MOTION TO TERMINATE PARENTAL RIGHTS.

ASSIGNMENTS OF ERROR #
24
(R. p.38, 78)







29
(R. p.24-41, 79)








30
(R. p.79; T. p.89)








31
(R. p.3-6, 22-41, 80)
**************************
STANDARD OF REVIEW


"[T]he issue of subject matter jurisdiction may be raised at any time, even on appeal." Huntley v. Howard Lisk Co., 154 N.C. App. 698, 700, 573 S.E.2d 233, 235 (2002) TA \l "Huntley v. Howard Lisk Co., 154 N.C. App. 698, 700, 573 S.E.2d 233, 235 (2002)" \s "Huntley v. Howard Lisk Co., 154 N.C. App. 698, 700, 573 S.E.2d 233, 235 (2002)" \c 1  (internal citation omitted), disc. rev. denied, 357 N.C. 62, 579 S.E.2d 389 (2003) TA \l "Huntley v. Howard Lisk Co., 154 N.C. App. 698, 700, 573 S.E.2d 233, 235 (2002) (internal citation omitted), disc. rev. denied, 357 N.C. 62, 579 S.E.2d 389 (2003)" \s "Huntley v. Howard Lisk Co., 154 N.C. App. 698, 700, 573 S.E.2d 233, 235 (2002) (internal citation omitted), disc. rev. denied, 357 N.C. 62, 579 S.E.2d 389 (2003)" \c 1 .
***************************************

The motion to terminate parental rights was void ab initio and failed to confer subject matter jurisdiction with the trial court because no order conferring custody of the children to DSS was attached to the motion. “Subject matter jurisdiction refers to the power of the court to deal with the kind of action in question [and] . . . is conferred upon the courts by either the North Carolina Constitution or by statute.” Harris v. Pembaur, 84 N.C. App. 666, 667, 353 S.E.2d 673, 675 (1987) TA \l "Harris v. Pembaur, 84 N.C. App. 666, 667, 353 S.E.2d 673, 675 (1987)" \s "Harris v. Pembaur, 84 N.C. App. 666, 667, 353 S.E.2d 673, 675 (1987)" \c 1 . 

The determination of subject matter jurisdiction is a question of law and this Court has the 'power to inquire into, and determine, whether it has jurisdiction and to dismiss an action . . . when subject matter jurisdiction is lacking.'” In re J.B., 164 N.C. App. 394, 398, 595 S.E.2d 794, 797 (2004). TA \l "In re J.B., 164 N.C. App. 394, 398, 595 S.E.2d 794, 797 (2004)." \s "In re J.B., 164 N.C. App. 394, 398, 595 S.E.2d 794, 797 (2004)." \c 1 

Subject matter jurisdiction cannot be conferred by consent or waiver, and the issue of subject matter jurisdiction may be raised for the first time on appeal. See In re T.R.P., 360 N.C. 588, 595, 636 S.E.2d 787, 793 (2006) TA \l "In re T.R.P., 360 N.C. 588, 595, 636 S.E.2d 787, 793 (2006)" \s "In re T.R.P., 360 N.C. 588, 595, 636 S.E.2d 787, 793 (2006)" \c 1 .  “[B]efore a court may act, there must be some appropriate application invoking the judicial power of the court with respect to the matter in question.” In re McKinney, 158 N.C. App. 441, 444, 581 S.E.2d 793, 795 (2003) TA \l "In re McKinney, 158 N.C. App. 441, 444, 581 S.E.2d 793, 795 (2003)" \s "In re McKinney, 158 N.C. App. 441, 444, 581 S.E.2d 793, 795 (2003)" \c 1  (In re Transp. of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 557, 558 (1991) TA \l "In re Transp. of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 557, 558 (1991)" \s "In re Transp. of Juveniles, 102 N.C. App. 806, 808, 403 S.E.2d 557, 558 (1991)" \c 1 ). 

N.C. Gen. Stat. § 7B-1103 (2005) TA \l "N.C. Gen. Stat. § 7B-1103 (2005)" \s "N.C. Gen. Stat. § 7B-1103 (2005)" \c 1  identifies the parties with standing to petition the court for termination of parental rights. In order “to have standing to file for termination of parental rights, DSS must prove that it has legal custody of the child at the time the petition is filed.” In re T.B., 177 N.C. App. 790, 792, 629 S.E.2d 895, 897 (2006) TA \l "In re T.B., 177 N.C. App. 790, 792, 629 S.E.2d 895, 897 (2006)" \s "In re T.B., 177 N.C. App. 790, 792, 629 S.E.2d 895, 897 (2006)" \c 1 . 

This Court has held that the failure to attach a custody order to a motion or petition for termination of parental rights does not deprive the trial court of subject matter jurisdiction if the record before the trial court “includes a copy of an order, in effect when the petition is filed, that awards DSS custody of the child.” Id. (citing N.C. Gen. Stat. . 7B-1104(5) TA \l "N.C. Gen. Stat. . 7B-1104(5)" \s "N.C. Gen. Stat. . 7B-1104(5)" \c 2 , which requires that a copy of the custody order be attached to the petition to terminate parental rights). Continuing this line of reasoning, this Court has ruled that the trial court had subject matter jurisdiction, despite the failure to attach a custody order to the motion to terminate, when the motion referred to juvenile file and custody order in effect when motion was filed, there was no dispute over who had custody, and the trial court took judicial notice, without objection, of underlying case files that included custody order. In re W.L.M., __ N.C. App. __, __, 640 S.E.2d 439, 444 (2007) TA \l "In re W.L.M., __ N.C. App. __, __, 640 S.E.2d 439, 444 (2007)" \s "In re W.L.M., __ N.C. App. __, __, 640 S.E.2d 439, 444 (2007)" \c 1 (emphasis added). 

Richard respectfully contends that his case is distinguished from the foregoing cases. His trial attorney objected to the admission of the underlying case file on neglect and abuse (T. vol.1, p.136) and error has been assigned (R. p.78-80); therefore the issue is preserved for appeal. 

This Court has previously ruled that the trial court may take judicial notice of earlier proceedings in the same case. In re J.W., K.W., 173 N.C. App. 450, 455-56, 619 S.E.2d 534, 539-40 (2005), aff'd, 360 N.C. 361, 625 S.E.2d 780 (2006) TA \l "In re J.W., K.W., 173 N.C. App. 450, 455-56, 619 S.E.2d 534, 539-40 (2005), aff'd, 360 N.C. 361, 625 S.E.2d 780 (2006)" \s "In re J.W., K.W., 173 N.C. App. 450, 455-56, 619 S.E.2d 534, 539-40 (2005), aff'd, 360 N.C. 361, 625 S.E.2d 780 (2006)" \c 1 ; In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991) TA \l "In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991)" \s "In re Isenhour, 101 N.C. App. 550, 553, 400 S.E.2d 71, 73 (1991)" \c 1 . This Court expressly held that the trial court did not err in taking judicial notice of prior disposition orders in a juvenile case, even where those orders were entered under a lower evidentiary standard, especially where the trial court “is presumed to have disregarded any incompetent evidence." In re J.B., 172 N.C. App. 1, 16, 616 S.E.2d 264, 273 (2005) TA \l "In re J.B., 172 N.C. App. 1, 16, 616 S.E.2d 264, 273 (2005)" \s "In re J.B., 172 N.C. App. 1, 16, 616 S.E.2d 264, 273 (2005)" \c 1 ; In re S.N.H., 177 N.C. App. 82, 627 S.E.2d 510, 515 (2006) TA \l "In re S.N.H., 177 N.C. App. 82, 627 S.E.2d 510, 515 (2006)" \s "In re S.N.H., 177 N.C. App. 82, 627 S.E.2d 510, 515 (2006)" \c 1 .

More recent cases have required a showing of some prejudice to the appellant where the motion or petition fails to include the requisite custody order. In re T.M., __ N.C. App. __, __, 643 S.E.2d 471 (2007) TA \l "In re T.M., __ N.C. App. __, __, 643 S.E.2d 471 (2007)" \s "In re T.M., __ N.C. App. __, __, 643 S.E.2d 471 (2007)" \c 1 .

Richard was prejudiced both by the trial court’s admission of the underlying adjudication and disposition order on neglect and abuse filed 20 April 2005 (R. p.577) and by DSS’s failure to make specific allegations of abuse and neglect in the motion on termination. First, the order contains an adjudication of C.M.H. as “emotionally abused,” (R. p.578) even though the original juvenile petition alleged abused due to infliction of a substantial risk of serious physical injury to the juvenile by other than accidental means, with the statement of facts detailing a physical fight with between the mother and C.M.H. (R. p.209). 

Secondly, the motion for termination also failed to specify the facts supporting the allegations of neglect. “Factual allegations must be sufficient to put a respondent on notice regarding the acts, omissions, or conditions at issue in the petition.” In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002) TA \l "In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002)" \s "In re Hardesty, 150 N.C. App. 380, 384, 563 S.E.2d 79, 82 (2002)" \c 1  Where the petition gives a bare recitation of the alleged statutory grounds for termination, the petition is insufficient to comply with the statute. Id., quoting In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158, 160, appeal dismissed, 332 N.C. 483, 424 S.E.2d 397 (1992) TA \l "In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158, 160, appeal dismissed, 332 N.C. 483, 424 S.E.2d 397 (1992)" \s "In re Quevedo, 106 N.C. App. 574, 419 S.E.2d 158, 160, appeal dismissed, 332 N.C. 483, 424 S.E.2d 397 (1992)" \c 1 . The motion does attempt to “bootstrap” the 20 April 2005 order, which contains a fatal variance from the allegations in the original petition. Otherwise, the allegation stands as the “parents have neglected the juveniles as shown by the attached Adjudication Order …[t]his neglect continues to occur to this day and is likely to continue” (R. p.4). 

The order terminating Richard’s parental rights should be vacated. DSS has failed to attach a valid order to the motion for termination. Over trial counsel’s objection, the trial court allowed the underlying file containing inadmissible evidence to be received into evidence during the termination hearing. Moreover, the adjudication and disposition order was at fatal variance from the original juvenile petitions on abuse and neglect. The trial court’s actions amount to reversible error. 
II.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR WHEN IT CONCLUDED THAT GROUNDS EXISTED TO TERMINATE RICHARD’S PARENTAL RIGHTS TO HIS CHILDREN WHERE THE EVIDENCE PRESENTED WAS INSUFFICIENT TO SHOW THE REASONABLE LIKELIHOOD OF THE REPETITION OF NEGLECT IF THE CHILDREN WERE RETURNED TO HIS CARE UPON HIS RELEASE FROM THE DEPARTMENT OF CORRECTIONS.
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*************************

STANDARD OF REVIEW


“A termination of parental rights proceeding involves two separate analytical phases: an adjudicatory stage and a dispositional stage. A different standard of review applies to each step.” In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006) TA \l "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)" \s "In re L.A.B., 178 N.C. App. 295, 631 S.E.2d 61, 64 (2006)" \c 1  (citing In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001) TA \l "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" \s "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" \c 1 ).

 The first phase of a termination hearing is the adjudicatory stage. The party petitioning for the termination bears the burden of proof to show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist. If the trial court concludes that the petitioner has proven grounds for termination, the appellate court must determine on appeal whether the trial court's findings of fact are based upon clear, cogent and convincing evidence and if the findings support the conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001) TA \l "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \s "In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied and appeal dismissed, 353 N.C. 374, 547 S.E.2d 9 (2001)" \c 1 , In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005) TA \l "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005)" \s "In re D.J.D., D.M.D., S.J.D., J.M.D., 171 N.C. App. 230, 238, 615 S.E.2d 26, 32 (2005)" \c 1 .

Assignments of error must be addressed to the trial court’s findings of fact; without adequate exceptions to the trial court’s finding of fact, the findings are presumed to be supported by competent evidence and are binding on appeal. In re L.A.B., 178 N.C. App. 295, 631 S.E.2d at 64 TA \l "In re L.A.B., __ N.C. App. at __, 631 S.E.2d at 64" \s "In re L.A.B., __ N.C. App. at __, 631 S.E.2d at 64" \c 1  (quoting In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997) TA \l "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" \c 1 , In re Allred, 122 N.C. App. 561, 565, 471 S.E.2d 84, 86 (1996); Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991) TA \l "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" \s "Koufman v. Koufman, 330 N.C. 93, 97, 408 S.E.2d 729, 731 (1991)" \c 1 ; citing In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988) TA \l "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \s "In re Williamson, 91 N.C. App. 668, 674, 373 S.E.2d 317, 320 (1988)" \c 1 ).


Findings of fact supported by clear, cogent, and convincing evidence are binding on appeal, even though there may be evidence to the contrary. In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997) TA \l "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \s "In re Helms, 127 N.C. App. 505, 511, 491 S.E.2d 672, 676 (1997)" \c 1 . A trial court need only find one statutory ground to exist for termination before adjudicating the disposition phase of the proceedings. In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003); TA \l "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \s "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003);" \c 1  N.C. Gen. Stat. § 7B- 1111(a). TA \l "N.C. Gen. Stat. § 7B- 1111(a)." \s "N.C. Gen. Stat. § 7B- 1111(a)." \c 1  A finding of any one of the separately enumerated grounds is sufficient to support a termination. Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003) TA \l "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003)" \s "Owenby v. Young, 357 N.C. 142, 145, 579 S.E.2d 264, 267 (2003)" \c 1 .

*************************************

Proceedings in termination of parental rights cases are divided into two parts: (1) the adjudication phase, governed by N.C. Gen. Stat. § 7B-1109 TA \l "N.C. Gen. Stat. § 7B-1109" \s "N.C. Gen. Stat. § 7B-1109" \c 1 
; and (2) the disposition phase, governed by N.C. Gen. Stat. § 7B-1110 TA \l "N.C. Gen. Stat. § 7B-1110" \s "N.C. Gen. Stat. § 7B-1110" \c 2 . In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003). TA \l "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)." \s "In re Baker, 158 N.C. App. 491, 581 S.E.2d 144 (2003)." \c 1  

The party petitioning for the termination must show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights exist. In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001) TA \s "In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001)" ; N.C. Gen. Stat. § 7B-1111(b) TA \l "N.C. Gen. Stat. § 7B-1111(b)" \s "N.C. Gen. Stat. § 7B-1111(b)" \c 2 ; In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997) TA \s "In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997)" .

 N.C. Gen. Stat. § 7B-1111 TA \l "N.C. Gen. Stat. § 7B-1111" \s "N.C. Gen. Stat. § 7B-1111" \c 2  sets out the statutory grounds for terminating parental rights. A finding of any one of the separately enumerated grounds is sufficient to support a termination. In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990) TA \l "In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990)" \s "In re Taylor, 97 N.C. App. 57, 64, 387 S.E.2d 230, 233-34 (1990)" \c 1 .


A trial court may terminate parental rights upon a finding that the “parent has . . . abused or neglected the juvenile. The juvenile shall be deemed to be . . . abused or neglected if the court finds the juvenile to be . . . an abused juvenile…or a neglected juvenile within the meaning of G.S. 7B-101 TA \l "G.S. 7B-101" \s "G.S. 7B-101" \c 2 .” N.C. Gen. Stat. § 7B-1111 (a) (1) (2006). TA \l "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \s "N.C. Gen. Stat. § 7B-1111 (a) (1) (2006)." \c 2  

Section 7B-101 (15) TA \l "Section 7B-101 (15)" \s "Section 7B-101 (15)" \c 2  defines a “neglected juvenile” as follows:

        “A juvenile who does not receive proper care, supervision, or discipline from the juvenile's parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile's welfare; or who has been placed for care or adoption in violation of law. . .” N.C. Gen. Stat. § 7B-101 (15) (2006).

Section 7B-101(1)(e) TA \l "Section 7B-101(1)(e)" \s "Section 7B-101(1)(e)" \c 2  defines an “abused juvenile” as follows:

“Any juvenile less than 18 years of age whose parent, guardian, custodian, or caretaker "[c]reates or allows to be created serious emotional damage to the juvenile; serious emotional damage is evidenced by a juvenile's severe anxiety, depression, withdrawal, or aggressive behavior toward himself or others[.]" N.C. Gen. Stat. § 7B- 101(1)(e) (2005).


A prior adjudication of neglect cannot be the sole basis for terminating parental rights. A finding of neglect sufficient to terminate parental rights must be based on evidence showing neglect at the time of the termination proceeding.” In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997) TA \l "In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997)" \s "In re Young, 346 N.C. 244, 248, 485 S.E.2d 612, 615 (1997)" \c 1 . “Termination of parental rights for neglect may not be based solely on past conditions which no longer exist.” Id. However, “[a] prior adjudication of neglect may be admitted and considered by the trial court in ruling upon a later petition to terminate parental rights on the ground of neglect.” In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227, 231 (1984) TA \l "In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227, 231 (1984)" \s "In re Ballard, 311 N.C. 708, 713-14, 319 S.E.2d 227, 231 (1984)" \c 1 . 
    If the child has been removed from the parents' custody before the termination hearing, and the petitioner presents evidence of prior neglect, including an adjudication of such neglect, then “[t]he trial court must also consider any evidence of changed conditions in light of the evidence of prior neglect and the probability of a repetition of neglect.” Id. at 715, 319 S.E.2d at 232. Therefore, even where there is no evidence of neglect at the time of the termination proceeding a parent may still have his rights terminated if there is a showing of a past adjudication of neglect and the trial court finds by clear and convincing evidence a probability of repetition of neglect if the juvenile were returned to the parents. In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000) TA \l "In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000)" \s "In re Reyes, 136 N.C. App. 812, 815, 526 S.E.2d 499, 501 (2000)" \c 1 .


Where a child has been adjudicated neglected and the parent has not had custody of the child for some time prior to the termination hearing, the court must consider evidence of neglect at the time of the hearing and any change of circumstances occurring after the adjudication. In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989) TA \l "In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989)" \s "In re Bishop, 92 N.C. App. 662, 375 S.E.2d 676 (1989)" \c 1 . Changed circumstances must be considered “in light of the evidence of prior neglect and the probability of a repetition of neglect.” Ballard, 311 N.C. at 715, 319 S.E.2d at 232 TA \l "Ballard, 311 N.C. at 715, 319 S.E.2d at 232" \s "Ballard, 311 N.C. at 715, 319 S.E.2d at 232" \c 1 . The court must find either that neglect continues to exist at the time of the termination hearing or that there is a clear and convincing likelihood of repetition of neglect if the child is returned to the parent. Id. at 714-15, 319 S.E.2d at 231-32; Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407 TA \l "Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407" \s "Shermer, 156 N.C. App. at 286, 576 S.E.2d at 407" \c 1 .

Richard has been incarcerated for most of the life of this case since the children were removed by the trial court’s order of 07 December 2004 (R. p.221). All of the children were adjudicated neglected, and one of the children, C.M.H., was adjudicated emotionally abused, by the trial court’s order 20 April 2005 (R. p.577). 

The court file on the underlying abuse and neglect case was admitted into evidence over the objection of trial counsel (T. p.28,89,136), even though the file contained inadmissible hearsay and orders that did not meet the correct standard of proof for a termination hearing. A review of the underlying file indicates that the findings of the acts of neglect and abuse were mainly irrelevant as to Richard. (He concedes that his relapse with drugs was a tremendous problem for himself and his family; a discussion of this issue follows below.) When the children were removed in December 2004, Richard was incarcerated (T. vol.1, p.91).

The main allegations of the underlying petition concerned C.M.H., the oldest child. Her therapist testified that C.M.H. has depressive disorder and oppositional defiant disorder (T. p.15), that one of her hospitalizations occurred after an altercation with her mother (T. p.18, 40), she harmed herself (T. p.21), had suicidal thoughts (T. p.22), and evidenced a host of other mental health problems (T. p.25). On cross-examination, the therapist admitted that C.M.H. had been caught in manipulative behavior and lying with the social workers and the foster care home (T. p.36), engaging in sexual behavior (T. p.35), used drugs (T. p.42), and was seriously emotionally disturbed (T. p.38-39). The therapist also testified that C.M.H. loves her parents, wanted to return to live with them, and feels sad that she might not get to be with them (T. p.39,41). The therapist also admitted that she had never once tried to contact the parents to explore their mental health or engaging them to assist in therapy for C.M.H. (T. p.53).


The therapist for the other two children, B.N.H. and S.W.A., testified that the children spoke about problems mainly stemming from their parents’ use of drugs and alcohol (T. p.63). She also admitted on cross-examination that she had not had any contact with Richard (T. p.73).

Since the children have been out of their father’s custody since their removal in December 2004 (R. p.221), the relevant inquiry concerns any change of circumstances that may have occurred. Richard’s circumstances have changed for the better since his incarceration. The steps he has taken toward resolving the issues in his life that prevented him from reaching and living within his potential make the likelihood of the repetition of neglect negligible. 

Since he has been incarcerated, Richard has worked hard to improve himself in order to be a better father to his children. Unlike In re Williams, 149 N.C. App. 951, 563 S.E.2d 202 (2002) TA \l "In re Williams, 149 N.C. App. 951, 563 S.E.2d 202 (2002)" \s "In re Williams, 149 N.C. App. 951, 563 S.E.2d 202 (2002)" \c 1 ,where the father's parental rights were terminated because he was incarcerated and he failed to show filial affection for his child, Richard has shown that he has the love of a father for his children. 

His first efforts are to improve himself and address his addiction problems so that he can be an appropriate father again. Neglect is not negated by incarceration standing by itself.  In re Blackburn, 142 N.C. App. at 612, 543 S.E.2d at 909 TA \l "In re Blackburn, 142 N.C. App. at 612, 543 S.E.2d at 909" \s "In re Blackburn, 142 N.C. App. at 612, 543 S.E.2d at 909" \c 1 . Unlike the rehabilitated parent in Blackburn, Richard has not had any infractions or discipline problems while incarcerated (T. vol.1, p.196; R. p.771). He has enrolled and attended drug treatment programs (T. p.195, 196). His attendance at these programs required a great deal of tenacity on his part, as he was rejected for enrollment initially (R. p.779; T. vol.1, p.196-197). He also attempted to enroll in drug treatment through another treatment facility (R. p.780; T. vol.1, p.197-198). An attempt to get transferred to a different facility for drug treatment (R. p.781) was met with a letter from DOC stating that Richard does not have a drug problem (R. p.782; T. vol.1, p.198). He disagreed with that finding and pursued treatment (T. vol.2, p.201). Finally, he was accepted and attended DART (R. p.785, T. vol.2, p.199). He also attended the AND program (T. vol.2, p.208).


Richard admitted in open court that he had caused problems in his family’s life because of his addiction problems (T. vol.1, p.199; T. vol.2, p.203-204, 206, 208). He also wrote a letter for court detailing his responsibility for his problems, the actions he was taking to resolve the problem, and his plans for the future (R. p.786-787; T. vol.2, p.207).


Richard has attempted to show concern and “interest in the children’s welfare by whatever means available.” Whittington v. Hendren (In re Hendren), 156 N.C. App. 364, 368, 576 S.E.2d 372, 376 (2003). TA \l "Whittington v. Hendren (In re Hendren), 156 N.C. App. 364, 368, 576 S.E.2d 372, 376 (2003)." \s "Whittington v. Hendren (In re Hendren), 156 N.C. App. 364, 368, 576 S.E.2d 372, 376 (2003)." \c 1  Richard has attended parenting classes (R. p.783; T. vol.1, p.199). Although the letter from DOC stated that he needed to be in minimum custody to get drug treatment, he gave up minimum custody to enroll in parenting classes (R. p.784; T. vol.1, p.198). 

During his incarceration, Richard has attempted to keep apprised of the case status and his children. Like the parent in In re Shermer, 156 N.C. App. 281, 290-91, 576 S.E.2d 403, 409-10 (2003) TA \l "In re Shermer, 156 N.C. App. 281, 290-91, 576 S.E.2d 403, 409-10 (2003)" \s "In re Shermer, 156 N.C. App. 281, 290-91, 576 S.E.2d 403, 409-10 (2003)" \c 1 , Richard also wrote letters to DSS (T. vol.2, p.229). Before it was stopped by DSS, Richard wrote letters to his children (T. vol.1, p.90). Neither the children’s therapists had any contact with him.  After he was incarcerated, the social worker only saw Richard in court and on the one visit with his children (T. vol.1, p.90). The visit with his children went well (T. vol.2, p.206). Richard sent letters to the children and to the social worker, and had his case manager contact the social worker (T. vol.1, p.115). He is not allowed to make telephone calls from DOC, so he has not called the social worker or his children (T. vol.2, p.203). He had offered family members for placement, but DSS rejected the placement (T. vol.1, p.116-118). He sent no gifts because he is incarcerated and has no money (T. vol.1, p.91). He kept up with this children and DSS through his family members, even though DSS refused to keep him apprised of the status (T. vol.2, p.229).

Since the evidence of Richard’s change in circumstances was to the contrary of the trial court’s findings of fact, the termination order must be reversed.

III.
THE TRIAL COURT COMMITTED REVERSIBLE ERROR AND ABUSED ITS DISCRETION WHEN IT CONCLUDED THAT THE BEST INTEREST OF THE CHILDREN WOULD BE SERVED BY TERMINATING RICHARD’S PARENTAL RIGHTS.


ASSIGNMENTS OF ERROR #
20
(R. p.38, 78)








28
(R. p.38, 79)



*************************

STANDARD OF REVIEW


 “After the petitioner has proven at least one ground for termination, 'the trial court proceeds to the dispositional phase and must consider whether termination is in the best interests of the child.'” In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007) TA \l "In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007)" \s "In re A.H., __ N.C. App. __, __, 644 S.E.2d 635, __ (2007)" \c 1  (quoting In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003) TA \l "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003)" \s "In re Shermer, 156 N.C. App. 281, 285, 576 S.E.2d 403, 406 (2003)" \c 1 ); Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908 TA \l "Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908" \s "Blackburn, 142 N.C. App. at 610, 543 S.E.2d at 908" \c 1 .

The standard for appellate review of a trial court’s decision to terminate parental rights is abuse of discretion. In re Brim, 139 N.C. App. 733, 745, 535 S.E.2d 367, 374 (2000). TA \l "In re Brim, 139 N.C. App. 733, 745, 535 S.E.2d 367, 374 (2000)." \s "In re Brim, 139 N.C. App. 733, 745, 535 S.E.2d 367, 374 (2000)." \c 1  “A trial court may be reversed for abuse of discretion only upon a showing that its actions are ‘manifestly unsupported by reason.’” Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006) TA \l "Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006)" \s "Davis v. Davis, 360 N.C. 518, 523, 631 S.E.2d 114, 118 (2006)" \c 1  (quoting Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980) TA \l "Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980)" \s "Clark v. Clark, 301 N.C. 123, 129, 271 S.E.2d 58, 63 (1980)" \c 1 ).

"The trial court's conclusions of law are reviewable de novo on appeal." In re D.M.M., ___ N.C. App.___, ___, 633 S.E.2d 715, 716 (2006) TA \l "In re D.M.M., ___ N.C. App.___, ___, 633 S.E.2d 715, 716 (2006)" \s "In re D.M.M., ___ N.C. App.___, ___, 633 S.E.2d 715, 716 (2006)" \c 1  (quoting Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996) TA \l "Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996)" \s "Starco, Inc. v. AMG Bonding and Ins. Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996)" \c 1 ).

********************************


Once statutory grounds for termination have been established, a trial court is required to "determine whether terminating the parent's rights is in the juvenile's best interest." N.C. Gen. Stat. § 7B-1110(a) (2005) TA \l "N.C. Gen. Stat. § 7B-1110(a) (2005)" \s "N.C. Gen. Stat. § 7B-1110(a) (2005)" \c 2 ; In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001) TA \l "In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001)" \s "In re Nesbitt, 147 N.C. App. 349, 352, 555 S.E.2d 659, 662 (2001)" \c 1 .  In making this determination, the trial court is required to consider the following factors:

        (1)     The age of the juvenile.
        (2)     The likelihood of adoption of the juvenile.
        (3)     Whether the termination of parental rights will aid in the accomplishment of the permanent plan for the juvenile.
        (4)     The bond between the juvenile and the parent.
        (5)     The quality of the relationship between the juvenile and the proposed adoptive parent, guardian, custodian, or other permanent placement.
        (6)     Any relevant consideration.


The court is to take action “which is in the best interests of the juvenile” when “the interests of the juvenile and those of the juvenile's parents or other persons are in conflict.” N.C. Gen. Stat. § 7B-1100(3)(2005) TA \l "N.C. Gen. Stat. § 7B-1100(3)(2005)" \s "N.C. Gen. Stat. § 7B-1100(3)(2005)" \c 2 . As a discretionary decision, the trial court's disposition order will not be disturbed unless it could not have been the product of reasoning. In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2005) TA \l "In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2005)" \s "In re J.B., 172 N.C. App. 747, 751, 616 S.E.2d 385, 387, aff'd, 360 N.C. 165, 622 S.E.2d 495 (2005)" \c 1 .

Richard is in a good position to be able to care for his children upon his release from DOC in January 2008 (R. p.770). His activities as detailed above show that he is committed to dealing with the addiction that led to problems for his family. Although at the time of the termination hearing he was not able to care for his children, he has a good chance of regaining his ability to care for them. Testimony regarding his children’s feelings for him included that they love Richard (T. vol.1, p.163). Richard admitted that he had many problems in the past (T. vol.2, p.207-209,218, 221), but was also adamant that he was going to “take every program [he] possibly [could] to make sure this is [his] last time in prison TA \l "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981)." \s "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 101 S.Ct. 2153 (1981)" \c 1 
 (T. vol.2, p.222). He testified that he was extremely motivated to stay off drugs and out of prison (T. vol.2, p.226). 

Since the termination of parental rights is such a fundamental and important constitutional issue, these rights can only be terminated on a showing that the parent is unfit to have custody. Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001) TA \l "Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001)" \s "Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001)" \c 1  TA \l "Adams v. Tessener, 354 N.C. 57, 62, 550 S.E.2d 499, 503 (2001)" \s "Adams v. Tessener, 354 N.C. 57,  550 S.E.2d 499  (2001)" \c 1 .  The “fundamental right of parents to make decisions concerning the care, custody, and control of their children” has long been recognized by our courts in North Carolina. In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004 TA \l "In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004" \s "In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004" \c 1 ) TA \l "In re S.B., 166 N.C. App 408, 492, 602 S.E.2d 691, 693 (2004)" \s "In re S.B., 166 N.C. App 408, 602 S.E.2d 691  (2004)" \c 1  (quoting Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003 TA \l "Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003" \s "Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003" \c 1 ) TA \l "Owenby v. Young, 357 N.C. 142, 144, 579 S.E.2d 264, 266 (2003)" \s "Owenby v. Young, 357 N.C. 142,  579 S.E.2d 264  (2003)" \c 1  (quoting Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000 TA \l "Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000" \s "Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000" \c 1 ) TA \l "Troxel v. Granville, 530 U.S. 57, 66, 147 L.Ed.2d. 49, 57 (2000)" \s "Troxel v. Granville, 530 U.S. 57, 147 L.Ed.2d. 49 (2000)" \c 1 ). Since the state seeks to completely end the parent’s interest in his child’s life, and not simply to curtail it, terminating parental rights is necessarily a “unique kind of deprivation.” Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981). TA \l "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981)." \s "Lassiter v. Department of Social Servs. Of Durham City, 452 U.S. 18, 27, 101 S.Ct. 2153 (1981)." \c 1 

Richard has shown his willingness and desire to continue as his children’s father, admitting his mistakes and working to change himself for the better to benefit his children. Because the trial court did not consider evidence Richard introduced, the trial court’s decision to terminate his parental rights could not have been the result of a reasoned decision.
CONCLUSION


For the foregoing reasons, the respondent-appellant father respectfully contends that the trial court’s order terminating his parental rights to his three children be reversed.
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