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JUDICIAL DISTRICT NINETEEN-A

NORTH CAROLINA COURT OF APPEALS

********************************************

IN THE MATTERS OF:


)







)
From Cabarrus County
C.L.C. and B.M.C.


)
05 JA 12, 13

RESPONDENT MOTHER E.C.

************************************************

BRIEF OF RESPONDENT-APPELLANT MOTHER, E.C.

*************************************************
QUESTIONS PRESENTED
I.
DID THE TRIAL COURT ERR IN FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE APPELLANT MOTHER? 
II.
DID THE TRIAL COURT ERR IN FAILING TO DISMISS THE MOTION IN THE CAUSE DUE TO LACK OF LEGAL SUFFICIENCY AND FAILURE TO COMPLY WITH N.C. GEN. STAT. § 7B-1104(6)?

III.
DID THE TRIAL COURT ERR IN FAILING TO DISMISS THE MOTION IN THE CAUSE FOR FAILURE TO STATE A CLAIM UPON WHICH RELEIF CAN BE GRANTED, AS DSS FAILED TO ATTACH A COPY OF THE CUSTODY ORDERS OF BOTH JUVENILES AS REQUIRED BY N.C. GEN. STAT. § 7B-1104(5)?

IV.
DID THE TRIAL COURT ERR IN ENTERING CERTAIN FINDINGS OF FACT IN ITS ORDER FINDING THE EXISTENCE OF GROUNDS TO TERMINATE THE APPELLANT MOTHER’S PARENTAL RIGHTS?

V.  DID THE TRIAL COURT ERR IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE PARENTAL RIGHTS OF THE APPELLANT MOTHER?

VI.
DID THE TRIAL COURT ERR IN ORDERING A CESSATION OF REUNIFICATION EFFORTS WITH RESPECT TO APPELLANT IN ITS PERMANENCY PLANNING HEARING ORDER ENTERED ON SEPTEMBER 25, 2006? 

STATEMENT OF THE CASE

A Juvenile Petition alleging the neglect of the two minor children, C.L.C. and B.M.C. (hereafter the “Children”) was filed by the Cabarrus County Department of Social Services (“DSS”) on January 11, 2005. (R. pp. 3-4)  The Petition alleged that both parents (Appellants herein) neglected the Children. (R. pp. 3-4) On January 11, 2005, the Cabarrus County District Court entered Non-Secure Custody Orders for both Children. (R. pp. 5-6)

On January 25, 2005, the Court adjudicated the Children neglected by their parents. (R. pp. 28-34) On September 26, 2006, the Court entered an Order pursuant to a Permanency Planning and Review Hearing in which it ordered DSS to cease reunification efforts between both Appellants and the Children and ordered DSS to file a motion in the cause to terminate the Appellants’ parental rights to the Children.  (R. pp. 136-138)   

DSS filed a Motion in the Cause to Terminate Parental Rights of both Appellants on November 22, 2006. (R. pp. 139-145).  A hearing was held on the Motion in the Cause on January 26 and February 2, 2007.  On February 5, 2007, the Court entered an order entitled, “Grounds for Termination of Parental Rights.” On February 15, 2007, the Court entered an Order entitled, “Best Interests, Termination of Parental Rights.” (R. pp.  177-190) On February 15, 2007, the Respondent, Father, filed a Notice of Appeal to Court’s Orders of February 5 and February 7, 2007. (R. pp. 191-192). On February 15, 2007, the Respondent, Mother filed a Notice of Appeal to the Court’s Orders of February 5 and February 7, 2007 and to the Permanency Planning Review Order of September 26, 2007. (R. pp. 193-194)

The Record on Appeal was filed in this case, by first-class mail, on May 4, 2007. 
STATEMENT OF THE BASIS OF APPELLATE REVIEW


Orders of February 5, 2007 and February 15, 2007: The Appellant appeals from a final order terminating her parental rights the Children. The Court of Appeals has jurisdiction over the appeal pursuant to N.C. Gen. Stat. § 7A-27 and § 7B-1113.

Order of September 26, 2007: This Order is appealed as of right pursuant to N.C. Gen. Stat. § 7B-1001(a)(5)(a).
STATEMENT OF THE FACTS


The testimony of witnesses is summarized as follows.
E.C., Appellant and Mother of the Children  


Ms. C. has lived in a residence that she leases for six to seven months preceding the trial. (T1. p. 5) She has two roommates (T1. p. 5) She testified that she and J.C., the father of the Children, are married, but that they no longer live together and have not lived together since January of 2005.  (T1. pp. 6-7) Ms. C. believes that J.C. resides with his brother.  (T1. p. 6) They see each other weekly.  (T1. p. 7)

Ms. C. does not have transportation, as her 1992-model car is currently inoperable.  (T1. pp. 8-9) However, her transportation needs are met through the public bus service or her roommates. (T1. p. 8)

Ms. C. was a greeter at Wal-Mart, but no longer had that job at the time of trial. (T1. pp. 10-11) Prior to Wal-Mart, she was employed as a cashier and stock person at a Family Dollar store.   (T1. pp. 11-12) 


When asked the question, “Have you been in school, trying to get a GED,” Ms. C stated that she had not, as she could not afford the books and other associated costs.  (T1. p. 15)  She testified that her social worker, Ms. Christy Belk, was going to find out if she could avoid paying some costs, but that Ms. Belk never followed through.  (T1. p. 120) 


DSS asked her to submit to random drug screens and she complied.  (T1. p. 123) Her drug screens were negative for illegal drugs.  She tested positive for hydrocodone; however, she had a legitimate prescription for medication that contained that substance. (T1. p. 123) 


Ms. C. testified that she has completed individual counseling sessions.  (T1. p. 15) She has made additional counseling appointments as well.  (T1. p. 15)

Ms. C. provided her rent receipt to DSS and invited DSS to visit her home; however, no one employed by DSS has ever visited her current residence.  (T1. p. 125) 

Ms. Angie Caldwell


Ms. Caldwell is a Community Social Service Technician employed DSS. Her job duties involve supervision of visits between parents and children. (T1. p. 20) She has supervised visits between both Appellants and the Children. (T1. p. 20) 


On November 29, 2006, Ms. Caldwell supervised a visit between Appellants and the Children.  (T1. p. 20) Each Appellant had a separate, hour-long visit the Children.  On that occasion, Ms. Caldwell observed that Mr. C. became irate and told her, “I’m damn tired of you and DSS.” (T1. p. 21) Mr. C. also began cursing in front of the Children and stated that if his Children were adopted, “somebody was going to go down.” (T1. p. 22) Ms. Caldwell threatened to call the Sheriff and at that point “he calmed down and the visit proceeded.” (T1. p. 22) 


Ms. Caldwell supervised a visit on December 17, 2006, between both Appellants and the Children at Wal-Mart. (T1. p. 23) Ms. C. had requested this location so that she could arrange for professional photography of the Children. (T1. p. 24) Mr. C. showed up unexpectedly and asked if he could be in the photographs as well. (T1. p. 24) 


Ms. Caldwell supervised numerous visits between the Appellants and the Children.  (T1. pp. 25) Aside from the visits described above, all of the other visits with Mr. C.  “went fine.” (T1. p. 25) Ms. C. has acted appropriately during all visits that she has supervised. (T1. p. 28) 
Ms. Tasha Cresbowl

Ms. Cresbowl is a Community Social Services Technician employed by DSS. (T1. pp. 29-30) She has supervised “two or three” visits between Appellants and the Children. (T1. p. 29) She supervised a visit on December 20, 2006. (T1. p. 29) Mr. C. asked to have the visit at a park with Ms. C. (T1. p. 29) Because the weather was cold, Ms. Cresbowl told Mr. C. that the proposed location would have to be approved. (T1. p. 29) He became upset and began to curse at her. (T1. p. 30) The visit was subsequently held inside at DSS.   (T1. p. 30) Ms. C. had her visit first.  Ms. Cresbowl described that visit as follows: 
The first half of the visit was with [Ms. C.]and she brought some family members and food for their Christmas visit and Christmas gifts and that visit went appropriately and ended appropriately.  (T1. p. 30)


Mr. C. had his visit separately.  (T1. p. 30) He arrived with two other men and his mother.  (T1. p. 30) Ms. Creswell testified that “they were somewhat appropriate.” Mr. C. “would make smart comments and mumble under his breath on the way down the hall but other than that, the visit was pretty much appropriate.” (T1. pp. 30-31) 

Ms. Cresbowl also testified that, by happenstance, she saw Mr. and Ms. C. together “within the last three months.” (T1. p. 31).  On one occasion, she saw them shopping at Wal-Mart and, on the other occasion, she saw them at a gas station.  (T1. p. 31)

Amy Creswell


Ms. Creswell is employed by DSS as a Foster Care Social Worker. (T1. p. 34) She testified that she knows Mr. and Ms. C and that she saw them in approximately early December, 2006 talking together at the entrance to Wal-Mart. (T1, p. 34)
Cynthis Gunther


Ms. Gunther is a private investigator employed by Tarheel Investigations. (T1. p. 38) At the employ of DSS, she conducted surveillance on Appellants. (T1. pp. 39, 78) On January 8, 2007, she observed a person whom she believed to be Mr. C. exit 218 Tassey’s Place in Concord, North Carolina. (T1. p. 40) This address is where Ms. C. resides. (T1. p. 4) The man whom she believes is Mr. C. came out of a side door to the residence wearing blue jeans and a sweatshirt. (T1. p. 40) He had a weed eater in his hand. (T1. p. 40) A few minutes later, Ms. Gunther saw a woman whom she believed to be Ms. C. come out of the residence and get into a car with Mr. C. (T1. p. 41) They went to the Walgreen’s Pharmacy drive-through window. (T1. p. 41) They returned to the Tassey’s Place residence and went inside.  (T1. p. 41) Approximately one-half an hour later, Mr. C. came out of the residence wearing shorts, instead of the jeans he had on earlier. (T1. p. 42)   

Ms. Gunther returned to Ms. C’s residence at 8:00 a.m. the next morning.  (T1. p. 43) The truck that Mr. C. had driven the day before was at the residence. (T1. p. 43) 
Christy Belk


Ms. Belk is a Foster Care Social Worker employed by DSS.  (T1. p. 61) She received the present case on October 23, 2006, approximately ten months after the Children entered DSS custody. (T1. p. 61) 


Ms. Belk described a telephone conversation she had with Mr. C. on November 30, 2006.  He informed her that “he had made an appointment for his anger management and domestic violence assessment and had informed [her] of some other court-ordered task issues that he was working on.” (T1. p. 63) She informed him that “cursing” and “being threatening in front of the children would not be tolerated and that if it happened again,”  DSS would have to “terminate the visitation and bring it back to Court.” Mr. C. “apologized and said it wouldn’t happen again.” (T1. p. 63) 

At the end of a visit between Ms. C. and the Children on December 6, 2006, Ms. Belk observed Ms. C. telephone Mr. C. (T1. p. 64) She overheard her tell him that his visit would not occur at its usual location at DSS. (T1. p. 64) Ms. Belk spoke with Ms. C. after the visit.  They discussed “communication problems,” as Ms. C. had complained to Ms. Caldwell that Ms. Belk was not returning her telephone calls. (T1. p. 64) Ms. Belk talked to Ms. C. about her child support obligation.  (T1. p. 65) Ms. C. stated that “she hadn’t been able to pay yet and that she was in some arrears but that...she was working on...making payments.” (T1. p. 65) Ms. Belk also talked to Ms. C. about the telephone contact that she observed her have with Mr. C. (T1. p. 66) She advised her that “any type of contact at this point would go against what the consent order said.” (T1. p. 66)


Ms. Belk was asked on direct examination: “Are you aware of the court-ordered tasks for Ms. [C]?” She responded that she was. (T1. p. 70) Her direct examination proceeded as follows: 

Q. And since we were last in Court for the permanency planning hearing back in September, has Ms. [C.] made any progress in completing her court-ordered tasks? 

A. No. 

Q. Has she provided you with any information regarding academic training? 

A. No. 

Q. Has she provided you with any information regarding academic training?
A. She just told me what she had testified to that she didn’t have the finances to complete the GED courses. 

Q. Did you talk with her about any of the recommendations from the psychological evaluation?

A. Um, we talked about the domestic violence (inaudible) and her appointments with (inaudible).  She had informed me that she had an appointment on December 27th and this would be the 5th appointment out of six that she was recommended and she said that when she attended that appointment, she would make the final appointment. (T.1 p. 70)

*******************************
Q. To your knowledge has Ms. Cauthen complied with the recommendations made in the Psychological Evaluation? 

A. Not to my knowledge. (T1. p. 71)


Ms. Belk testified that Mr. C. had, to her knowledge, not completed a psychological evaluation, domestic violence or anger management counseling and had not provided proof of attendance at Alcoholics Anonymous or Narcotics Anonymous meetings. (T1. pp. 71-72) However, he did provide complete substance abuse treatment. (T1. p. 72) Mr. C. reported that he made an appointment for domestic violence counseling on December 14 2006. (T1. p. 72)


Ms. C. had child support arrears in the amount of $650.48 as of January 22, 2007. (T1. p. 73) She made her last payment on February 24, 2006 and from December 1, 2005, paid a total of $133.52 (T1.p. 73) 


Ms.  Belk had not observed visits between Appellants and the Children “in length.” (T1 p. 78) She has never observed inappropriate contact or interactions between Ms. C. and the Children. (T1 p. 80) 

Ms. Belk has no personal knowledge of the case prior to October of 2006, and acknowledged that it is possible that Appellants completed the court-ordered tasks prior to that date. (T1.p. 79) She did not express an opinion as to whether Ms. C’s current residence is a suitable residence for the Children because she has never been to that residence. (T1 p. 80) 
Mr. J.C., Appellant, Father of the Children

Mr. C. testified that he resides at the home of his brother and has resided there for the past three months. (T1 p. 86)  He has not commenced domestic violence counseling because he waiting to receive a copy of his official criminal record.  He learned in December of 2006 that he needed that item to enroll in counseling. (T1 p. 88) 

Mr. C. has been diagnosed with “Explosive Disorder.” (T1 p. 90) As a result of this disorder, he has difficulty controlling his temper. (T1 p. 91) 

Mr. C. completed his substance abuse assessment in April of 2006. (T1 p. 92) He completed parenting classes. (T1 p. 93) Since the court order to cease reunification efforts, DSS has not assisted Mr. C. with the financial costs of compliance with the Courts’ orders.  DSS has not helped him pay the costs of domestic violence counseling. (T1 p. 92) 
 
Jamie Honeycutt

Mr. Honneycut resides at 218 Tassey’s Place in Concord, North Carolina. (T1 p. 109) He is the roommate of E.C. (T1 p. 109) He testified that it is he in the surveillance video made by Cynthis Gunther—-not Appellant, Mr. C.  (T1. p. 110) 

Mr. C. does not reside in his home. (T1. p. 111) He visits two to three times per week for one to two hours at a time. (T1. p. 111)   

John Davis


Mr. Davis is a social worker employed by the New Hanover County Department of Social Services. (T1. p. 136) Prior to his current position, he was employed by the Cabarrus County Department of Social Services as a Foster Care worker. (T1. p. 136)


Mr. Davis was assigned to the Appellants’ case in January of 2005.  (T1. pp. 136-137) He testified that he made various appointments for Mr. C. (T1. pp. 137-138) In May of 2005 he learned that Mr. C. had been terminated from “Northeast Psychiatric and Psychological” because of two missed appointments. (T1. p. 139) In or around September of 2005, Mr. C. began to attend “Intensive Outpatient” drug treatment. (T1. p. 142) Mr. Davis testified that,” Mr. C.’s probation 0fficer, was “a real encouragement to him and that’s when he really got on board with Tina and did very well in Intensive Outpatient.”
 (T1. p. 142) Mr. C. “attended substance abuse classes pretty regularly.” (T1. p. 142)
ARGUMENT

I. 
STANDARD OF REVIEW FOR EACH SECTION OF ARGUMENT 


OF BRIEF

A. Section II of the Argument of the Brief


This Section addresses the Trial Court’s failure to conduct a hearing pursuant to N.C. Gen. Stat. § 7B-1101.1 to determine if the Appellant, Mother, required the appointment of a guardian ad litem due to diminished mental capacity.  Failure to appoint a guardian ad litem for a parent who would, otherwise, qualify for a guardian under N.C. Gen. Stat. § 7B-1101.1 is reversible error per se. In re L.M.C., 170 N.C.App. 676,679 613 S.E.2d 256, 258 (2005), citing In re H.W., 163 N.C.App. 438, 448, 594 S.E.2d 211, 216 (2004).

B. Section III, IV of the Argument of the Brief


These sections address the Petitioner’s failure to comply with the requirements of N.C. Gen. Stat. § 7B-1104. Failure to comply with a statutory mandate is reversible error.  In re. Z.T.B., 170 N.C. 564, 613 S.E.2d 298 (2005) Thus, this Court considers de novo whether the requirements of the statute are met.

C.
A. Section V of the Argument of the Brief

This section addresses the sufficiency of evidence to support the findings of fact.  The standard of review is whether there is clear, cogent and convincing evidence to support the findings of fact.  See, In the Matter of Montgomery, 311 N.C. 101, 110-111, 316 S.E.2d 246, 252-253 (1984).

Generally, appellate courts are bound by the trial court’s findings of fact where there is some evidence to support those findings, even if the evidence may support findings to the contrary. In the Matter of Montgomery, 311 N.C. 101, 110-111, 316 S.E.2d 246, 252-253 (1984), citing Williams v. Pilot Life Ins. Co., 288 N.C. 338, 218 S.E.2d 368 (1975). However, where, as in cases alleging the neglect or abuse of a juvenile, the evidentiary standard is clear, cogent and convincing evidence, the appellate court must review the evidence to determine whether the findings are indeed supported by clear, cogent and convincing evidence, and whether the findings support the conclusions of law. Montgomery, 311 N.C. at 111, 288 N.C at 253, citing, In re Moore, 306 N.C. 394, 293 S.E.2d 127, reh. denied, 306 N.C. 565 (1982), appeal dismissed sub nom. Moore v. Dept. of Social Services, 459 U.S. 1139, 103 S.Ct. 776, 74 L.Ed.2d 987 (1983).

 
“Clear, cogent, and convincing describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt.” N.C. State Bar v. Sheffield, 73 N.C.App. 349, 354, 326 S.E.2d 320, 323, cert. denied, 314 N.C. 117, 332 S.E.2d 482, U.S. cert. denied, 474 U.S. 981, 106 S.Ct. 385, 882 S.E.2d 338 (1985) (citations omitted).    

D.  Section VI and VII of the Argument of the Brief

Each of these sections addresses the legal conclusions to which the Appellant assigned error. The standard of review of conclusions of law is de novo.  Starco, Inc. v. AMG Bonding and Insurance Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996) (trial court’s “conclusions of law are reviewable de novo on appeal.”) This de novo review involves determining whether the findings support the conclusions of law. Montgomery, 311 N.C. at 111; 288 N.C at 253.


II.
THE TRIAL COURT ERRED IN FAILING TO APPOINT A GUARDIAN AD LITEM FOR THE APPELLANT MOTHER. 



Assignment of Error no. 13; R. pp. 83-86, 207

Ms. C had a psychological evaluation in September of 2005.  (R. p. 83) The evaluator, James E. Hall, III, Ph.d, administered a variety of tests, including a Wechsler Adult Intelligence III, and Test of Non-Verbal Intelligence-3. (R. pp. 84, 86) The Wechsler Adult Intelligence III revealed a verbal I.Q. of 73, a performance I.Q. of 81 and a full-scale I.Q. of 75. (R. p. 85) The Test of Non-Verbal Intelligence revealed a full-scale I.Q. of 77. (R. p. 85) Dr. Hall concluded that Ms. C. “is at the range of intellect where some individuals are able to learn to read at a sixth or seventh grade level.” (R. p. 85) Other testing revealed depression. (R. p. 86) Under the heading Summary and Recommendations, Dr. Hall wrote as follows: 

Ms. C. has capability.  She would benefit from a referral to a competent psychiatrist for evaluation for appropriate antidepressant.  She also should be requested to return to academic endeavors. She appears to have the capacity to increase her level of intellect by gaining appropriate knowledge.  Her problem solving skills are good enough to suggest this would be effective.  Ms. C. is not, however, likely to become an individual with a truly average intellect.  She will always be a bit below average and will be slower in learning complicated sets of data. Without appropriate training for some kind of job she will be lost in the future job market...(R. p. 86)

Appellant, Mother, did not request the appointment of a guardian ad Litem at trial. However, this Court has decided expressly that one may not waive a right to a guardian ad litem by failure to assert that right at trial. Richard v. Michna, 110 N.C.App. 817, 821, 431 S.E.2d 485, 488 (1993). 

N.C. Gen. Stat. § 7B-1101.1 establishes the procedure for evaluating the need for a guardian ad litem for a parent after the commencement of an action to terminate his or her parental rights.  This statute reads, in relevant part, as follows:

On motion of any party, or in the court’s own motion, the court may appoint a guardian ad litem for a parent if the court determines that there is a reasonable basis to believe that the parent is incompetent or has diminished capacity and cannot adequately act in his or her own interest....


N.C. Gen. Stat. § 7B-1111(a)(6) provides a ground for termination of parental rights based upon incapability.  Assertion of that ground in an action to terminate parental rights automatically the appointment of a guardian ad litem.  In re J.D., 164 N.C.App. 176, 180, 605 S.E.2d 643, 645, disc. review denied, 358 N.C. 732, 601 S.E.2d 531 (2004). However, the omission of that ground in a motion in the cause or petition does not necessarily preclude the appointment of a guardian ad litem.  Instead, the court must look to the language of the petition and the nature of the prior findings and evidence in the case. See, In re T.W., 173 N.C.App. 153, 617 S.E.2d 702 (2005). 


 In In re T.W., this Court reversed an order terminating parental rights on the ground that the trial court did not appoint a guardian ad litem for the respondent parents.  The petitioner apparently did not move to terminate parental rights pursuant to N.C. Gen. Stat. § 7B-1111(a)(6).  In evaluating the assignment of error, the Court reviewed orders in the underlying juvenile case and noted that the trial court had “referenced the respondent mother’s mental well-being and its concern that respondent was unable to raise the minor children repeatedly in its written orders both before and after receiving the respondent’s psychological evaluation.” Id., 173 N.C.App. at 158, 617 S.E.2d at 705.  Because of its cognizance of the respondent’s limitations, the trial court should have appointed a guardian ad litem for her. Id., 173 N.C.App. at 159, 617 S.E.2d at 705. 


Similarly in In re. B.M., 168 N.C.App. 350, 607 S.E.2d 698 (2005), this Court looked to the substance the petitioner’s evidence and allegations in determining whether the events at and before trial triggered the need to appoint a guardian ad litem for the respondent.  In that case, the Court observed, inter alia,  that the allegations of the motion to terminate parental rights tracked the language of N.C. Gen. Stat. § 7B-1111(a)(6). 


As discussed below, the Motion in the Cause filed by petitioner herein contains no factual allegations whatsoever. This deficiency is the basis of an independent assignment of error.  That the petitioner filed a motion that fails to comply with the mandate of N.C. Gen. Stat. §7B-1104(6) cannot provide an argument that petitioner alleged no grounds to trigger the appointment of a guardian ad litem for Ms. C.  As the motion is devoid of factual allegations, it is irrelevant to the analysis of this assignment of error.  


However, this case contains sufficient evidence of Ms. C.’s limitations to mandate the appointment of a guardian ad litem under N.C. Gen. Stat. § 7B-1101.1.  As discussed at the onset of this section, Ms. C’s psychological report shows a full-scale I.Q. of 75. (R. pp. 83-86) This psychological evaluation is labeled with an exhibit sticker of DSS and attached to a court report to which the Trial Court refers in its order of September 30, 2005. (R. pp. 81, 83, 90) Additionally, a court report dated December 8, 2005 states that “Ms. C. has completed all appointments for her psychological assessment. CCDSS provided a copy of Ms. C.’s psychological assessment at the September 30, 2005 review.” (R. p. 93) An exhibit list file-stamped September 26, 2005 shows the “psychological report” as an exhibit introduced and received into evidence at a hearing on September 21, 2005. (R. p. 112) This “psychological report” had to be that of Ms. C. as the Trial Court found in its Order of December 13, 2005 that Mr. C. had not completed his psychological evaluation.  (R. p. 103)   


The existence of the psychological report should have triggered at the least a hearing to determine whether Appellant could proceed without a guardian ad litem.  This Court has held that “where an allegation is made that parental rights should be terminated, the trial court is required to conduct a hearing to determine whether a guardian ad litem should be appointed to represent the parent.” In re J.A.A. & S.A.A., 175 N.C.App. 66, 71, 623 S.E.2d 45, 49 (2005).

Failure to comply with the statutory mandate relating to the appointment of a guardian ad litem for a respondent parent in a juvenile proceeding is reversible error per se. In re L.M.C., 170 N.C.App. 676, 679, 613 S.E.2d 256, 258 (2005), citing In re H.W., 163 N.C.App. 438, 448, 594 S.E.2d 211, 216 (2004). 

III.
THE TRIAL COURT ERRED IN FAILING TO DISMISS THE MOTION IN THE CAUSE DUE TO LACK OF LEGAL SUFFICIENCY AND FAILURE TO COMPLY WITH N.C. GEN. STAT. § 7B-1104(6).

Assignment of Error 5, R. pp. 139-145, 207; T.1 pp. 109-150

N.C. Gen. Stat. § 7B-1104(6) provides that a petition or motion to terminate parental rights shall contain “facts that are sufficient to warrant a determination that one or more of the grounds for termination of parental rights exist.” 


The Motion in the Cause filed by DSS contains no facts that address the grounds for termination of parental rights; it simply cites the legal conclusions and statutory sections for the grounds to terminate parental rights. (R. pp. 139-145) 


The Appellant mother did raise an objection to the sufficiency of the Motion in the Cause at trial when she moved to dismiss the Motion at the close of the evidence by DSS and at the close of all evidence. (T.1 pp. 109, 150) 

 
Where the petition or motion fails to allege any facts to support the grounds asserted for termination of parental rights, this Court has reversed and remanded an order to terminate parental rights. In re Hardesty, 150 N.C.App. 380, 563 S.E.2d 79 (2002)(Court held that the trial court erred in failing to grant a motion to dismiss based upon insufficient allegations).   In In re Hardesty, this Court held that “[w]hile there is no requirement that the factual allegations be exhaustive or extensive, they must put a party on notice as to what acts, omissions or conditions are at issue.” Id., 150 N.C.App. at 384, 563 S.E.2d at 82.   

Here, there were no allegations to put either Appellant on notice.   When considered in connection with the arguments in section II of the brief, above, the prejudice caused by the failure to include any factual allegations becomes more obvious.  To what degree was diminished capacity and incapability of the Appellant, Mother, part of the basis for the Motion to terminate parental rights?  We have no way of answering that question as the Petitioner included no allegations in the Motion.  


This Court has held that the provisions of N.C. Gen. Stat. § 7B-1104 are mandatory. In re Z.T.B, 170 N.C.App. 564, 613 S.E.2d 298 (2005). Indeed, Failure to comply with the requirements of N.C. Gen. Stat. § 7B-1104 deprives the trial court of subject matter jurisdiction.  Id. Thus, it is unnecessary to argue the precise basis for a motion to dismiss at the trial level; or to raise the issue at all at the trial level, as an objection to subject matter jurisdiction can never be waived and can be asserted at any time. E.g., State v. Sturdivant, 304 N.C. 293, 283 S.E.2d 719 (1981). 

Given the mandatory nature of N.C. Gen. Stat. § 7B-1104, Appellant, Mother, respectfully submits that this Court must reverse on the basis that the Motion in the Cause did not state a claim for relief.  Because it contains no factual allegations, no argument can be made that it complied with the mandatory requirements of the statute. 


IV.
THE TRIAL COURT ERRED IN FAILING TO DISMISS THE MOTION IN THE CAUSE FOR FAILURE TO STATE A CLAIM UPON WHICH RELEIF CAN BE GRANTED, AS IT FAILED TO ATTACH A COPY OF THE CUSTODY ORDERS OF BOTH JUVENILES AS REQUIRED BY N.C. GEN. STAT. § 7B-1104(5). 

Assignment of Error no. 4; R. pp. 139-145; 206; T. pp. 109-150


N.C. Gen. Stat. § 7B-1104(5) requires that the petition or motion contain: “the name and address of any person or agency to whom custody of the juvenile has been given by a court of this or any other state; and a copy of the custody order shall be attached to the petition or motion.”  As with N.C. Gen. Stat. §7B-1105(6) discussed above, this Court has held that the provisions of this section are mandatory. In re Z.T.B., 170 N.C.App. 564, 613 S.E.2d 298 (2005). Failure to comply with this provision deprives the trial court of subject matter jurisdiction and necessarily results in the reversal of the order on appeal. Id. (Court reversed due to fatal defects in petition to terminate parental rights, including failure to attach custody order).  


As set forth above, Appellant, Mother, did move to dismiss the Motion in the Cause to Terminate parental rights. (T. pp. 109, 150) However, even if she had failed to do so, one cannot waive an objection to lack of subject matter jurisdiction and can assert such objection for the first time on appeal. E.g., State v. Sturdivant, 304 N.C. 293, 283 S.E.2d 719 (1981).

V.
THE TRIAL COURT ERRED IN ENTERING CERTAIN FINDINGS OF FACT IN ITS ORDER FINDING THE EXISTENCE OF GROUNDS TO TERMINATE THE APPELLANT MOTHER’S PARENTAL RIGHTS.

Assignments of Error no.’s 6 and 7; R. pp. 178-184, 207


A.
Assignment of Error Number 6 (R. pp. 178-184)

Appellant has assigned error to the following portions  of finding of fact number 11 in the Order finding the existence of grounds to terminate parental rights: 11(a); 11(g); 11(h); 11 h(1); 11 h(3); 11 j. 


(1) Paragraph 11(a)


This paragraph reads as follows: 

In December of 2000, the Cabarrus County Department of Social Services received a report alleging the neglect of C.C. An investigation revealed domestic violence in the home, but relatives were caring for C.C. to insure his safety.  An investigation following a March 2002 report revealed that Mr. C. smoked marijuana.  In December 2004 and January 2005 another reports were received [sic]. An investigation revealed that Ms. C. had filed a domestic violence complaint against Mr. C. alleging that he had threatened to kill her.  She also alleged that Mr. C. held a knife to her throat and threw C.C. up on the wall. During the investigation, Mr. C.’s behavior was aggressive. Also he admitted to frequent use of marijuana. (R. p. 179)


Error is assigned to this finding because there is no evidence in the Record to support it.  The Court took judicial notice of “all orders in the children’s files.” (finding of fact number 13, R. p. 184) However, the orders do not contain the findings in paragraph 11(a).  The trial transcript, similarly, contains no testimony to support the findings.  


The findings in paragraph 11(a) track, verbatim, the allegations in the original juvenile petition. (R. pp. 3-4) The allegations were never adjudicated. The parties entered into a Consent Order on January 25, 2005 in which Appellants consented to an adjudication of neglect. (R. pp. 28-34) Said Consent  
Order does not contain specific findings of fact about the factual basis for the adjudication of neglect.  (R. pp. 28-34) The Consent Order incorporates the “Disposition Summary.” (R. p. 30) However the Disposition Summary does not contain the same allegations in the petition and does not contain factual information to support the findings contained in paragraph 11 (a)


(2) Paragraph 11(h)(1)


This paragraph reads as follows: 

Ms. C. has not completed her domestic violence counseling.  Yet she had only six sessions to complete.  She did not attend her first session in February of 2006.  She cancelled her session on March 22, 2006 and failed to show for her March 29, 2006 session.  She did not show for her appointment on June 7, 2006.  At the time the motion in the cause was filed, she had two more sessions.  But she did not show for her appointment on December 27, 2006. (R. p. 182)(underlining added and discussed below)  


The evidence on whether Ms. C. completed her domestic violence counseling is equivocal.  All comes from Ms. C., herself.  Perhaps because DSS had formally ceased reunification efforts in September of 2006, social workers did not provide specific information about Ms. C.’s recent performance of the reunification requirements contained in the Consent Order of January 25, 2005.  


Ms. C. testified as follows about attendance of domestic violence counseling: 

Q. Now how many individual sessions have you completed with (inaudible) at NPPI?

A. I have completed all of them and I made two excessive [sic] appointments for February 6th and 7th of next month.  I made two extra appointments with her. (T. p. 15)

Q. So when did you complete your sessions? 

A. December, the 1st of January. (T. p. 15)

Q. Did you have an appointment on December 27th?

A. Um-huh.

Q. And you went to your appointment? 

A. I did not go to that one because I didn’t have any transportation. 

Q. Okay. So if you didn’t go December 27, when did you next go? 

A. It was in January. 

Q. What date? 

A. I don’t keep up with dates because I don’t know.....

Q. So in January, you took two sessions? 

A. No, I said February, I’m taking two sessions.  I didn’t have but one session to catch up on. 

************************************

Q. So right now you’ve taken five session with Ms.-

A. Yes, Ma’am and next month, I’ll have seven. (T. p. 16)


The finding of fact discussed herein may be supported with adequate evidence as to the specific dates of missed appointments, as Ms. C. was asked whether she missed appointments on those dates, and she appears to agree that she did.  (T. pp. 16-17) However, the evidence does not support those findings above that are underlined.   

The evidence appears to show that Ms. C. attended five sessions of domestic violence counseling.  She appears to believe that she completed the counseling.  The record does not contain any evidence as to how many counseling sessions were required.  It could have been five, six or some other number. (T. p. 16) Thus, the evidence does not support any finding related to the required number of counseling sessions or whether Ms. C. completed those sessions. 


Ms. C. has an I.Q. of 75. (R. p. 83-86) After DSS ceased reunification efforts in September of 2006, no transportation assistance was provided, and, as Ms. C. did not have a car, getting to counseling appointments must have been difficult.  Nonetheless, Ms. C. appears to have attended all or all but one counseling session. The evidence does not support a finding that Ms. C. “no showed” for her appointment on December 27, 2006. The only evidence about that appointment comes from Ms. C. who testified that she cancelled the appointment because she did not have transportation. 

(3) Paragraph 11(h)


This paragraph reads as follows:

The children have been in the custody of the Department for two years. Mr. C. and Ms. C. still have not completed their counseling to address their domestic violence issues.  Domestic violence was the main reason the children came into care.  Mr. C. has not completed a psychological evaluation. (T. p. 182) 


Appellant disputes the underlined portions of this finding of fact for reasons discussed herein above in sections II, A, (1) and (2) of this Argument.  The evidence at trial did not address “the main reason the children came into care.” The prior orders do not find that “domestic violence is the main reason the children came into care.” 


B.
Assignment of Error Number 7 (R. p. 184)


This finding represents the conclusion of law that the Appellant failed to pay a reasonable portion of the cost of care of the Children (pursuant to N.C. Gen. Stat. § 7B-1111(a)(3)) although physically and financially able to do so. 


Appellant disputes any finding that she was physically and financially able to pay a reasonable portion of the cost of care of the Children. Ms. C. has never made more than $7.00 per hour. (R. p. 184) She has an I.Q. of 75.  (R. pp. 83-86) Thus, the record does not show that she was physically or financially able to pay a reasonable portion of the costs of care.     

VI.
THE TRIAL COURT ERRED IN CONCLUDING THAT GROUNDS EXISTED TO TERMINATE THE PARENTAL RIGHTS OF THE APPELLANT MOTHER.


Assignments of Error no. 8; R. pp. 184, 207 

A. Conclusion of Law Number 3; N.C. Gen. Stat. § 7B-1111(a)(1)


Under N.C. Gen. Stat. § 7B-1111(a)(1), a court may terminate parental rights where:

The parent has abused or neglected the juvenile.  The juvenile shall be deemed to be abused or neglected if the court finds the juvenile to be an abused juvenile within the meaning of G.S. 7B-101 or neglected juvenile within the meaning of G.S. 7B-101.


“Neglect”, in turn, is defined, in relevant part, as follows in N.C. Gen. Stat. § 7B-101(15):

Neglected juvenile.—a juvenile who does not receive proper care, supervision, or discipline from the juvenile’s parent, guardian, custodian, or caretaker; or who has been abandoned; or who is not provided necessary medical care; or who is not provided necessary remedial care; or who lives in an environment injurious to the juvenile’s welfare; or who has been placed for care or adoption in violation of the law.  


To reach the legal conclusion of neglect, the trial court must determine that neglect exists at the time of the trial to terminate parental rights.  See, In re Ballard, 311 N.C. 708, 716, 319 S.E.2d 227, 232 (1984). Evidence of a prior adjudication of neglect or abuse is admissible in a subsequent proceeding to terminate parental rights. Id., 311 N.C. at 713, 319 S.E.2d at 281. The trial court must, however, consider evidence of changed conditions since the adjudication and must evaluate the probability of repetition of neglect.  Id. 311 N.C. at 715, 319 S.E. 2d at 232 (citation omitted).  Where the evidence shows a likelihood of repetition of neglect, the court may reach a conclusion of neglect under N.C. Gen. Stat. §7B-1111(a)(1).  In re Leftwich, 135 N.C.App. 67, 72, 518 S.E. 2d. 799, 803 (1999).


In the present case, as discussed in paragraph V A.(1) above, DSS has not shown the basis for DSS’ custody of the Children. As important, the Order entitled “Grounds for Termination of Parental Rights” contains no findings relating to whether Ms. C. is currently capable of providing appropriate care and supervision for the Children.  Appellant’s social worker testified that could not express an opinion as to whether Ms. C’s current residence is a suitable residence for the Children because she has never been to that residence. (T1. p. 80) The findings center only upon whether Ms. C. met the requirements of a consent order entered in January of 2005.  Evidently, DSS never entered into a case plan or reunification agreement with the Appellants.  The record does not contain any evidence that the requirements of the consent order are necessary to ensure safe and effective parenting by Appellant; nor does the Order on appeal contain any findings to that effect.  DSS has not met its burden in establishing the ground of neglect under N.C. Gen. Stat. § 7B-1111(a)(1)  

B. Conclusion of Law Number 4; N.C. Gen. Stat. 7B-1111(a)(3)

N.C. Gen. Stat. § 7B-1111(a)(3) provides a ground to terminate parental rights as follows:

The juvenile has been placed in the custody of a county department of social services... and the parent, for a continuous period of six months next preceding the filing of the petition or motion, has willfully failed for such period to pay a reasonable portion of the cost of care for the juvenile although physically and financially able to do so.


In determining what constitutes a reasonable portion of the cost of care for the purposes of this ground, “a parent’s ability to pay is a controlling characteristic.”  In the matter of Montgomery, 311 N.C. 101, 113, 316 S.E.2d. 246, 253(1984)(emphasis in the original).  “A parent is required to pay that portion of the costs of foster care...that is fair, just, and equitable based upon the parents ability or means to pay.”  Id., (emphasis in the original).  In order to terminate parental rights on this ground, the trial court must make a finding that the parent has the ability to pay some amount of support greater than zero.   In re Garner, 75 N.C. App. 137, 330 S.E.2d 33 (1985). 


As discussed in paragraph V B, above, the evidence does not show that the Appellant, Mother, given her I.Q., had the capability to meet the statutory requirement for payment of a reasonable portion of the costs of care.  Thus, DSS has not met its burden under this ground. 

VII. THE TRIAL COURT ERRED IN ORDERING A CESSATION OF REUNIFICATION EFFORTS WITH RESPECT TO APPELLANT IN ITS PERMANENCY PLANNING HEARING ORDER ENTERED ON SEPTEMBER 25, 2006. 

Assignments of Error no.’s 3 and 4; R. pp. 137, 206; T3(1-5)


The transcript from the Permanency Planning and Review Hearing of September 21, 2006 shows that Court did not take any evidence.  Instead it appears that the Court read the reports prepared by DSS and the Guardian ad Litem and made its ruling. 


N.C. Gen. Stat. § 7B-507(b) (1) reads as follows: 

(b) In any order placing a juvenile in the custody or placement responsibility of a county department of social services, whether an order for continued non-secure custody, a dispositional order, or a review order, the court may direct that reasonable efforts to eliminate the need for placement of the juvenile shall not be required or shall cease if the court makes written findings of fact that: 

(1) Such efforts clearly would be futile or would be inconsistent with the juvenile’s health, safety, and need for a safe, permanent home within a reasonable period of time. (emphasis added). 
  In the present case, neither the evidence not the Court’s own findings in its Order of September 25, 2006, show that reunification efforts between DSS and the Appellant, Mother, are futile.  Finding of fact number 5 recites that the Mother has made “minimal progress in addressing the issues that led to placement,” including: “complet[ing] all of her appointments for her psychological evaluation;” “receiving anger management therapy and medication management;” “complet[ing] a substance abuse assessment with no recommendations;” testing “negative” to illegal drugs “on September 7, 2006;” “complet[ing] a parenting class and demonstrat[ing] some ability to set limits;” “attend[ing] all of her visits.” (R. p. 137) The Court went on to find that the Appellant, Mother, had not maintained a stable home and had continued contact with Appellant, Father, so that return of the children to her was “improbable within a reasonable time.” (R. p. 137) Importantly, the Court did not find that reunification efforts with the Appellant mother would be futile. 

  
This Court has reversed orders ceasing reunification efforts that fail to contain the mandatory findings. In re Weiler, 158 N.C.App. 473, 581 S.E.2d 134(2003). In Weiler, this Court reversed for the precise reason currently asserted: the order on appeal simply failed to contain the language required by the statute with respect to futility of reunification efforts.  Id., 158 N.C.App. at 478, 581 S.E.2d at 137. Reversal was required in Weiler even though the evidence at trial would have supported a finding that further reunification efforts would be futile. Id. 

This Court has also reversed orders that allow the cessation of reunification efforts where the evidence does not support the statutorily required finding that further efforts would be futile.  In In re Eckerd, 148 N.C.App. 541, 559 S.E.2d 233 (2002), this Court reversed an order directing the cessation of reunification efforts on the grounds that the evidence at trial did not support the findings required by N.C. Gen. Stat. §7B-507(b)(1). The respondent mother, in Eckerd had a “low I.Q.;” however, she had made progress towards her case plan. Id., 148 N.C.App. at 545, 559 S.E.2d at 235.  


In the present case, the evidence does show that the Appellant, Mother, made progress toward reunification and could not support a finding that reunification efforts would be futile.  
CONCLUSION


For the reasons and authority expressed above, Appellant respectfully requests that this Court reverse the orderd of the Trial Court terminating her parental rights and ceasing reunification efforts. 


Respectfully submitted, this the 4th day of June, 2007.







Mercedes O. Chut







N.C. Bar no. 17916







201 W. Market Street, Ste. 409







Greensboro, NC 27401







Phone (336) 274-0352







Fax
(336) 373-0947







Email; mercedeschut@aol.com

CERTIFICATE OF SERVICE


I hereby certify that I have this day served the foregoing Brief, and Appeal Information Statement upon opposing counsel, and have filed the same with the Clerk of the North Carolina Court of Appeals, by placing the original to the Clerk, copies to opposing counsel in envelopes, first class postage prepaid, addressed as set forth below and placing said envelopes in the United States Mail: 

Ms. Carol Ann Bauer

Attorney of the Respondent father

P.O. Box 3872

Morganton, NC 28680

Ms. Juanita Allen

Attorney for the Petitioner Cabarrus County Department of Social Services

1303 South Cannon Blvd. 

Kannapolis, NC 28083

Ms. Victoria Bost

Attorney Advocate for the Guardian Ad Litem

P.O. Box 70

Concord, NC 28026
Filed:

Mr. John H. Connell

Clerk, North Carolina Court of Appeals 

Post Office Box 2779

Raleigh, NC 27602


This the 4th day of June, 2007.







Mercedes O. Chut

� Tina appears to be the substance abuse counselor


� Assignments of Error not argued herein are intentionally abandoned 











