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QUESTIONS PRESENTED
I. DID THE TRIAL COURT ERR IN TERMINATING MS. ENGLISH’S PARENTAL RIGHTS BASED UPON N.C. GEN. STAT. § 7B-1111 (a)(1) WHEN THE ORDER IS NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE, FINDINGS OF FACT, OR CONCLUSIONS OF LAW?
II.
DID THE TRIAL COURT ERR IN TERMINATING MS. ENGLISH’S PARENTAL RIGHTS BASED UPON N.C. GEN. STAT. § 7B-1111 (a)(2) WHEN THE ORDER IS NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE, FINDINGS OF FACT, OR CONCLUSIONS OF LAW?

III.
DID THE TRIAL COURT ERR AND ABUSE ITS DISCRETION BY FINDING THAT THE BEST INTERESTS OF THE CHILDREN WOULD BE SERVED BY TERMINATION OF MS. ENGLISH’S PARENTAL RIGHTS WHEN THAT CONCLUSION IS NOT SUPPORTED BY FINDINGS OF FACT BASED UPON CLEAR, COGENT, AND CONVINCING EVIDENCE?


STATEMENT OF THE CASE
The Richmond County Department of Social Services (DSS) received physical custody of the children through non-secure custody orders dated December 2, 2003. (R. pp. 31-32) On December 3, 2003, DSS filed a petition alleging that the minor children were neglected in that the minor children lived in an environment injurious to their welfare due to unsanitary conditions.  (R. p. 35)

Ms. English stipulated to neglect due to unsanitary conditions at the December 16, 2003, adjudication hearing.  (R. pp. 35-37)  The disposition order placed C.J.G.S.
 and M.M.J.S.’s legal and physical custody with DSS.  (R. pp. 35-37)

On April 11, 2006, the court conducted a permanency planning and review hearing at which time it changed the plan for C.J.G.S. and M.M.J.S. to termination of parental rights and adoption.  (R. pp. 224-227)

On November 21, 2006, and November 28, 2006 the Hon. Scott T. Brewer conducted a termination of parental rights hearing.  On November 28, 2006, Judge Brewer entered an order terminating the parental rights of Stephanie S. English to the minor children, C.J.G.S. and M.M.J.S.  The court signed and filed the order on January 17, 2007. (R. pp. 239-254; R. pp. 255-270) Ms. English entered written notice of appeal from this order on February 13, 2007.  (R. pp. 271-274)

The court reporter delivered the November 28, 2006 transcript volume on March 13, 2007.  Counsel for Ms. English received that transcript on March 15, 2007.  (R. p. 283) As the first transcript received did not contain the November 21, 2006 testimony, the court entered amended appellate entries on March 21, 2007.  (R. pp. 277-28; R. pp. 281-82)  The court reporter delivered the November 21, 2006 transcript volume on April 20, 2007.  Counsel for Ms. English received that transcript on April 23, 2007.  (R. p. 283) The Respondent-Appellant served her Proposed Record on Appeal on May 3, 2007. (R. p. 302) 

The Record was settled through the appellees’ failure to serve either notice of approval or objections, amendments, or a proposed alternative record on appeal.  (R. p. 284)  The Record on Appeal was mailed to the N.C. Court of Appeals on May 16, 2007. (R. p. 303)

STATEMENT OF GROUNDS FOR APPELLATE REVIEW
This case comes on for appellate review as a final judgment from Richmond County District Court, Juvenile Division, pursuant to N.C. Gen. Stat. § 7B-1001 and N.C. Gen. Stat. § 7A-27.


STATEMENT OF THE FACTS
An unclean home and unsanitary living conditions initiated this case.  In 2003 Stephanie S. English’s home contained animal feces, clothes strewn around the house, spoiled food in different rooms, trash, and dirt.  DSS originally removed the children due to these hygiene and cleanliness issues in the home.  (T. Vol. I
, p. 16, lines 5-17; R. p. 8) In the April 11, 2006 order ceasing reasonable efforts, the court found that “every review since December 16, 2003 has been on the issue of cleanliness and safety of the Respondent mother’s home”.  (R. p. 225)  

The condition of her home on the date of termination was markedly different than on the date of removal.  She lived in a different residence, she had separated from her husband, and her living conditions had dramatically changed.

Ms. English moved to a home at 111 Midland Street in Rocky Mount, North Carolina in March of 2005.  (T. Vol. II, p. 2, line 24 through T. Vol. II, p. 3, line 1)  DSS visited this home when she first moved in but had not returned to the home since March 2005.  (T. Vol. I p. 166, lines 17-22)  The home had three bedrooms, a living room, kitchen, and bathroom.  Prior to the termination hearing she kept the house clean and in new condition.  (T. Vol. II, p. 3, lines 10-16) In support of her new lifestyle she offered pictures of C.J.G.S.’s bedroom, M.M.J.S.’s bedroom, the bathroom, and kitchen.  These photographs showed the house to be neat and clean.  (T. Vol. II, p. 19, line 14 T. Vol. II, p. 23, line 6) 

Given her home’s original condition Ms. English stipulated to neglect based upon unsanitary conditions at the December 16, 2003, adjudication hearing.  (R. pp. 35-37) On January 2, 2004 she entered into a case plan with DSS.  (R. pp. 53-56)

Throughout the case Ms. English worked toward achieving her case goals and showed improvement on many occasions.  In the DSS court summary incorporated into the February 17, 2004 court order DSS acknowledged that Ms. English had complied with her family service case plan.  (R. p. 61) She particularly improved the problem areas of food, bathroom, and household chemicals.  (T. Vol. I p. 51, line 9 through T. Vol. I, p. 52, line 15)  The GAL report from the same date indicated that while the floor was not swept and trash was in the yard, boxes and containers were stacked in an orderly fashion; there appeared to be organization in the home; dirty dishes were stacked in the sink; no feces were observed; the children’s bedrooms were neat and straightened; and the bathroom was reasonably clean.  (R. pp. 63-65) Based upon these improved conditions, the court allowed the children to return to the home on a sixty day trial basis.  (R. p. 58)

During this trial visitation period the mother suffered a major setback.  On April 16, 2004, Ms. English was arrested for a South Carolina probation violation.  (R. p. 76) She was on probation for a South Carolina charge of unlawful conduct toward a child.  (R. p. 44) The South Carolina court revoked her probation and activated her sentence on July 23, 2004.  She received a six month sentence with credit for one month awaiting trial.  (R. p. 93) She was in custody during the June 8, 2004 and August 17, 2004 hearings.  (R. p. 83; R. p. 91)

Through the date of her arrest DSS acknowledged that Ms. English had complied with her family service case plan.  (R. p. 72) The April 27, 2004 DSS court summary and GAL report stated that Ms. English met minimal standards of care and safety for the children.  The DSS court summary also states that her house met the minimal standards of adequate food, water, cleanliness, and power.  (R. pp. 71-72; R. p. 76) Unfortunately, the children returned to foster care after her arrest as the respondent stepfather requested that DSS remove the children from his home.  (R. p. 68)  

After release from South Carolina, Ms. English returned to her home and attended the December 7, 2004 review.  At that time all parties again acknowledged improvement in Ms. English’s condition.  The court found that Ms. English made “some improvement” with the environment of her home but that it still had deficiencies in cleanliness; DSS acknowledged that the family made progress but there were still underlying issues with the home’s condition; and the GAL found that the home situation had improved though several things needed to be addressed.  (R. p. 103; R. p. 107; R. p. 110) Most significantly, the GAL reported that Ms. English had a desire to provide a home for her children.  (R. p. 110)

Ms. English continued to improve.  Based upon the improvement by the May 25, 2005 permanency planning hearing DSS had increased visitation from one hour per week to a two hour unsupervised visit on Wednesdays and unsupervised visits on Saturdays from noon until 6:00 p.m.  (R. p. 120) While acknowledging there was room for improvement, the court found that Ms. English had complied with the family services case plan activities and objectives.  (R. p. 116) The GAL found that the conditions of Ms. English’s home had “improved considerably”.  (R. p. 123) This improvement included ensuring that the children were clean during the increased Wednesday and Saturday visitation.  (R. p. 145)

Over the next eleven months conditions varied with Ms. English having both good and bad periods.  (T. Vol. I, p. 29, line 13 through T. Vol. I, p. 30, line 17) In July 2005 DSS and the GAL found the home to be under minimum standards for cleanliness including garbage, dishes, clothes, dirt, and unauthorized pets.  (R. p. 131; R. p. 135) Despite the fact that Ms. English fumigated her home, the children received flea bites due to pets in her home. (R. p. 137; R. p. 170) From August until November 2005 DSS made bi-weekly visits to the home.  DSS found the home to be clean on two of these nine visits. (R. p. 177)

On November 14, 2005 the social worker visited Ms. English’s home to demonstrate what DSS expected regarding cleanliness in the home.  During that visit the social worker and supervisor donned gloves and helped Ms. English clean the children’s rooms.  (T. Vol. I. p. 145, line 14 through T. Vol. I. p. 147, line 27)  Based upon this visit a completely different, and positive, picture emerged at the January 17, 2006 permanency planning hearing.  After the November 14, 2005  cleaning demonstration the social worker made weekly visits to inspect the home.  During this entire time Ms. English maintained her home in a neat, sanitary, and orderly condition.  The court acknowledged these vastly improved conditions and found that Ms. English was complying with her case Family Services Case Plan for Reunification.  (R. p. 200; R. p. 203) Tracking language in the GAL report, the court also found that Ms. English had demonstrated her ability to maintain a minimally appropriate environment for her children.  (R. p. 201)

This same marked improvement continued for three weeks after the January 17, 2006 court date.  During that time Ms. English continued to comply with her Family Services Case Plan for Reunification.  DSS made weekly visits and found her home to be clean.  (R. pp. 216-17)  

Just as it appeared that Ms. English would consistently maintain a clean, neat, and organized home she suffered her second major setback.  At the end of January 2006 she and the respondent stepfather, Stephen English, separated.  (R. p. 217) She informed the social worker during a visit that there had been a fight and the house was in disarray.  She also informed the social worker that she did not plan on staying in that house and that her new address would be 111 Midland Street in Rocky Mount, which was still her address at the time of the termination hearing. (R. p. 217)  

On February 28, 2006, a DSS supervisor and the GAL visited the Midland Street house at Ms. English’s request.  With a few safety corrections, they found the house to be acceptable.  (R. p. 236) During later visits they found the home’s conditions to be unsanitary much like the early conditions at her prior residence.  (R. p. 225; R. p. 236) The GAL reported that the home as she saw it was not safe for the children.  (R. p. 237) However, Travis Bennett, a DSS placement worker, had a contrary opinion.   Mr. Bennett testified that on his third visit to the Midland Road home, Ms. English’s new residence met minimum standards for the children to live there.  (T. Vol. I, p. 160, lines 9-26)

Nonetheless, based upon the set backs Ms. English experienced between January 2006 and the April 11, 2006 permanency planning hearing, DSS requested that reunification efforts cease with Ms. English and the permanent plan be changed to termination of parental rights.  The trial court adopted these recommendations.  (R. pp. 226-27)  

After the April 11, 2006 permanency planning hearing Ms. English called Mr. Bennett three or four times.  She also visited his office one time.  (T. Vol. I, p. 156, lines 9-23; T. Vol. I, p. 163, lines 12-19)  During each of these calls and the visit she asked about the children. (T. Vol. I, p. 157, lines 7-8; T. Vol. I, p. 161, lines 6-8; T. Vol. I, p. 162, lines 14-17) 

During these calls she also invited Mr. Bennett to her home. Despite Ms. English’s invitations to the Midland Road house, no social worker made in-home visits after the court relieved DSS of reasonable efforts on April 11, 2006.  (T. Vol. I p. 155, line 25 through T. Vol. I, p. 156, line 26)  Despite her invitation for home visits, Mr. Bennett told Ms. English that he could not come visit.  DSS took the position that they were not allowed to make in home visits after the court relieved DSS of reasonable efforts.  (T. Vol. I, p. 157, lines 17-22)  Mr. Bennett never returned to that home after March of 2006.  (T. Vol. I p. 166, lines 14-23) He further testified that regardless of what Ms. English did to better her home, regardless of what Ms. English did to better her situation, and regardless of what she told him on the telephone he would not return to examine her home because the court had relieved DSS of reasonable efforts.  (T. Vol. I p. 175, line 8 through T. Vol. I, p. 176, line 15)

In addition to Mr. Bennett, Ms. English called Teresa Smith prior to DSS filing the termination action and spoke to her in the office before the hearing.  Ms. Smith is the Richmond County DSS children’s services supervisor.  During the telephone conversation Ms. English asked Ms. Smith what she could do to regain custody of her children.  (T. Vol. I p. 177, line 1 through T. Vol. I p. 178, line 19) During the telephone conversation and office visit Ms. English asked her about DSS coming to her home to take pictures.  (T. Vol. I p. 178, lines 6-7) Like Mr. Bennett, she told Ms. English that after the court relieved DSS of reasonable efforts that they would not return to her home or take any more pictures.  (T. Vol. I p. 178, lines 7-19) Ms. Smith also stated that even if Ms. English had brought photographs to her showing a “sparkling clean” house that she would not have accepted them.  (T. Vol. I p. 180, lines 13-19)

Early in the case Ms. English did not take full advantage of the visitation schedule.  (T. Vol. I. p. 30, line 25 through T. Vol. I. p. 31, line 25) However, Ms. English regularly visited the children after returning from South Carolina, missing only a few visits the entire time.  (T. p. 33, lines 16-18; R. p. 109-110; R. p. 175; R. p. 177; R. p. 213; R. p. 220; R. p. 227) These visits varied between unsupervised day visits, unsupervised weekend visits, and visits supervised by DSS.  (T. Vol. I p. 141, lines 12-28; R. p. 134; R. pp. 181-82; R. p. 200; R. p. 203)  Ms. English missed only two visits between the November 8, 2005 and January 17, 2006 hearings, each with an explanation.  (R. p. 200; R. p. 203) She missed some visits in February 2006 due to being in Kentucky with her mother who had suffered a heart attack; however, she informed the social worker about missing the visits via voice mail prior to the missed visits.  (R. p. 220) Despite regular and consistent visitation, the court terminated Ms. English’s visits with C.J.G.S. and M.M.J.S. on April 11, 2006.  (T. p. 156, lines 14-17; R. p. 227) She received no visitation in the seven months before the termination hearing.

Ms. English overcame several hurdles in order to transform her living conditions.  Once in the 111 Midland Street home in Rocky Mount Ms. English realized that her indoor pets were a problem.  She acknowledged that DSS had been correct about the animals even though she did not realize it at the time.  She no longer kept pets inside and was able to keep the house cleaner with the animals outside.  (T. Vol. II p. 7 through T. Vol. II p. 8, line 2) She also acknowledged that her previous living conditions were in disarray.  (T. Vol. II, p. 14, line 15 through T. Vol. II, p. 15, line 4) Finally, she separated from her husband and removed herself from a volatile situation.  (T. Vol. II p. 15, lines 12-14)

Other facts necessary for an understanding of the case are included in each argument.


ARGUMENT
I.
THE TRIAL COURT ERRED IN TERMINATING MS. ENGLISH’S PARENTAL RIGHTS BASED UPON N.C. GEN. STAT. § 7B-1111 (a)(1) WHEN THE ORDER IS NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE, FINDINGS OF FACT, OR CONCLUSIONS OF LAW.

ASSIGNMENTS OF ERROR NOS. 6-7, 9, 11-15, 17, 19, 21, 23-25, 29-30, 32-33, 36-38, 45-46, 48, 50-54, 56, 58, 60, 62-64, 69-70, 72-73, AND 76-78.

T. Vol. I, p. 175, line 8 through T. Vol. I, p. 176, line 15; T. p. Vol. I, p. 176, line 20 through T. Vol. I, p. 178, line 18; T. Vol. II, p. 3, lines 13-16; T. Vol. II, p. 7, line 11 through T. Vol. II, p. 8, line 2; T. Vol. II, p. 17, lines 13-24; T. Vol. II, p. 19, line 14 through T. Vol. II, p. 23, line 6; R. p. 246; R. p. 247; R. p. 248; R. p. 249; R. p. 250; R. p. 251; R. p. 252; R. p. 262; R. pp. 239-254

Termination of parental rights proceedings are held in two phases.  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001).  The scope of appellate review during the adjudicatory phase is determining whether the trial court’s findings of fact are supported by clear, cogent, and convincing evidence and whether the findings support the conclusions of law.  In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000).  The burden in termination of parental rights proceedings is on the Petitioner and with all findings of fact based upon clear, cogent, and convincing evidence.  N.C. Gen. Stat. § 7B-1111(b) (2005); In re Huff, 140 N.C. App. 288, 536 S.E.2d 838 (2000) This Court reviews the trial court’s decision to terminate parental rights based upon an abuse of discretion.  In re Nesbitt, 147 N.C. App. 349, 351, 555 S.E.2d 659, 661 (2001)

In reviewing a trial court’s findings in an order terminating parental rights the appellate court must determine “Whether the findings of fact are supported by ‘clear and convincing evidence’ and (2) whether the legal conclusions are supported by the findings of fact.”  TA \s "In Re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 36" \c 1 \l "In Re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362 (2000)"

TA \s "In Re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 36" \c 1In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, ___ (2000).  The trial court's "conclusions of law are reviewable de novo on appeal." Starco, Inc. v. AMG Bonding and Ins. Services, 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996).  

A trial court may terminate parental rights upon a finding of neglect.  N.C. Gen. Stat. § 7B-1111(a)(1) (2005).  To terminate parental rights for neglect, the petitioner must prove by clear, cogent and convincing evidence that neglect exists at the time of the termination hearing.  TA \s "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988" \c 1 \l "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988)"

TA \s "In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988" \c 1In re Parker, 90 N.C. App. 423, 368 S.E.2d 879 (1988).  A prior adjudication of neglect cannot, alone, justify termination of parental rights for neglect. Id.  When there is no evidence of neglect at the time of the termination hearing, the petitioner must demonstrate probability of repetition of neglect if the juveniles were returned to the parent.  In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997)  The trial court must also consider any evidence of changed circumstances. In re Ballard, 311 N.C. 708, 715, 319 S.E.2d 227, 232 (1984).  In the present case the Petitioner failed to carry its burden of proving that Ms. English neglected her children at the time of the termination hearing. As the Petitioner failed to meet this burden the trial court should be reversed.
[I]n order to prevail in a termination of parental rights proceeding, the petitioner must: (1) allege and prove all facts and circumstances supporting the termination of the parent’s rights; and (2) demonstrate that all proven facts and circumstances amount to clear, cogent, and convincing evidence that the termination of such rights is warranted.

In re Baker, 158 N.C. App. 491, 492, 581 S.E.2d 144, 145 (2003).  The uncontradicted evidence shows that the condition of Ms. English’s home on the date of termination was markedly different than on the date of removal and that her living conditions had dramatically changed.  Ms. English acknowledges that the trial court considered this new evidence; however, she contends that in the termination orders the trial court attempted to minimize this unchallenged evidence and shift the burden of proof to her in violation of N.C. Gen. Stat. § 7B-1111(b) (2005).
In Finding of Fact No. 52 the court found in pertinent part “That at all times, the Department of Social Services was willing to provide assistance to the Respondent mother and made more than reasonable and diligent efforts to assist Respondent mother. . .”  (R. p. 246; R. p. 262)
  After the April 11, 2006 permanency planning hearing nothing could be further from that finding.  

After April 11, 2006 Ms. English called Mr. Bennett three or four times.  She visited his office one time. (T. Vol. I, p. 156, lines 9-23; T. Vol. I, p. 157, lines 7-8; T. Vol. I, p. 161, lines 6-8; T. Vol. I, p. 162, lines 14-17; T. Vol. I, p. 163, lines 12-19) She invited him to her home to take pictures and examine the improved conditions.  Despite her invitations and requests for home visits, Mr. Bennett told Ms. English that he would not come.  DSS took the position that they were not allowed to make in home visits after the court relieved DSS of reasonable efforts.  (T. Vol. I, p. 157, lines 17-22)  Despite Ms. English’s invitations to the Midland Street house neither Mr. Bennett or any other social worker made in-home visits after the court relieved DSS of reasonable efforts on April 11, 2006.  (T. Vol. I p. 155, line 25 through T. Vol. I, p. 156, line 26; T. Vol. I p. 166, lines 14-23) 

Ms. English also called Teresa Smith, the Richmond County DSS children’s services supervisor, prior to DSS filing the termination action; she spoke to Ms. Smith in her office before the hearing.  During the telephone conversation Ms. English asked Ms. Smith what she could do to regain custody of her children.  (T. Vol. I p. 177, line 1 through T. Vol. I p. 178, line 19) During both the telephone conversation and office visit Ms. English requested that DSS come to her home to take pictures.  (T. Vol. I p. 178, lines 6-7) Like Mr. Bennett, she told Ms. English that after the court relieved DSS of reasonable efforts that they would not return to her home or take any more pictures.  (T. Vol. I p. 178, lines 7-19) DSS abdicated all responsibility for this family.

Finding of Fact No. 63 states in pertinent part that since April 11, 2006 Ms. English did not “maintain but seldom contact with the Department of Social Services and no contact with the Guardian ad Litem.”  (R. p. 248; R. p. 264)  This finding is in error as Ms. English did make contact as outlined supra.  This finding is also in error as after April 11, 2006 DSS washed its hands of Ms. English.  It cannot be surprising that Ms. English failed to make further contact with DSS because her contact with DSS was fruitless.  DSS refused to assist in her efforts to reunify her family or even make unannounced surprise visits.

The crowning jewel in DSS’s failure to assist this family came in its outright rejection to recognize Ms. English’s accomplishments.  Mr. Bennett testified that regardless of what Ms. English did to better her home, regardless of what she did to better her situation, and regardless of what she told him on the telephone he would not return to examine her home because the court had relieved DSS of reasonable efforts.  (T. Vol. I p. 175, line 8 through T. Vol. I, p. 176, line 15)  Ms. Smith stated that even if Ms. English had presented photographs showing a “sparkling clean” house that she would not have accepted them.  (T. Vol. I p. 180, lines 13-19) 

After April 11, 2006 DSS ended visitation and refused to assist Ms. English.  DSS treated her as if her rights had already been terminated during that seven month period.  She built her field of dreams but they refused to come.  Ms. English respectfully contends that relief from reasonable efforts does not relieve DSS from the responsibility to present current and accurate information at a termination of parental rights hearing when that information is readily available. 

In a non-jury trial the judge becomes both judge and juror and it is his duty to consider and weigh all the competent evidence before him. Hodges v. Hodges, 257 N.C. 774, 779, 127 S.E.2d 567, ___ (1962). He passes upon the credibility of the witnesses and the weight to be given their testimony and the reasonable inferences to be drawn therefrom.  Id.  In the present case the trial court discounted all of Ms. English’s uncontroverted evidence and shifted the burden of proof back to her as demonstrated through multiple findings of fact in violation of N.C. Gen. Stat. § 7B-1111(b) (2005).

The following findings of fact contained in both orders demonstrate the trial court’s improper analysis and improper burden shifting.

Finding of Fact No. 56:

That the Respondent mother did testify that her current home was clean and sanitary; however, the Court after observing the Respondent mother’s demeanor on the stand, and from prior observations of the Respondent mother’s homes, finds her testimony not credible and lacks any independent corroborative evidence. 

(R. p. 247; R. p. 263)

Finding of Fact No. 60

That the Respondent mother has presented the Court with photographs of her current clean residence; however, the photos are only of one date in time and have no independent corroborating evidence.  More telling is how the residence looked in April of 2006, and the evidence of the change simply has little credible weight in light of all the other overwhelming evidence of unsanitary and unclean conditions since January 15, 2002.  

(R. p. 247; R. p. 263)

Finding of Fact No. 61

That the Respondent mother has lacked any consistent, prolonged, and corroborated maintenance of cleanliness of her residence since the Department of Social Services started working with her and her family. 

(R. p. 247; R. p. 263)

Finding of Fact No. 66

That the Respondent mother could not testify as to what date the pictures she introduced as Respondent’s Exhibit 1 were taken, and her exhibit only showed one snapshot in time as to the cleanliness of her home; further, she introduced no independent corroborating evidence of her home’s condition.  

(R. R. 248; R. p. 264)


DSS failed to present any evidence about the current condition of Ms. English’s home.  It is completely ironic that DSS had the burden of proof, that Ms. English invited DSS into her home before the termination hearing, yet the court shifts the burden and chastises Ms. English in each of these findings of fact for failing to introduce independent corroborating evidence.  DSS was in a perfect position to make unannounced visits to the 111 Midland Street home; they had an open invitation.  Nonetheless, the trial court improperly penalized Ms. English for DSS’s failures. 

The trial court never identified what it deemed to be independent corroborating evidence or what Ms. English could have presented that would have satisfied the court.  With the tone of these findings and the tone of the overall order, it appears that little would have met this shifted evidentiary burden.  The court took the same position as Ms. Smith in that Ms. English brought photographs showing a “sparkling clean” house but no one accepted them at face value.  The court certainly examined those photographs but it failed to give them their due weight and proper consideration.  (T. Vol. I p. 180, lines 13-19)  The petitioner failed to prove by clear, cogent and convincing evidence that neglect existed at the time of the termination hearing.  

An unclean home and unsanitary living conditions initiated this case; DSS originally removed the children due to hygiene and cleanliness issues.  When the case began in 2003 Ms. English’s home contained animal feces, clothes strewn around the house, spoiled food in different rooms, trash, and dirt.  (T. Vol. I, p. 16, lines 5-17; R. p. 8) The trial court had a statutory obligation to determine whether these same conditions existed at the time of the termination hearing.  Ms. English respectfully contends that the trial court erred by failing to acknowledge her changed conditions demonstrating that the removal conditions no longer existed.

The best evidence of the home’s termination hearing conditions would have been DSS testimony.  DSS refused to make even a nominal effort to inspect her home and present the best evidence at trial.  Seven months passed from ceasing reasonable effort to the hearing.  DSS chose not to gamble that Ms. English had in fact corrected her situation; rather it chose to rely on the past and ignore the changed conditions.

When there is no evidence of neglect at the time of the termination hearing, the petitioner must demonstrate probability of repetition of neglect if the juveniles were returned to the parent.  In re Young, 346 N.C. 244, 485 S.E.2d 612 (1997) On multiple occasions Ms. English demonstrated her ability to achieve and maintain minimum standards in her home.  Those proven achievements, along with the evidence of changed conditions, negate the probability of repetition of neglect if the court returned the children to her care.
From November 2005 until February 2006 Ms. English maintained her home in a neat, sanitary, and orderly condition.  The court acknowledged these vastly improved conditions and found that Ms. English was complying with her case Family Services Case Plan for Reunification.  (R. p. 200; R. p. 203)  DSS found her home to be clean in each of the weekly visits.  (R. pp. 216-17) This status would have continued had it not been for the domestic issues with the respondent stepfather, Stephen English.  (R. p. 217) While she had a slow start at the 111 Midland Street home and did not show immediate progress, based upon the previous three month period there is no reason to believe that she would not obtain and maintain the same status.

"'[P]ersons faced with forced dissolution of their parental rights have a more critical need for procedural protections than do those resisting state intervention into ongoing family affairs. . .'"  In re Murphy, 105 N.C. App. 651, 653, 414 S.E.2d 396, 397), aff'd per curiam, 332 N.C. 663, 422 S.E.2d 577 (1992) (quoting Santosky v. Kramer, 455 U.S. 745, 753 (1982)) Accordingly, this Court has previously held that "[w]hen the State moves to destroy weakened familial bonds, it must provide the parents with fundamentally fair procedures which meet the rigors of the due process clause."  Id.  Ms. English respectfully contends that through allowing DSS to avoid contact with her, allowing DSS to avoid examination of her home, the trial court’s failure to accept her uncontroverted evidence of changed conditions, and the trial court’s shifting the burden of proof to her, the trial court proceedings which culminated in the termination of her parental rights failed to provide the procedures necessary to ensure fundamental fairness. 

In the present case the trial court’s findings of fact were not supported by clear, cogent, and convincing evidence.  The findings of fact did not support the conclusions of law.  The trial court should be reversed.

II.
THE TRIAL COURT ERRED IN TERMINATING MS. ENGLISH’S PARENTAL RIGHTS BASED UPON N.C. GEN. STAT. § 7B-1111 (a)(2) WHEN THE ORDER IS NOT SUPPORTED BY CLEAR, COGENT, AND CONVINCING EVIDENCE, FINDINGS OF FACT, OR CONCLUSIONS OF LAW.

ASSIGNMENTS OF ERROR NOS. 4-5, 8, 16, 18, 22, 31, 43-44, 47, 55, 57, 61, 71,  29-30, 32-38, 46, 48, 50-54, 60, 62-64, 69-70, AND 72-78.

T. Vol. I, p. 175, line 8 through T. Vol. I, p. 176, line 15; T. p. Vol. I, p. 176, line 20 through T. Vol. I, p. 178, line 18; T. Vol. II, p. 3, lines 13-16; T. Vol. II, p. 7, line 11 through T. Vol. II, p. 8, line 2; T. Vol. II, p. 17, lines 13-24; T. Vol. II, p. 19, line 14 through T. Vol. II, p. 23, line 6; R. p. 246; R. p. 247; R. p. 248; R. p. 249; R. p. 250; R. p. 251; R. p. 252; R. p. 263; R. pp. 239-254
In reviewing a trial court’s findings in an order terminating parental rights the appellate court must determine “Whether the findings of fact are supported by ‘clear and convincing evidence’ and (2) whether the legal conclusions are supported by the findings of fact.”  TA \s "In Re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 36" \c 1 \l "In Re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362 (2000)"

TA \s "In Re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 36" \c 1In re Gleisner, 141 N.C. App. 475, 480, 539 S.E.2d 362, ___ (2000).  The trial court's "conclusions of law are reviewable de novo on appeal." Starco, Inc. v. AMG Bonding and Ins. Services, 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996).  

The trial court found as a fact and concluded as a matter of law that Ms. English willfully left her children in foster care for more than 12 months without making reasonable progress in correcting the conditions which led to their removal.  (R. p. 249; R. p. 251; R. p. 265; R. p. 267) Ms. English contends that these findings, conclusions, and subsequent orders are not supported by clear, cogent, and convincing evidence.  In addition to the arguments set forth in this section, Ms. English incorporates by reference the arguments set forth in Argument I supra.

N.C. Gen. Stat. § 7B-1111(a)(2) provides that parental rights may be terminated if:

The parent has willfully left the juvenile in foster care or placement outside the home for more than 12 months without showing to the satisfaction of the court that reasonable progress under the circumstances has been made within twelve months in correcting those conditions which led to the removal of the juvenile.

N.C. Gen. Stat. § 7B-1111(a)(2) (2005)  A parent must have the ability to correct the behavior that led to removal, but be unwilling to make that effort for this ground to be proven.  In re Nesbitt, 147 N.C. App. 349, 358, 555 S.E.2d 659, ____ (2001) Willfulness may be found where a parent has made some attempt to regain custody of the child but has failed to exhibit reasonable progress or a positive response toward the diligent efforts of DSS.  In re Fletcher, 148 N.C. App. 228, 235, 558 S.E.2d 498, 502 (2002)

In addition to finding that the parent acted willfully, the trial court must find that the parent (1) failed to make reasonable progress in correcting the conditions which led to the children’s removal and (2) failed to show positive response to DSS’s diligent efforts or to make and follow through with constructive planning for the future of the children.  In re Shepard, 162 N.C. App. 215, 225, 591 S.E.2d 1, 8, rev. denied, 358 N.C. 543, 599 S.E.2d 42 (2004)

Ms. English acknowledges that during the pendency of this case her home would sometimes meet and then fall below minimal standards.  However, as previously argued, from November 2005 until February 2006 Ms. English maintained her home in a neat, sanitary, and orderly condition.  The court acknowledged these vastly improved conditions and found that Ms. English was complying with her case Family Services Case Plan for Reunification.  (R. p. 200; R. p. 203)  DSS found her home to be clean in each of the weekly visits.  (R. pp. 216-17) This status would have continued had it not been for the domestic issues with the respondent stepfather, Stephen English.  (R. p. 217)  While the 111 Midland Street home did not meet DSS standards during the majority of her first month there, she did bring the home to an acceptable standard.  At one point in March 2006 Mr. Bennett admitted that on his third visit to the Midland Street home Ms. English’s new residence met minimum standards for the children to live there.  (T. Vol. I, p. 160, lines 9-26)

The home had three bedrooms, a living room, kitchen, and bathroom.  She presented uncontroverted testimony and photographs demonstrating the home’s improved condition. (T. Vol. II, p. 3, lines 10-16) In support of her home and new lifestyle she offered pictures of C.J.G.S.’s bedroom, M.M.J.S.’s bedroom, the bathroom, and kitchen showing the house to be neat and clean.  (T. Vol. II, p. 19, line 14 T. Vol. II, p. 23, line 6) She removed all pets from the home’s interior.  She realized her previous lifestyle would not allow her children’s return.

DSS last visited her home in March 2006.  The GAL last visited on April 5, 2006.  (R. p. 236) Since that time she opened her doors to DSS and actively requested they enter.  No one accepted the invitation.  Ms. English’s evidence showed that she maintained her home in a neat, sanitary, and orderly condition the remainder of April through the date of hearing. 

In determining if “reasonable efforts” have been made the trial court must consider the particular situation of the parent.  In re Harris, 87 N.C. App. 179, 360 S.E.2d 485 (1987)
As the only basis for removal was her home’s sanitary condition, her home’s condition during the vast majority of the one year period from November 2005 until the November 2006 hearing demonstrates that Ms. English made valid attempts to regain custody of her children and showed reasonable progress.
In this case the Petitioner failed to present clear, cogent, or convincing evidence that Ms. English failed to make sufficient progress in correcting those conditions which led to her children’s removal.

III.
THE TRIAL COURT ERRED AND ABUSED ITS DISCRETION BY FINDING THAT THE BEST INTERESTS OF THE CHILDREN WOULD BE SERVED BY TERMINATION OF MS. ENGLISH’S PARENTAL RIGHTS WHEN THAT CONCLUSION IS NOT SUPPORTED BY FINDINGS OF FACT BASED UPON CLEAR, COGENT, AND CONVINCING EVIDENCE.

ASSIGNMENTS OF ERROR NOS. 26-27, 34-35, 65-67, 74-75.

R. p. 251; R. p. 252; R. p. 267; R. p. 268.

The trial court’s decision to terminate parental rights, if based upon a finding of one or more of the statutory grounds supported by the evidence, is reviewed on an abuse of discretion standard.  In re Brim, 139 N.C. App. 733, 535 S.E.2d 367 (2000).  In addition to the argument set forth in this section, Ms. English incorporates by reference the arguments set forth in Argument I and Argument II, supra.  

Upon finding that statutory grounds exists for termination the trial court is never required to terminate parental rights under any circumstances, but is merely given the discretion to do so.  In re Tyson, 76 N.C. App. 411, 419, 333 S.E.2d 554, 559 (1985).  “[W]here there is a reasonable hope that the family unit within a reasonable period of time can reunite and provide for the emotional and physical welfare of the child, the trial court is given discretion not to terminate rights.”  In re Montgomery, 311 N.C. 101, 108, 316 S.E.2d 246, 251 (1984) 

The best interest of the child is the polar star by which the discretion of the court is guided.  The overriding consideration is the welfare or best interest of the child in light of all the circumstances.  Phelps v. Phelps, 337 N.C. 344, 446 S.E.2d 17 (1994)

In Bost v. Van Nortwick, 117 N.C. App. 1, 449 S.E.2d 911 (1994), this Court reversed the trial court’s termination of a recovering alcoholic father’s parental rights on the grounds that the trial court abused its discretion.  The Bost Court held that the availability of a more stable home away from the father was insufficient to satisfy the best interest requirement for termination “in light of the paramount rights of the natural parent to help raise and support his children.”  Id. at 14, 449 S.E.2d at 918.

In the termination orders the trial court entered two conclusions of law regarding the children’s best interest.  Conclusion of Law No. 5 states:

That there is no evidence that it is contrary to the best interests of the minor child to terminate the parental rights of the Respondent mother.

(R. p. 252; R. p. 268) Ms. English respectfully contends that through this conclusion of law the court again shifted the burden to her.  It again discounted the uncontradicted evidence she presented.  It ignored DSS’s failure to act after reasonable efforts ceased.  

In Conclusion of Law No. 6 the court addresses the best interest issue from a different angle:

That it is in the best interests of the minor child C.J.G.S. that the parental rights of his mother, Stephanie Kay Warner S. English, be terminated.

(R. p. 252) 

That it is in the best interests of the minor child M.M.J.S. that the parental rights of his mother, Stephanie Kay Warner S. English, be terminated.

(R. p. 268) 

Ms. English respectfully contends that based upon the uncontroverted evidence she demonstrated that a reasonable hope existed that her family unit could reunite within a reasonable period of time and that she could provide for the emotional and physical welfare of the children.  Ms. English respectfully contends that the trial court erred and abused its discretion in finding that it was in the children’s best interest that their mother’s parental rights be terminated.

VI.
ABANDONMENT OF REMAINING ASSIGNMENTS OF ERROR

ASSIGNMENTS OF ERROR NOS. 1, 10, 20, 28, 39-40, 49, 59, 68, and 79.

R. p. 243; R. p. 247; R. pp. 249-50; R. p. 251; R. p. 259; R. p. 263; R. p. 265; R. p. 267; Transcript, passim.

Pursuant to North Carolina Rule of Appellate Procedure 28(b)(6) the Respondent hereby abandons the remaining assignments of error.  No written argument will be presented on these issues in this brief.

CONCLUSION
Based upon the foregoing arguments, Ms. English respectfully requests that this Court vacate the termination of parental rights order and remand the case for further proceedings.

This the 15th day of June, 2007.
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� The minor child C.J.G.S. used his initials of “C.J.” for a common name.  In the record and this brief the names appearing as  “C.J.”, “C.J.S.”, and “C.J.G.S.” are one and the same child.


� The termination hearing took place on November 21 and November 28, 2006.  The transcriptionist prepared the volumes out of order.  Reference in this brief to the transcript is chronological.  Vol. I refers to the November 21 proceedings;   Vol. II refers to the November 28 proceedings.  The court should disregard the Volume II reference on the front of the November 21 transcript.


� DSS prepared separate orders for C.J.G.S. and M.M.J.S.  The findings of fact, conclusions of law, and decretal sections in each order are identical.  The orders vary slightly in the ultimate findings of fact sections.  Unless otherwise noted, a referenced finding of fact or conclusion of law in this brief is contained in both orders and is exactly the same in each.  In each instance reference is made to the record page numbers for each order.





