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QUESTION PRESENTED FOR REVIEW

Whether the trial court made appropriate findings of willfulness and capability of the minor mother so as to justify findings of neglect, willfully leaving the children in foster care, and willful failure to pay a reasonable portion of the costs of their care? Assignments of error #1,2,34, R.p. 588; Assignment of error #5, r.p. 589. 

PROCEDURAL HISTORY OF THE CASE

This action arises as a result of the filing of two petitions by the Guilford County Department of Social Services.  On November 8, 2004, a petition was filed to terminate the parental rights of appellants Lane and Harris to the child CDLH. No answer was filed. On December 21, 2005, the Department filed to terminate the parental rights of respondents Lane and McNeill to the child CLLH.  An answer and amended answer were filed on February 13, 2006. A trial on the petitions was held on April 24, 25, 26, and 27, and May 1,2,3,4, and 5, 2006,  in the District Court of Guilford County, Judge Lawrence McSwain presiding. A written Order terminating parental rights of both parents was signed and entered on July 7, 2006. Appellate Entries were signed and filed on July 19 and 20, 2006, and mailed to the court reporters on July 21, 2006. That transcript was mailed on August 2, 2006, and received on August 22, 2006; the record on appeal was settled and was mailed to the Court of Appeals on September 15, 2006. 

STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW

This appeal is based upon jurisdiction regarding final judgments from District Court conferred by NCGS 7A-27 and 7B-1001 (a)(6). 

STATEMENT OF THE FACTS

C.D.L.H.  came into the custody of the Department pursuant to the filing of a petition in June, 2003, and was adjudicated dependent in July, 2003, after the appellant, then fifteen (date of birth November 8, 1987) and herself in the custody of the Department, gave birth to him at Florence Crittendon Home. Transcript at 8. 

Angela Robertson, DSS case worker, testified:  that the mother was fifteen when she gave birth to CDLH; that she was herself in custody, having had some 29 placements (Transcript, vol. 5, p. 345);  the child was born in the Crittendon Home, and was adjudicated neglected soon thereafter; that the parents, appellants Lane and Harris, were presented with at least two case plans. Karen Hall, who assumed the case responsibility in April of 2005, developed yet another case plan for respondent mother. Eliminating duplications, the  case plan for appellant Lane provided as follows: she was to participate in counseling; she was to participate in the YMCA teen program; she was to restrain [sic] (refrain?) from visitation with the biological father;  she was to abide by the protective plan created by DSS.   However, the plan was later redefined by Ms. Robertson and, after the birth of CLLH, by  Ms. Hall, as follows:  (a) Comply with her placement; (b) refrain from disrespecting staff and peers; (c) refrain from physical altercations between staff and peers; (d) attend school daily with no skipping or being tardy; (e) Complete all assignments for all classes; (f) Refrain from physical altercations and disrespecting teachers and peers; (g) Address mental health issues; (h) Attend therapy sessions as scheduled;  this later turned into requirements to attend anger management therapy and individual therapy, Transcript at Vol. 4, p. 18; (i) Follow recommendations of therapist; (j) Take medications as prescribed; (k) Learn effective parenting strategies; (l) Attend Teen Mom program; (m) Follow recommendations of group leader; (n) Proper supervision during visits; (o) Interact with, spend time, emotionally bond with child; (p) Demonstrate positive parenting skills; (q) Do not come to visits under the influence of alcohol or any other substance, transcript at 75; (r) participate in the Outer Limits (deferred prosecution) program (Transcript at 152); (s) comply with the “cell phone issue”, meaning turn in her cell phone;   (t) Not incur any further criminal charges;  (u) maintain stable housing; (v) refrain from contact with persons who may have criminal charges; (w) refrain from conflict with peers or professionals . Transcript at Vol. 4, p.6.  The requirement that she financially support her child was not a part of the case plan, transcript at 239, although she provided clothing, bottles, and incidentals. Transcript at 240.   

According to the case worker, her record of compliance with the 23 requirements of her case plan is as follows:  (a) she got into fights and ran from Crittendon and Sarah’s House (Transcript at 97); her placement at Crittendon disrupted because she would not follow the house rules. Transcript at 65. Following five days at Act Together, she was in a Children’s Home Society placement for four months, until February 2004. Transcript at 68. She went to her grandmother’s for a week; all knew it was temporary. Transcript at 69. She ran from her grandmothers, was in detention, went to a group home in Greensboro, went back to her grandmother and godmother, then to her former stepmother. Transcript at 68.  However, some of these placements just did not work out, for reasons not related to her behavior. Transcript at 381.  Even during periods when she was “on the run”, she maintained visits with the child. Transcript, vol. 5, pg. 284.  (b,c) she was constantly verbally abusive and threatening to case workers and others (transcript, vol. 4, p. 30); (d,e) she was for some time enrolled at two high schools; may or may not have attended off and on; later, was in the high school program at Bennett College for some time before being asked to leave (Transcript, vol. 4, p. 34; (f) she was continually threatening toward case workers and others (transcript at v. 4, p. 21; )(g) she appears in her testimony and according to case workers and therapists to recognize that she has relationship and anger management issues;  (h) she attended some of her therapy sessions and missed others (Transcript, vol. 4, p. 74); (i) she is “usually resistant and “doesn’t want to follow through” with counseling (Transcript at 69) and did not attend therapy regularly (Transcript at 76); (j) she was good and appropriate with prenatal care (Transcript at 260);  (k) she was able to relate effective parenting strategies in her testimony, but testifying therapists related their reservations about her potential for care of the children; (l) she completed the YMCA Teen Program;  (N,o, p,q) her parenting was appropriate, and her visits were regular through the course of the case; she would “cuddle the child and fuss over the child in a positive sense” (Transcript at 272);   (q) there is no evidence of drug or alcohol involvement while visiting (Transcript at 245); (r) she was introduced to the Outer Limits program but did not comply;  (s) she did not turn in “a proper cell phone”, Transcript at 341;   (t) she was charged with various criminal charges in connection with her group home placement, transcript at 342;  (u) she procured an apartment, but apparently represented that she had her child living with her to get in, when she did not. Transcript, vol. 4, p. 37.  To summarize her problems, “Ms. Lane could be very oppositional, argumentative”.  Transcript at 342.  She stated that she would relinquish her parental rights several times, but then changed her mind.  “When prescribed psychotropic medications, she would refuse to take it.” (sic)”. Transcript at 343. 

Counsel’s inquiries as to the circumstances surrounding appellant’s becoming pregnant with the children at issue, while in the custody of the Department, were objected to and excluded. Transcript at 230. Voir dire reveals that the respondent mother was continually “hanging out” until late without restraint; that the case worker had concerns about her sexual activity; that “CJ was conceived while the respondent was in a group home.” Transcript at 234. 

Respondent participated in the LINKS program, which connects people in her situation to various services; that program offers different services as the clients approach different ages.  Transcript, vol, 4, p. 188., and received a certificate of completion of her particular stage.. Transcript, vol. 5, p. 244.  Respondent did enter into a voluntary support agreement, Transcript, volume 5, p. 242,  and did make some child support payments, although she had an arrearage at the time of hearing. Transcript, Vol. 4, p. 199.  She took and completed the We Love Parenting services sponsored by the Mecklenburg County Health Department. Transcript, vol. 5, p. 244.    Respondent has been diagnosed with Reactive Attachment Disorder and Oppositional Defiant Disorder. DSS “addressed that when [they] made some referral to the therapists”; although DSS funding for this treatment stops when the patient is 18, DSS “believes” that various providers accept Medicaid.  Transcript, vol. 5, p. 309. Dr. McCullough found that she had “considerable problems with anger management and interpersonal relationships”. Transcript, Vol. 5, p. 320. 

Q. But did you see anything that determined that she was not able to develop or not able to get herself into a position where she could parent? 

A. No. If that had been the case, I would have recommended termination of parental rights, but I did not. 

Q. Okay.

A. I suggested instead that she be placed with a therapeutic foster parent and that person basically train her to be a parent. 

Q. Okay. I think you made recommendations about her participation in counseling as well as being in one of those—

A. I recommended she continue in individual counseling. 

Q.Okay. And was that to address specific issues that had been raised about her anger management and her oppositional behavior and some of the other issues that you’ve talked about? 

A. Right.

Q. Okay. Now, you didn’t diagnose her as having reactive attachment disorder?

A. No. In fact, I hadn’t heard that term until today. 

Q. So you did not, from your evaluation of her, find that to be an issue—that she—from what you saw? 

A. Well, some of her problems with short-term relations would be consistent with a particular type of reactive—kind of a childhood disorder. But I—it’s not—certainly not conclusive in any sense. 

Q. Okay. And I think you said in your report that she was likely to only have short relationships with others and has difficult (sic] with establishing emotional closeness and positive attachment to others. 

A. Uh-huh. 

                                                                            Transcript, vol. 5, p. 322-323.

….

Q. ….Is it possible that Sandra Lane could, with age and maturity, be able to parent and the oppositional defiant or reactive attachment disorders not be an issue? 

A. Correct. That’s what [sic] I recommended the parenting.  If I thought that was impossible, I would have, like I said earlier, recommend termination of parental rights.  Tr., vol. 5, p.. At 342.  

In the words of Arlana Sims, the therapy provider: “She has a difficult time trusting others. She felt like the system raised her and had a lot of anger about that, and she had a lot of anger toward her biological father and step-mother”. Transcript at vol. 6, p. 425. “She did not have that capacity for attachment that carries us through irritations and frustrations and keeps a relationship in place. She—her relationships tended to go away when she got irritated. She just moved on.”   Testimony of therapist Carolyn Norris, transcript at vol. 6, pg. 511. 

Kim Cowans testified that Sandra was at the time of the trial living at Daniel Bluffs, a subsidized housing complex, and had done so since February 2006. Transcript at 32.

ARGUMENT

Standard of Review

  "On appeal, our standard of review for the termination of parental rights is whether the trial court's findings of fact are based upon clear, cogent and convincing evidence and whether the findings support the conclusions of law." In re Baker, 158 N.C.App. 491, 493, 581 S.E.2d 144, 146 (2003) (citations and internal quotations omitted).  The trial court's "conclusions of law are reviewable de novo on appeal." Starco, Inc.v.AMG Bonding and Ins.Servs., 124 N.C. App. 332, 336, 477 S.E.2d 211, 215 (1996). 

The trial court failed to make appropriate findings of willfulness and capability of the minor mother so a to justify findings of neglect, willfully leaving the children in foster care, and willful failure to pay a reasonable portion of the costs of their care. Assignments of error #1,2,34, R.p. 588; Assignment of error #5, r.p. 589; Assignment of error #8; r.p. 584,594. 

This Court has previously recognized that a parent's interest in his or her child is "more precious than any property right." In re Murphy, 105 N.C. App. 651, 654, 414 S.E.2d 396, 398, aff'd, 332 N.C. 663, 422 S.E.2d 577 (1992). Thus, "[a] parent's interest in the accuracy and justice of the decision to terminate his or her parental status is a commanding one." In re Bishop, 92 N.C. App. 662, 664, 375 S.E.2d 676, 678 (1989) (citing Lassiter v. Department of Social Services, 452 U.S. 18, 27, 68 L.Ed 2d 640, 650 (1981).

  A termination of parental rights  proceeding involves two separate analytical phases: (1) an adjudication stage and (2) a dispositional stage. In re Blackburn, 142 N.C. App. 607, 610, 543 S.E.2d 906, 908 (2001). A different standard of review applies to each phase.       "At the adjudication stage, the party petitioning for the termination must show by clear, cogent, and convincing evidence that grounds authorizing the termination of parental rights  exist." In re Young, 346 N.C. 244, 247, 485 S.E.2d 612, 614 (1997). The standard for appellate review is whether the trial court's findings of fact are supported by clear, cogent, and convincing evidence and whether those findings of fact support its conclusions of law. In re Huff, 140 N.C. App. 288, 291, 536 S.E.2d 838, 840 (2000), disc. rev. denied, 353 N.C. 374, 547 S.E.2d 9 (2001). "Clear, cogent, and convincing describes an evidentiary standard stricter than a preponderance of the evidence, but less stringent than proof beyond a reasonable doubt." N.C. State Bar v. Sheffield, 73 N.C. App. 349, 354, 326 S.E.2d 320, 323, cert. denied, 314 N.C. 117, 332 S.E.2d 482 (1985).

This case is remarkably like In re Matherly, 149 N.C. App. 452 (2002),  which recognized the logical and logistical problems of terminating the parental rights of minor mothers. 

 In the instant case, the termination grounds found by the trial court were: (1) that respondent had willfully left the child in foster care or placement outside the home for more than twelve months without showing to the satisfaction of the court that reasonable progress under the circumstances had been made to correct the conditions leading to the child's removal; (2) that respondent had willfully failed to pay a reasonable portion of the child's costs for a continuous period of six months preceding the petition, although respondent was physically and financially able to do so; (3) the child was born out of wedlock and the putative father had not judicially established paternity nor legitimated the child by marrying respondent or by providing support to the child or respondent; and (4) that respondent is incapable of providing proper care for the child and there is a reasonable probability that such incapacity will continue for the foreseeable future based on the mother's present circumstances. See N.C. Gen. Stat. §§ 7B-1111 (a) (2), (3), (5) and (6) (1999). 

 ….         Further, we note that the trial court's written findings as to respondent's financial and employment abilities do not evidence an appropriate consideration of respondent's age. She was fifteen years old when DSS first took custody of Tammy and was seventeen when the petition to terminate her parental rights was filed. Throughout the trial court's involvement, respondent herself was a juvenile, an unemancipated minor, under N.C. Gen. Stat. § 7B-101(14). 

      A careful evaluation of the facts by the trial court here is critical, particularly after this Court's opinion, affirmed by our Supreme Court, to hold grandparents responsible for the support of the offspring of their minor child. See Whitman v. Kiger, 139 N.C. App. 44, 533 S.E.2d 807 (2000), aff'd, 353 N.C. 360, 543 S.E.2d 476 (2001). In In re Ballard, our Supreme Court held that a "finding that a parent has [the] ability to pay support is essential to termination for nonsupport on this ground." In re Ballard, 311 N.C. 708, 716-17, 319 S.E.2d 227, 233 (1984). Additionally, there was no finding that respondent was emancipated and legally competent to "establish" her own residency when respondent was only sixteen years old. DSS's "care plan" had included an objective that she do so. 

	
	
	


      Additionally, there must be a proper application of the words "willfully" in grounds (2) and (3) and "incapable" in ground (6) under N.C. Gen. Stat. § 7B-1111. This Court has had numerous occasions to consider the meaning of willfulness as used in statutes such as these. The word 'imports knowledge and a stubborn resistance. . . one does not willfully fail to do something which it is not in his power to do.'" In re Moore, 306 N.C. 394, 411, 293 S.E.2d 127, 137 (1982)(Carlton, J., dissenting)(citations omitted), appeal dismissed, 459 U.S. 1139, 74 L. Ed. 2d 987 (1983). Evidence showing a parents' ability, or capacity to acquire the ability, to overcome factors which resulted in their children being placed in foster care must be apparent for willfulness to attach. In re Wilkerson, 57 N.C. App. 63, 291 S.E.2d 182 (1982). In the instant case, it is not apparent from the trial court's order that "willfulness" was adequately addressed. 

      The trial court must make specific findings of fact showing that a minor parent's age-related limitations as to willfulness have been adequately considered. See generally, N.C. Gen. Stat. § 7B-1110(b) (1999). Likewise, the juvenile court is under a duty to make findings as to whether a minor parent's inevitable move into adulthood is likely to cure what would otherwise form the basis of an incapability under section 7B-1111(a)(6). 

                                                                                 Id. at 455. 

Matherly was applied to the facts in J.G.B., __ N.C. App. ____ (COA05-918) (2006), wherein the mother was seventeen, unemancipated, and herself in the custody of DSS. The court found that the trial court failed to address respondent’s age in terms of whether she willfully lefty the child in foster care under the statute.  

In this case, respondent was herself a product of some 29 different DSS custodial placements. The evidence from all parties, herself included, is that, as a result, she is unable to form relationships of any lasting duration, and tends to alienate the people could help her, whether or not that tendency is diagnosed as reactive attachment disorder, oppositional defiant disorder, or simply something like it.  She has no transportation of her own. She has little education. She needs psychotropic drugs. She has insufficient money to live and little prospect of any. She has no support group. She was given almost 25 discrete goals by DSS, to be achieved in less than a year. She was assessed child support in a context in which it would be impossible for her to cover even her own expenses, especially while going to school, a plethora of appointments of various sorts and the various other obligations imposed upon her. She had no role models upon which to base proper relationships with others. Dr. McCullough says that he did not recommend termination of parental rights; that he “suggested instead that she be placed with a therapeutic foster parent and that person basically train her to be a parent”.  As respondent says:  

I mean, my father was TPR. I was TPR when I was 12 from my father, and I had to maintain a relationship with him over the phone….I’m only 18, and I’m really trying to better myself and my life. …I mean, I have to learn. I have to learn that, hey, it’s time to grow up and I have kids, but I can’t keep going in the same circle…My aunt’s got money, they helped me out on certain things, but other things I had to find out on my own. I got CLLH to the doctor. I got on the bus myself and took CLLH to the doctor. I’m a good mother because I can take care of my child the same way anybody else can. 

                                                                        Transcript, Volume 8, pp. 793-794.   

CONCLUSION

Respondent mother, fifteen at the commencement of this proceeding and barely 18 today, has not complied with the service plans and requirements placed upon her by DSS. At issue is whether she has the capacity to comply and therefore whether she has willfully committed the acts necessary for grounds for termination. Case law and the egregious facts of this case suggest that she has not, and that her rights to her two children should not be terminated.  
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